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IN  THE 

Supreme  Court  of  Alabama. 


NOVEMBER  TERM,  1892-93. 


Tennessee  River  Transportation  Co.     m    1 
v.  Kavanaugh  Bros.  }g  ^ 

^lcfion  Jo  Recover  the  Value  of  a  Barge.  jiao  287 

1.  Agents  of  a  corporation;  appointment — No  formalities  are  essen- 
tial to  the  appointment  of  an  agent  of  a  corporation  unless  expressly 
provided  by  its  charter.  They  may  be  appointed  in  the  same  manner 
as  the  agents  of  individuals ;  and  if  a  person  is  allowed  to  act  as 
agent  for  a  corporation,  with  the  knowledge  and  acquiescence  of  a 
superior  agent,  or  of  one  in  authority  who  has  power  to  appoint  him,  the 
corporation  will  be  bound  by  such  acquiescence,  and  can  not  repudi- 
ate the  agency. 

2.  Power  of  general  agent  under  appointment  by  resolution  of  board  of 
directors. — An  agent  of  a  corporation,  who,  by  a  resolution  of  the 
board  of  directors  of  said  company,  is  "authorized  to  take  full  charge 
of  the  company's  business,  and  to  enter  into  such  negotiations  and 
contracts  as  he  thinks  best  for  the  company's  interest,"  has  power 
to  do  any  act  within  the  scope  of  the  business  operations  of  the  cor- 
poration, and  in  the  discharge  of  such  duties  has  authority  to  appoint 
an  agent  with  power  to  make  contracts  to  bind  the  company. 

3.  Same;  power  of  local  agent  appointed  by  general  agent. — Where  a 
general  agent  of  a  corporation,  with  plenary  powers  conferred  by 
resolution  of  its  board  of  directors,  introduces  to  third  persons  his 
appointee  as  the  local  agent  of  the  corporation,  with  the  assurance 
that  any  transaction  had  with  the  said  local  agent  would  be  entirely 
satisfactory  to  and  approved  by  the  corporation,  the  corporation  can 
not  be  relieved  of  its  liability  on  a  contract  made  by  such  local 
agent  with  the  parties  to  whom  he  was  introduced,  by  showing  that 
the  contract  was,  in  fact,  in  excess  of  his  powers. 

4.  Evidence  of  agency. — In  an  action  against  a  corporation  founded 
upon  a  contract  alleged  to  have  been  made  with  the  defendant's 
agent,  it  is  competent  to  prove,  as  tending  to  show  the  existence  of 
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the  agency,  that  the  alleged  agent  had  made  contracts  with  other 
person*  at*  ftuch  agent,  which  were  ratified  by  the  defendant  corpora- 
tion. 

5.  When  an  apellate  court  rerievs  an  action  of  the  trial  court  upon  the 
admissibility  of  evidence. — To  justify  a  review  by  the  appellate  court 
of  a  ruling  by  the  trial  court  upon  the  admissibility  of  evidence,  the 
record  must  show  affirmatively  that  the  trial  court  made  a  ruling,  which 
was  excepted  to  at  the  time,  or  that  counsel  called  attention  to  the  ques- 
tion and  requested  a  ruling  upon  it,  which  the  trial  court  failed  or  refus- 
ed to  make,  and  that  counsel  making  the  request  then  and  there  reserv- 
ed an  exception  to  the  court's  failure  or  refusal  to  make  such  ruling. 

6.  Sale  of  jrroperty;  evidence  of  act*  of  ownership. — In  an  action  to 
recover  the  f:rice  of  property  alleged  to  have  been  sold  to  the  defen- 
dant, evidence  of  any  acts  of  ownership  or  control  over  the  said  prop- 
erty by  the  plaintiffs,  subsequent  to  the  sale  counted  upon,  is  admis- 
sible as  tending  to  di*f  rove  the  alleged  sale. 

1.  Killings  upon  the  evidence;  error  without  injury. — Where  compe- 
tent evidence,  which  has  been  erroneously  excluded,  is  afterwards 
introduced  on  renewed  inquiry,  the  error  of  its  former  exclusion  is 
cured,  and  becomes  error  without  injury 

8.  Agent  of  corporation  at  a  particular  place;  irrelevant  testimony. — 
In  an  action  against  a  corporation,  founded  upon  a  contract  made 
with  the  defendant's  agent,  the  question  at  issue  being  whether  the 
person  with  whom  the  plaintiffs  dealt  was,  in  fact,  the  defendant's 
agent  at  a  certain  place,  evidence  that  he  transacted  business  for  the 
corporation  at  another  place  sheds  no  light  upon  the  inquiry,  and  is 
irrelevant. 

9.  A  ('m  hit  ions  of  agent  against  his  principal;  admissibility  as  a  predi- 
cate for  impeachment. — Although  in  an  action  against  a  corporation, 
founded  upon  a  contract  alleged  to  have  been  made  with  the  defen- 
dant's arent,  an  admission  made  by  such  agent  is  not  competent 
evidence  against  his  principal,  unless  that  admission  was  made  in 
company  with,  and  at  the  time  of  the  act  of  agency  which  it  was  in- 
tended to  explain  ;  still  the  question  which  calls  for  such  evidence 
may  be  admissible  for  the  purpose  of  laying  a  predicate  for  the  in- 
troduction of  impeaching  testimony. 

10.  Exercise  by  agent  of  powers  noUeapressly  conferred;  when  binding. 
When,  in  the  discharge  of  the  duties  imposed  upon  him,  it  becomes 
necessary  for  the  agent  of  a  corporation  to  take  immediate  action,  and 
a  consultation  with  the  governing  board  would  be  impracticable,  such 
agent  mt.y,  in  the  interest  of  conservation,  exercise  powers  not  ex- 
pressly conferred  upon  him ;  and  such  action  is  binding  upon  the 
corporation. 

Appeal  from  the  City  Court  of  Decatur. 
Tried  before  the  Hon.  W.  H.  Simpson. 
This  was   an  action   brought  by   Kavanaugh  Broth- 
ers to  recover  of  the   Tennessee   River  Transportation 
Voi,.  101. 
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Company  $675,  the  value  of  a  barge  alleged  to  have 
been  rented  by  the  defendant  under  a  contract,  that  if  it 
failed  to  return  the  barge  in  as  good  condition  as  it  was 
when  received  by  the  transportation  company,  it  was  to 
pay  plaintiffs  $675. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion.  On  the  examination  of  one  Lewis,  as  a  wit- 
ness for  the  plaintiffs,  he  testified  that  he  had  several 
business  transactions  with  C.  H.  Hobbs,  as  agent  for 
the  Tennessee  River  Transportation  Company,  and  that 
the  company  had  ratified  the  said  transactions.  The 
plaintiffs  introduced  in  evidence  an  agreement  made 
between  the  Tennessee  River  Transportation  Company 
by  C.  H.  Hobbs,  as  agent,  with  the  American  Oak  Ex- 
tract Company,  of  which  the  witness,  Lewis,  was  agent. 
The  defendant  objected  to  the  introduction  of  this  paper, 
because  it  was  irrelevant  and  immaterial.  The  court 
overruled  said  objection,  and  the  defendant  duly  excep- 
ted. 

Upon  the  examination  of  said  C.  H.  Hobbs,  and  after 
he  had  testified  that  when  away  from  Decatur  he  was  at 
work  on  the  river  between  Guntersville  and  Decatur,  he 
was  asked  :  "What  were  you  doing  during  the  time  you 
were  up  the  river?"  Plaintiffs  objected  to  this  question, 
the  court  sustained  the  objection,  and  defendant  duly 
excepted.  The  witness  was  then  asked  by  defendant 
this  question  :  ' f  State  whether  or  not  you  transacted 
any  business  for  the  transportation  company  away  from 
Decatur  except  clerical  work  done  on  the  boat?"  The 
plaintiffs  objected  to  this  question,  and  their  objection 
being  sustained,  the  defendant  duly  excepted.  On  the 
cross-examination  of  the  witness  Hobbs,  and  after  de- 
nying that  he  had  an  agreement  with  the  plaintiffs  to 
buy  the  barge  in  question,  the  plaintiffs  asked  the  said 
witness  the  following  question  :  "State  if  on  or  about 
the  25th  of  March,  1889,  at  the  foot  of  Bank  Street  near 
the  river,  you  did  not  have  a  conversation  with  Kava- 
naugh Brothers,  in  which  you  said  the  Tennessee  River 
Transportation  Company  ought  to  pay  Kavanaugh 
Brothers  for  the  barge,  and  that  you  were  going  to  Chat- 
tanooga soon  to  see  that  they  did  pay  them  for  it ;  and  at 
the  same  time  did  you  not  get  from  Kavanaugh  Brothers 
a  check  that  they  had  given  to  the  transportation  com- 
pany, in  payment  of  the  bill  for  towing,  saying  that  you 
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wanted  to  use  the  check  to  show  them  that  you  had 
turned  it  in  all  right,  and  that  you  would  take  it  up 
there  and  give  them  hell  on  that  check  business  ;  and  did 
you  not  threaten  to  sue  them?"  Defendant  objected  to 
this  question  because  it  was  irrelevant  and  immaterial ; 
and  on  the  ground  that  it  was  a  narrative  of  a  past  trans- 
action, and  called  for  declarations  of  an  agent  after  the 
agency  had  ceased.  Plaintiffs'  counsel  stated  to  the 
court  that  their  object  in  asking  this  question  was  for 
the  purpose  of  impeaching  the  witness.  The  court  over-, 
ruled  tho  objection,  and  the  defendant  duly  excepted. 
Upon  the  further  cross-examination  of  said  witness  he 
wras  asked  the  following  question:  "Did  you  not  ask 
Kavanaugh  Brothers  to  submit  you  a  statement  as  to 
what  they  would  take  from  the  Tennessee  River  Trans- 
portation Company  in  settlement  of  the  barge  matter, 
about  April  14th,  soon  after  the  commencement  of  this 
suit ;  and  did  you  not  make  of  Louis  T.  Kavanaugh  a 
verbal  request  for  a  statement  in  writing,  saying  that 
you  thought  you  could  get  a  settlement  for  this  barge 
from  Tennessee  River  Transportation  Company?" 
The  defendant  objected  to  this  question  upon  the  same 
grounds  interposed  to  the  question  just  above.  The 
counsel  for  plaintiffs  "stated  that  he  did  not  ask  this 
question  to  call  forth  independent  evidence,  but  solely 
for  the  purpose  of  impeaching  the  witness."  The  court 
overruled  the  objection,  and  the  defendant  excepted. 

Upon  the  cross-examination  of  one  T.  V.  Meyer,  who 
testified  that  he  was  secretary  and  treasurer  of  the  de- 
fendant, he  was  asked  this  question  by  the  defendant: 
"State  whether  or  not  you,  as  secretary  of  this  company, 
ever  signed  a  certificate  and  filed  it  in  the  office  of  Sec- 
retary of  State,  at  Montgomery,  designating  a  known 
place  of  business  and  an  authorized  agent  thereat?" 
Plaintiffs  objected  to  this  question,  objection  was  sus- 
tained ,  and  defendant  duly  excepted .  On  the  cross-ex- 
amination of  one  L.  M.  Meyer,  a  witness  for  the  defen- 
dant, he  stated  :  "I  know- Hobbs  did  not  have  author- 
ity to  buy  a  barge,  because  the  board  of  directors  never 
empowered  him  to  do  so.''  The  plaintiffs  objected  to 
this  statement  and  moved  to  exclude  it,  which  motion 
the  court  sustained,  and  the  defendant  duly  excepted. 
In  rebuttal,  the  plaintiffs  introduced  L.  T.  Kavanaugh, 
one  of  the  plaintiffs,  as  a  witness,  and  asked  him  this 
Vol.  101. 
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question:  " State  if  on  or  about  the  25th  of  March, 
1889,  at  the  foot  of  Bank  Street  in  Decatur  near  the  Ten- 
nessee river,  you  had  a  conversation  with  C.  H.  Hobbs 
about  the  purchase  of  the  barge  in  this  suit?"  Defen- 
dant objected  to  this  question  on  the  ground  that  it  was 
irrelevant  and  immaterial ;  and  that  it  evoked  a  declara- 
tion of  an  alleged  agent  after  the  agency  had  ceased. 
Plaintiffs  stated  that  he  asked  this  question  solely  to  im- 
peach Hobbs .  The  court  overruled  the  question ,  and  the 
defendant  duly  excepted. 

Among  the  many  charges  given  at  the  request  of  the 
plaintiffs  was  the  following:  (17.)  "  I  charge  you,  gen- 
tlemen of  the  jury,  that  under  the  evidence  the  general 
manager  of  the  defendant,  to-wit,  Farnum,  had  authority 
to  appoint  agents  to  make  contracts  to  bind  the  company, 
and  if  you  believe  from  all  the  evidence  that  he  did  appoint 
Hobbs  the  agent  of  the  defendant  at  Decatur,  or  held 
him  out  to  the  plaintiffs  as  such  agent,,  and  that  Hobbs 
made  the  contract  with  the  plantiffs  as  set  forth  in  the 
complaint,  and  that  defendant  or  its  agents  injured  and 
ruined  the  barge  procured  by  Hobbs  from  plaintiffs,  and 
that  the  use  of  a  barge  was  within  the  scope  of  defen- 
dant's business  operations,  your  verdict  must  be  for  the 
plaintiffs.' ' 

The  defendant  separately  excepted  to  the  giving  of 
each  of  the  several  charges  requested  by  the  plaintiffs, 
and  also  separately  excepted  to  the  court's  refusal  to 
give  the  several  charges  requested  by  it.  The  opin- 
ion renders  it  unnecessary  to  set  these  charges 
out  at  length.  There  was  judgment  for  the 
plaintiffs,  and  the  defendant  appeals ;  and  as 
signs  as  error  the  several  rulings  of  the  trial  court 
on  the  evidence,  and  the  giving  and  refusing  the  several 
charges  asked . 

Harris  &  Eyster,  for  appellant. —  (1 .)  The  statement 
of  Farnum  introducing  Hobbs  to  the  plaintiffs  was  not 
made  in  and  about  any  business  of  the  defendant,  nor 
while  in  the  discharge  of  his  duties  as  general  manager. 
The  declarations  of  Farnum  were,  therefore,  not  binding 
on  defendant. — Danner  Lumber  Co.  v.  Stonewall  /w*.  Co., 
77  Ala.  184;  Ricketta  v.  Birminqham  St.  Railway  Co.,  85 
Ala.  600;  5  So.  Rep.  353.  (2.)  The  purchase  of  the 
barge  by    Hobbs  was  in  excess  of  his  authority,  and  the 
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plaintiffs  in  dealing  with  him  were  bound  to  know  the 
extent  of  his  authority. — Johnson  v.  Ala.  Gas,  Fuel  and 
Manfg  Co.,  90  Ala.  505,  8  So.  Rep.  101 ;  Burks  v.  Hub- 
bard, 69  Ala.  379  ;  Ijidd  r.  Shattock,  90  Ala.  - 134,  7  So. 
Rep.  764 ;  Cummins  v.  Beaumont,  68  Ala.  204  ;  3  Brick . 
Dig.,  22,  §  54  et  seq.  (3.)  The  question  asked  one  of  the 
plaintiffs  as  a  witness  as  to  a  conversation  with  Hobbs 
was  erroneous.  It  was  a  mere  narrative  of  a  transac- 
tion, and  that  after  the  said  Hobbs  had  left  the  employ- 
ment of  the  defendant. — Tennessee  River  Trans.  Co.  v. 
Kavanavgh,  93  Ala.  324, 9  So.  Rep.  395. 

E.  W.  Godbey,  contra. — (1.)  An  officer  of  a  corpora- 
tion has  implied  anthority  to  appoint  sub-agents,  when- 
ever necessary,  or  authorized  by  usage. — Johnson  v.  Ctm- 
ningham,  1  Ala.  249 ;  Story  on  Agency,  §  14 ;  1  Amer.  & 
Eng.  Encyc.of  Law,  369;  Wood's  Field  on  Corp., §§  182, 
183 ;  Ala.  &  Tenn.  R.  R.  Co.  v.  Kidd,  29  Ala.  221 ;  Tenn. 
River  Trans.  Co.  v.  Kavanavgh,  93  Ala.  331,  9  So.  Rep. 
395.  (2.)  Hobbs  acted  and  contracted  for  appellant  in 
so  many  instances,  diverse  in  their  character  and  effect, 
with  its  knowledge  and  consent,  that  the  presumption  of 
his  appointment  could  not  be  denied  even  if  no  express 
authority  was  shown. — Story  on  Agency,  (9th  Ed.)  §§  10, 
443,  note;  Bishop  on  Contracts,  §§1102,1101,  1100; 
Wood's  Field  on  Corp.,  §  101.  (3.)  The  emergency 
calling  for  a  barge  at  the  particular  time  was  so  grave 
and  urgent  as  to  "justify  even  a  deviation  from  the  or- 
dinary limitations  and  import"  of  the  authority. — Story 
on  Agency,  (9th  Ed.)  ,  §  85. 

STONE ,  C .  J . — This  is  the  second  appeal  in  this  case — 
93  Ala.  324,  9  So.  Rep.  395.  Most  of  the  facts  are 
stated  in  the  report  of  the  former  decision.  The  testi- 
mony tended  to  prove  the  following  facts,  and,  to 
this  extent,  there  was  little  or  no  conflict.  The  de- 
fendant company  was  a  foreign  corporation,  owning 
steamboats,  and  plying  them  between  Decatur.  Ala- 
bama, and  points  on  the  river  above.  It  trans- 
ported passengers  and  freight  for  hire,  and,  in  connec- 
tion w^th  its  freight  business,  it  was  in  the  habit  of  em- 
ploying barges.  It  owned  some  barges.  The  barge 
which  gave  rise  to  the  present  suit  was  the  property  of 
Kavanaugh  Brothers,  and  it  was  lying  in  the  river,  at 
Decatur.     Hobbs   made    a   contract   with     Kavanaugh 
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Brothers  for  the  hire  of  the  barge,  and  agreed  to  pay  for 
its  use  a  fixed  compensation  for  every  day  he  might  re- 
tain it,  and  to  return  it  in  good  repair.  Failing  to  so 
return  it,  he  agreed  to  pay  for  it  as  upon  a  purchase. 
The  barge  was  taken  in  tow  by  one  of  the  steamboats  of 
the  defendant  corporation,  was  carried  up  the  river, 
and  was  not  returned  to  Decatur  until  a  month  after- 
wards. When  returned  it  was  very  materially  damaged, 
if  not  ruined,  and  Kavanaugh  Brothers  refused  to  ac- 
cept it.  They  then  brought  the  present  suit  to  recover 
its  alleged  value.  To  this  extent,  as  we  have  said,  there 
was  a  substantial  agreement  in  the  testimony . 

It  was  contended  for  plaintiffs .  and  their  testimony 
tended  to  prove  the  contention,  that  they  did  not  contract 
with  Hobbs  in  his  individual  capacity,  or  on  his  credit. 
That  Hobbs  was  the  agent  of  the  Tennessee  River  Trans- 
portation Company,  and  made  the  contract  in  its  name 
and  for  its  use.  Their  testimony  tended  to  show  that 
Hobbs,  as  such  agent,  had  authority  to  make  such  con- 
tract for,  and  in  the  name  of  the  transportation  company. 
It  went  further,  and  tended  to  show  that  one  Farnum, 
at  and  before  the  hiring  of  the  barge  by  Hobbs,  was  the 
general  manager  of  the  transportation  company,  having 
large  powers  and  control,  and  that  he  had  introduced 
Hobbs  to  Kavanaugh  Brothers  and  others  as  the  trans- 
portation company's  agent  at  Decatur,  having  power  to 
contract  in  the  name  of  the  corporation.  There  was  also 
testimony  for  plantiffs  tending  to  show  that  Hobbs 
had  made  contracts,  one  or  more,  in  the  name  of  the 
transportation  company,  which  that  company  had  ratified 
and  complied  with  ;  purchasing  property  and  the  com- 
pany paying  for  it. 

The  testimony  for  defendant  was  in  conflict  with  that 
last  stated.  It  denied  the  agency,  denied  that  the  con- 
tract was  made  in  the  name,  or  for  the  use,  of  the  trans- 
portation company,  but  claimed  that  it  was  the  indivi- 
dual contract  of  Hobbs  himself.  It  gave  testimony 
tending  to  rebut,  explain,  and  parry  the  alleged  acts  of 
ratification. 

We  think  we  are  in  safe  bounds  when  we  affirm  that 
Mr.  Farnum,  when  he  was  the  managing  agent  of  the 
corporation,  was  clothed  with  very  large  powers  ;  and 
there  is  nothing  in  the  transcript  before  us  to  controvert 
or  impair  the  force  of  that  conclusion .     We   take  a   fur- 
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ther  step.  It  is  shown  without  conflict  that  the  trans- 
portation company  employed  barges  in  its  business. 
They  were  used  as  lighters  when  the  river  was  low.  The 
tendency  of  the  testimony  is  strong,  that  in  some  lines 
of  their  business — particularly  in  transporting  timber — 
barges  would  be  and  were  a  convenience,  if  not  a  neces- 
sity. And  there  is  testimony  tending  to  show  that  in 
certain  emergencies,  such  as  a  sudden  rise  of  the  waters  in 
the  rivers,  it  might  become  necessary  to  bring  them  into 
immediate  service.  Are  not  all  these  contingencies 
within  the  reasonable  purview  of  the  business  the  trans- 
portation company  was  engaged  in?  No  unbending  rule 
can  be  declared  which  defines  and  fixes  the  extent  of  in- 
cidental powers  a  corporation  may  exercise,  nor  the 
agencies  and  means  through  which  it  can  and  may  exer- 
cise its  functions.  In  the  nature  of  things  much  must 
depend  on  the  line  of  business  the  coporation  is  engaged 
in .  Those  whose  powers  and  functions  may  be  charac- 
terized as  ambulatory  have  need  of  much  more  flexible 
rules  than  those  whose  entire  business,  is  transacted  at  a 
fixed,  defined  place. 

In  our  former  opinion  we  stated  the  main  issue  in  this 
case  to  be  one  of  fact.  We  said  :  "Whether  Hobbs  was 
the  agent  of  the  company  ;  whether  the  barge  was  used 
in  its  business  ;  whether  it  was  leased  by  him  for  the 
company,  or  for  his  own  private  purposes,  were  ques- 
tions of  fact  for  the  jury,  and  not  of  law   for   the    court. 

*  *  *  Whether  the  use  of  a  barge  fell  within  the  scope 
of  the  business  operations  and  its  mode  of  conducting 
them,  was  a  question  of  fact  for  the  jury,  and  not  of  law 
for  the  court.  If  the  jury  find  that  such  was  its  custom, 
and  further  find  that  Hobbs  was  the  company's  agent, 
and  as  such  made  the  alleged  contract  with  Kavanaugh 
Brothers,  and  that  the  transportation  company  took 
charge  of  the  barge,  and  used  and  destroyed  it  in  its  own 
business,  then  the  transportation  company  is  liable.1 ' 

Plantiffs  rested  their  right  of  recovery  in  this  case  on 
the  following  grounds,  which  they  undertook  to  establish 
by  proof,  and  which  they  claim  they  did  establish, 
namely:  That  the  transportation  company,  being  a 
foreign  corporation  incorporated  in  Tennessee,  and  its 
business  calls  and  duties  extending  many  miles  up  and 
down  the  river  in  Tennessee  and  Alabama,  it  must 
needs  do  much  of  its  business  away  from  the  home  office, 
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and  through  its  agents ;  that  it  constituted  A.  M .  Farnum 
its  general  manager  with  very  large  powers;  that  he, 
Farnum,  appointed  Hobbs  to  be  agent  at  Decatur,  and 
clothed  him  with  large  powers,  or,  at  all  events,  held 
him  out  to  the  public  as  being  so  clothed,  and  that 
Hobbs,  contracting  in  the  name  of  the  corporation  and 
professedly  for  its  use,  made  the  contract  with  plaintiffs, 
which  is  declared  on  in  the  present  suit. 

Plaintiffs  introduced  in  evidence  a  resolution  or 
motion  adopted  by  the  transportation  company's  board 
of  directors,  by  which  it  was  declared,  "that  A.  M. 
Farnum  is  hereby  authorized  to  take  full  charge  of  the 
company's  business,  and  enter  into  such  negotiations 
and  contracts  as  he  thinks  best  for  the  company's  in- 
terest.''  This  resolution  was  adopted  in  April,  1888, 
and  under  it  Farnum  continued  in  the  company's  em- 
ployment until  after  the  making  of  the  alleged  contract 
between  Hobbs  and  Kavanaugh  Brothers.  Each  of  the 
Kavanaugh  brothers  testified  that  Farnum  introduced 
Hobbs  to  them,  "as  agent  of  the  Tennessee  River  Trans- 
portation Company  at  Decatur,  and  said  he  was  going 
to  make  his  headquarters  at  Decatur,  and  attend  to  their 
business ;  and  that  any  transaction  we  [Kavanaugh 
Brothers]  might  have  with  Hobbs  would  be  entirely 
satisfactory  and  approved  by  the  company.  That  he 
was  the  authorized  agent,  and  we  could  deal  with  him 
as  such."  Another  witness,  engaged  in  business  at 
Docatur,  testified  that  Farnum  introduced  Hobbs  to  him, 
with  substantially  the  same  declaration  as  to  his  agency 
and  powers  as  that  testified  to  by  the  Kavanaugh 
brothers .  The  Kavanaugh  brothers  testified  to  the  making 
of  the  contract  with  Hobbs  as  agent  of  the  transporta- 
tion company  ;  but  Hobbs  denied  this,  denied  his  agency, 
and  disclaimed  all  authority  to  make  a  contract  binding 
the  company.  There  was  other  testimony  in  con- 
flict with  that  of  the  Kavanaugh  brothers,  on  the  ques- 
tion of  Hobbs'  agency  for  the  company. 

Formerly  corporations  were  very  much  hampered  by 
rules  and  forms  in  making  lawful  and  binding  contracts. 
The  wants  of  commerce  have  caused  liberal  relaxations  in 
that  regard .  We  spoke  of  this  in  our  former  opinion 
—93  Ala.  324.  In  1  Morawetz  on  Corporations,  §504,  it 
is  said  :  "The  agents  of  a  corporation  maybe  appointed  in 
the  same  manner  as  the  agents  of  an  individual ;  no  for- 
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malities  are  required,  nor  is  the  use  of  the  corporate  seal 
necessary,  unless  the  contrary  be  expressly  provided  by 
the  company's  charter.  *  *  *  If  a  person  is  allowed 
to  act  as  agent  for  a  corporation  with  the  knowl- 
edge and  acquiescence  of  the  superior  agent  or 
authority,  who  would  have  authority  to  appoint  him, 
the  corporation  will  be  bound  by  such  acquiescence, 
And  can  not  repudiate  the  agency."  In  1  Amer. 
&  Eng.  Encyc.  of  Law,  338-9,  the  principle  is 
thus  expressed  :  "It  is  now  generally  held  that  a  cor- 
poration may  appoint  agents  by  a  written  vote  of  its 
directors,  or  by  implication,  unless  the  charter  makes  a 
different  appointment  obligatory  ,M  And  in  2  Morawetz 
on  Corporations,  §  585,  is  this  language:  "A  prin- 
cipal, who  employs  an  agent  in  a  particular  transaction 
or  course  of  business,  thereby  impliedly  invites  persons 
dealing  with  the  agent  in  that  particular  transaction  or 
course  of  business  to  rely  upon  the  agent's  apparent 
powers,  so  far  as  this  is  essential  to  render  safe  dealing 
with  the  agent  possible  ;  and  the  principal  will  be  liable 
to  the  person  so  dealing  with  the  agent  in  good  faith, 
within  the  scope  of  his  apparent  powers,  although  the 
agent  may  have  transgressed  the  authority  which  the 
principal  intended  he  should  exercise.' ' 

We  do  not  hesitate  to  declare,  that,  under  the  resolu- 
tion adopted  by  the  board  of  directors,  Farnuin  was 
clothed  with  power  to  appoint  Hobbs  agent  of  the  cor- 
poration, and  to  invest  him  with  large  powers.  Neither 
can  it  be  affirmed,  as  matter  of  law,  that  the  alleged 
power,  which  the  testimony  of  plaintiffs  tends  to  show 
was  conferred  on  Hobbs,  was  in  excess  of  the  authority 
the  board  of  directors  had  vested  in  Farnum.  Nor  will 
we  say  that  the  contract,  which  plaintiffs  testify  Hobbs 
made  with  them,  was  outside  of  the  powers  which 
Farnum  could  himself  exercise,  or  authorize  Hobbs  to 
exercise.  So,  the  real  points  of  contention  in  this  case 
were,  first,  whether  Farnum  appointed  Hobbs  agent  of 
the  corporation,  or  informed  plaintiffs  he  had  so  ap- 
pointed him  ;  and,  second,  whether  in  making  the  con- 
tract for  the  use  of  the  barge,  he  contracted  in  the  name 
of  the  transportation  company,  or  in  his  own  individual 
name.  It  may  be  added,  that  if  Farnum,  in  introducing 
Hobbs  to  Kavanaugh  Brothers,  employed  the  language 
they  testified  he  did  employ,  this  authorized  them  to 
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trust  and  trade  with  him  as  such  agent ;  and  the  corpo- 
ration can  not  relieve  itself  of  liability,  even  by  proving 
that  in  fact  his  powers  did  not  extend  so  far.  Apparent 
power,  in  such  conditions,  if  authorized  or  sanctioned  by 
the  corporation,  is  the  equivalent  of  actual  authority. 

We  hold  that  all  the  testimony  introduced  tending  to 
prove  Hobbs'  agency  for  the  transportation  company,  to 
which  an  exception  was  reserved,  was  free  from  objec- 
tion. Agency  may  be  proved  in  many  ways.  Acts 
ratified  or  acquiesced  in  by  the  principal,  or  holding  one 
out  as  agent,  are  among  the  methods  and  instrument- 
alities by  which  the  relation  is  proved ;  and  it  is  fre- 
quently implied  from  circumstances  and  the  conduct  of 
the  parties  towards  each  other.  This  lets  in  proof  of 
acts  and  conduct  of  the  parties  in  relation  to  each  other, 
which  have  no  direct  reference  to  the  issue  on  trial,  if 
they  tend  to  prove  that  the  relation  exists,  or  was  acted 
on  as  existing.— 2  Greenl.  Ev.,  §§  60,  62,  65,  67 ;  1 
Amer.  &  Eng.  Encyc.  of  Law,  338-9,  340;  S.  &  N.  R. 
R.  Co.  v.  Henlein,  52  Ala.  606;  3  Brick.  Dig.,  20,  §  10; 
M.  &  M.  Railway  Co.  v.  Jay,  61  Ala.  247  ;  Clark  v.  Taylor, 
68  Ala.  453.  But  a  single  act  of  ratification  is  not  nec- 
essarily sufficient  proof  of  the  agency. 

Proof  that  the  witness  Hobbs  had  previously  made  a 
statement  different  from  what  he  testified  to  on  this  trial 
was  not  competent,  save  as  a  means  of  impeaching  him. 
And  when  offered  for  that  purpose,  it  was  necessary  to 
interrogate  him  as  to  such  previous  statement,  fixing 
time  and  place,  or  otherwise  directing  his  attention  to 
the  conversation  by  identifying  circumstances. — 3  Brick. 
Dig.  828.  The  rule  was  strictly  conformed  to  in  this 
case. 

The  testimony  of  one  of  the  Kavanaughs  that  Farnum 
had  made  an  admission,  implying  the  liability  and  duty 
of  the  transportation  company  to  pay  for  the  barge,  being 
at  most  only  an  admission  of  a  past  transaction,  was  not 
legal  evidence.  An  objection  had  been  filed  to  the  inter- 
rogatory which  called  it  out,  but  the  transcript  fails  to 
show  that  the  city  court  was  required  to  rule  upon  it. 
To  justify  the  action  of  this  court  upon  the  admissibility 
of  evidence  in  the  trial  court,  the  record  must  show 
affirmatively  that  that  court  made  a  ruling  which  was 
excepted  to  at  the  time,  or  that  counsel  called  attention 
to  the  question  and  requested  a  ruling  upon  it,  which 
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the  trial  court  failed  or  refused  to  make,  and  that  counsel 
making  the  request  then  and  there  reserved  an  excep- 
tion to  the  court's  failure  or  refusal  to  make  the  ruling. 
This  question  is  not  before  us. 

The  right  of  plaintiffs  to  recover  of  the  transportation 
company  the  alleged  stipulated  price  and  value  of  the 
barge,  was  rested  on  the  following  postulated  facts, 
which  they  attempted  to  prove  :  That  Hobbs  was  the 
authorized  agent  of  the  transportation  company  ;  that  as 
such  agent,  in  its  name  and  for  its  use,  he  hired  the 
barge  at  an  agreed  rent  per  day,  with  a  further  agree- 
ment to  return  it  in  good  condition,  or  pay  an  agreed 
price  for  it  as  upon  a  purchase ;  that  when  the  barge 
was  returned  it  was  in  a  ruined  condition,  and  plaintiffs 
refused  to  receive  it,  and  brought  this  action  for  its 
alleged  agreed  value,  as  upon  a  sale  and  delivery.  Each 
of  the  plaintiffs  testified  that  these  were  the  terms  on 
which  they  let  the  barge  to  the  transportation  company. 
Of  course  it  was  essential  to  the  maintenance  of  their 
suit  in  this  form — that  is,  for  the  price  and  value  of  the 
barge  sold  and  delivered — that  they  should  not  have 
asserted  any  ownership  or  control  of  the  barge  after  its 
return.  If  they  had  sold  it,  it  was  no  longer  their  prop- 
erty ;  and  any  subsequent  dominion  or  control  over  it  by 
them,  would  have  tended  to  disprove  the  alleged  sale. 
Kavanaugh  had  testified  in  his  direct  examination  that 
when  the  barge  was  returned  to  Decatur  in  its  damaged 
condition,*  he  refused  to  receive  it,  or  to  have  anything 
to  do  with  it.  On  cross-examination  he  was  asked, 
"Did  you  not  employ  one  Mr.  Mayhan  and  some  others 
to  take  it  over  the  shoals  for  you,  and  take  it  to  Mem- 
phis?" This  question  was  objected  to  by  the  plaintiffs, 
the  objection  sustained,  and  the  defendant  excepted.  In 
this  ruling  the  city  court  clearly  erred . 

This  ruling  of  the  court,  if  it  had  remained  unre- 
dressed, would  require  us  to  reverse  this  case,  even  if 
there  be  no  other  error.  But  the  question  was  not  left 
in  that  condition.  Soon  afterwards,  as  the  bill  of  ex- 
ceptions informs  us,  defendant's  counsel  renewed  the 
inquiry,  and  the  witness  then  answered  it  very  fully, 
without  further  interference  from  either  counsel  or  the 
court.     This  rendered  the  ruling  harmless. 

The  issue  in  this  case  raised  the  inquiry  whether 
Hobbs  was  the  duly  appointed  agent  of  the  transporta- 
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tion  company  at  Decatur,  with  authority  to  represent 
the  company  at  that  place,  or  had  been  so  held  out  by 
one  having  authority  to  bind  the  company.  Whether 
he  had  transacted  any  business  for  the  corporation  at 
any  other  place  could  shed  no  possible  light  on  that  in- 
quiry .  The  city  court  did  not  err  in  disallowing  that 
question  to  the  witness  Hobbs. 

Even  if  Hobbs  was  proven  to  have  been  agent  of  the 
corporation  when  the  alleged  contract  with  Kavanaugh 
Brothers  was  entered  into,  this  would  not  authorize  an 
admission  made  by  him  to  be  given  in  evidence  against 
his  principal,  unless  that  admission  was  made  in  com- 
pany writh,  and  at  the  time  of  the  act  of  agency  it  was 
intended  to  explain.  But  the  question  was  clearly  ad- 
missible for  the  purpose  of  laying  a  predicate  for  the  in- 
troduction of  impeaching  testimony .  There  was  no  error 
in  this  ruling. 

All  the  rulings  on  the  introduction  of  testimony  are 
free  from  error. 

A  by-law  of  defendant  corporation  was  put  in  evidence, 
in  the  following  language:  "The  directors  shall  ap- 
point a  general  manager,  whose  duty  it  shall  be  to  look 
after  the  general  interest  of  the  company,  and  all  busi- 
ness transactions  pertaining  to  the  general  management 
of  the  business,  under  the  direction  of  the  board  of 
directors."  It  was  proved  and  not  denied  that  from  the 
fall  of  1888,  and  until  after  the  barge  was  returned  to 
Decatur  in  a  damaged  condition,  Farnum  was  the  gen- 
eral manager  of  the  defendant  corporation.  Each  of  the 
plaintiffs,  giving  their  testimony  separately,  testified 
that  Farnum,  while  so  acting  as  general  manager,  and 
before  the  agreement  affecting  the  barge  was  entered 
into,  personally  introduced  Hobbs  to  them,  informing 
them  that  the  latter  was  "agent  of  the  Tennessee  River 
Transportation  Company  at  Decatur,  and  said  he  was 
going  to  make  his  headquarters  at  Decatur,  and  attend 
to  their  business ;  that  any  transaction  we  might  have 
with  Hobbs  would  be  entirely  satisfactory,  and  approved 
by  the  company  ;  that  he  was  the  authorized  agent,  and 
that  we  could  deal  with  him  as  such.''  Another 
witness,  a  business  man  at  Decatur,  testified  that  Farnum 
introduced  Hobbs  to  him  as  agent  of  the  company  at 
Decatur,  using  almost  the  identical  language  testified  to 
by  the  Kavanaugh  brothers.     But  there  was  testimony 


Digitized  by 


Google 


14  SUPREME  COURT  [Nov.  Term, 

[Tennessee  River  Transportation  Co.  v.  Kavanaugh  Bros.] 

in  conflict  with  this,  some  of  which  denied  that  Hobbs 
was  agent,  while  other  witnesses  only  disputed  the 
extent  of  his  authority.  Of  course,  so  far  as  material, 
this  presented  a  question  for  the  jury.  It  was  proved 
and  not  denied  that  defendant  employed  barges  in  con- 
nection with  its  boats,  in  transporting  freight  on  the 
Tennessee  river ;  and  it  owned  several  barges. 

We  do  not  understand  the  contract,  on  which  the 
present  suit  is  sought  to  be  maintained,  as  strictly  a 
contract  of  sale  and  purchase .  It  was  a  hiring  of  the 
barge  at  so  much  per  day,  to  be  returned  in  good  order. 
True,  if  the  barge  was  not  so  returned,  it  was,  if  the  tes- 
timony of  plaintiffs  be  believed,  to  be  paid  for  at  an 
agreed  price.  But  this  was  nothing  more  than  a  previ- 
ous agreement  of  the  amount  of  damages  to  be  paid,  in 
the  event  the  contract  to  return  was  broken.  This  pre- 
sents a  different  question  from  that  of  an  absolute 
bargain  and  purchase,  and  also  from  what  is  known  as 
a  conditional  sale.  Pressing,  present  need  might  justify 
the  hiring,  while  a  promise  to  return  in  good  condition, 
or  pay  an  agreed  forfeit,  might  be  the  most  favorable 
terms  on  which  the  use  of  the  barge  could  be  obtained. 
Peril  and  the  necessity  for  immediate  action  may,  in 
some  conditions,  supply  the  place  of  express  authority. 

The  undisputed  testimony  in  this  case  is  that  the  de- 
fendant corporation  made  free  use  of  barges  in  the  con- 
duct of  its  regular  business,  and  we  can  conceive  of  many 
emergencies  in  which  the  want  of  them  might  be  so  press- 
ing, as  not  to  admit  of  delay.  We  think  we  are  in  safe 
bounds  when  w^e  declare  that  in  such  emergency  any 
agent,  not  in  communication  with  the  constituted  gov- 
erning board,  may,  in  the  interest  of  conservation,  exer- 
cise powers  not  expressly  conferred .  This  power  must 
be  prudently  exercised,  and  must  not  be  carried  beyond 
the  real,  or  apparent  necessity. — 2  Morawetz  Corp., 
§§  585-588. 

We  have  indulged  in  the  foregoing  remarks,  as  intro- 
ductory to  what  we  have  to  say  of  charge  17,  given  at 
the  instance  of  plaintiffs,  and  excepted  to  by  defendant. 
We  hold,  that  under  the  by-law  copied  above,  Farnum, 
the  general  manager,  had  authority  to  appoint  an  agent 
"to  make  contracts  to  bind  the  company  ;"  and  if  he  did 
appoint  Hobbs  such  agent,  and  so  informed  plain- 
tiffs ;  or,  if  he  represented  to  plaintiffs  that  he  had  ap- 
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pointed  him  with  the  powers  set  forth  in  their  testimony  ; 
and  if  Hobbs  made  the  contract  as  set  forth  in  the  com- 
plaint, and  the  defendant,  or  its  agents,  injured  and 
ruined  the  barge ;  and  if  the  use  of  a  barge  was  within 
the  scope  of  defendant's  business  operations,  then  plain- 
tiffs were  entitled  to  a  verdict.  In  announcing  this 
principle,  we  take  into  the  account  the  nature  of  the 
business  the  defendant  corporation  was  engaged  in, 
covering,  as  that  business  did,  a  large  extent  of  country 
and  necessarily  calling  for  action  in  emergencies,  when 
a  consultation  with  the  governing  board  would  be  im- 
practicable. Such  intendments  might  not  be  indulged , 
if  the  corporation  had  a  defined,  fixed,  stationary  place 
in  which  its  business  operations  were  performed . 

Many  charges  were  given  at  the  instance  of  plaintiffs, 
and  many  refused  which  were  requested  by  defendant. 
These  several  charges  were  asked  in  writing,  and  the 
rulings  Were  severally  excepted  to.  We  consider  it  un- 
necessary to  comment  separately  on  these  many  rulings. 
They  are  all  covered  and  justified  by  our  decision  on  the 
former  appeal,  93  Ala.  324,  9  So.  Rep.  395;  and  by 
what  is  said  above. 

The  judgment  of  the  city  court  is  affirmed. 


Florence  Gas,  Electric  Light  and  Pow- 
er Co.  v.  Hanby,  Receiver,  &c. 

Bill  in  Equity  to  enforce  a  Mechanic's  and  Materialman's  Lien, 
and  to  compel  the  Specific  Performance  of  a  Contract. 

1.  Multifariousness. — A  bill  in  equity  is  not  rendered  multifarious 
by  the  addition  of  a  prayer  for  alternative  relief,  when  the  averments 
of  such  bill  are  not  duplex,  but  are  appropriate  and  sufficient  to  war- 
rant relief  under  either  of  the  special  prayers.  Multifariousness  can 
not  be  predicated  solely  upon  the  variant  prayers  with  which  a  bill 
may  conclude. 

2.  Appointment  of  a  receiver  upon  a  bill  filed  to  dissolve  a  corpora- 
lion. — When  a  bill  filed  by  stockholders  to  dissolve  a  corporation,  as 
provided  by  statute  (Code,  §  1683),  contains  averments  which  show  a 
necessity  for  the  appointment  of  a  receiver  for  the  corporation  pending 
the  proceedings  for  dissolution,  a  chancery  court  may  appoint  such 
receiver. 
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3.  Powers  of  receiver  appointed  pending  proceedings  for  the  dissolution 
of  a  corporation. — When  a  bill  which  seeks  the  dissolution  of  a  corpor- 
ation contains  averments  showing  special  grounds  for  the  appointment 
of  a  receiver  pending  such  proceedings,  the  receiver  to  be  appointed 
by  the  court  is  authorized,  not  only  to  execute  and  perform  the  exist- 
ing contracts  of  the  corporation,  but  also  to  enter  into  and  carry  out 
new  contracts  in  behalf  of  the  company. 

4.  Appointment  of  a  receiver;  can  not  be  questioned  in  collateral  pro- 
ceedings.— On  a  bill  filed  by  the  receiver  of  a  corporation,  who  was 
acting  under  an  appointment  made  after  the  dissolution  of  the  company 
(Code,  $§  1683-86),  the  validity  of  his  former  appointment  as  receiver, 
pending  the  dissolution  proceedings,  can  not  be  assailed  ;  said  attack 
being  made  in  a  collateral  proceeding. 

5.  Power  of  receiver  of  dissolved  corporation  to  carry  out  existing  con- 
tract.— While  a  receiver,  appointed  under  section  1686  of  the  Code  lias 
no  authority,  as  a  general  rule,  to  carry  out  and  perform  existing 
contracts  of  the  dissolved  corporation,  and  can  only  be  empowered  to 
perform  such  conditions  as  are  prescribed  by  said  section,  he  may, 
nevertheless,  complete  the  execution  of  an  existing  contract,  when 
such  execution  is  necessary  to  the  discharge  of  the  duties  and  powers 
expressly  imposed  and  conferred  by  such  statute. 

6.  "As  soon  as  possible"  in  a  contract  means  within  a  reasonable  time. 
The  stipulation  in  a  contract  for  the  completion  of  work  "as  soon 
as  possible,"  requires  the  work  to  be  completed  within  a  reasonable 
time,  or  within  such  time  as  is  reasonably  necessary,  under  the 
circumstances,  to  do  what  the  contract  required  to  be  done. 

7.  Waiver  of  right  to  rescind  a  contract. — The  right  to  rescind  a  con- 
tract for  unreasonable  delay  in  the  completion  of  the  work  agreed  to 
be  done  is  waived  and  lost  by  the  acceptance  of  the  work  done  in  its 
incomplete  condition,  and  the  devoting  of  the  same  to  the  objects  for 
which  it  was  built. 

8.  Specific  performance  of  a  contract;  when  not  enforceable. — When, 
on  a  bill  filed  by  the  receiver  of  a  dissolved  corporation,  seeking  the 
specific  performance  of  a  contract  made  between  such  corporation  and 
another  company,  it  is  shown  that  in  the  contract  the  corporation,  of 
which  the  complainant  is  the  receiver,  agreed  to  construct  an  electric 
light  plant  for  the  defendant  corporation,  and  to  pay  off  debts  due 
from  the  defendant  corporation,  some  of  which  were  secured  by  a 
mortgage,  and  that  the  defendant  agreed  to  issue  first  mortgage 
bonds  to  the  construction  company,  to  secure  the  debt  arising  from 
the  performance  of  the  work  stipulated,  with  leave  to  take  the  bonds 
in  absolute  payment  after  a  certain  time,  a  specific  performance  of 
such  a  contract  can  not  be  decreed,  when  the  bill  contains  no  aver- 
ment that  the  debts  due  from  the  defendant  to  third  parties,  which 
were  agreed  to  be  paid  by  the  construction  company,  had  been  paid, 
nor  an  averment  of  an  offer,  or  even  a  readiness  or  willingness  to  pay 
such  debts ;  the  failure  of  the  construction  company  to  perform  its 
part  of  the  contract  by  paying  the  debts,  making  a  specific  perform- 
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ance  of  the  contract  by  the  defendant,  by  the  delivery  of  first  mort- 
gage bonds,  impossible. 

9.  Partial  performance  of  work,  and  acceptance  thereof  ;  sufficient  for 
establishment  of  mechanic'*  and  material-man'*  lien. — Although  a  con- 
tract, as  originally  made,  was  not  severable,  and  there  could  have 
been  no  recovery  for  work  done  under  it,  except  upon  full  perform- 
ance of  the  contract,  still,  I"  there  has  been  a  part  performance  of  the 
contract,  and  the  owner  lias  accepted  it  in  its  approximately  com- 
pleted condition,  and  is  using  it  for  the  objects  for  which  it  was  built, 
the  law  implies  a  promise  on  his  part  to  pay  what  the  work  done  is 
reasonably  worth,  and  the  contractor  is  entitled  to  enforce  this  debt 
by  a  mechanic's  and  material-man's  lien. 

10.  When  right  to  a  mechanic's  and  mate  rial- mart's  lien  not  affected  by 
act  of  February  U,  1891. — When  a  contract  is  entered  into,  and  the  work 
and  materials  for  which  a  lien  ig  sought  to  be  enforced  were  done 
and  supplied,  and  a  bill  to  enforce  such  lien  is  filed,  prior  to  the  pas- 
sage of  the  act  of  February  12,  1891,  (Acts  1890-91,  p.  578),  providing 
for  mechanic's  and  material-man's  lien,  the  right  to  the  enforcement 
of  such  lien  is  not  affected  bysaid  act. 

11.  When  authority  of  a  corporation  is  to  be  presumed. — When  a  bill  is 
filed  by  the  receiver  of  a  dissolved  corporation  for  the  enforcement  of 
a  mechanic's  and  material-man's  lien,  and  the  specific  performance  of 
a  contract  for  certain  work  done,  it  is  to  be  presumed,  in  the  absence 
of  any  averment  to  the  contrary,  that  the  construction  company  was 
authorized  by  its  charter  to  enter  into  and  perform  the  contract  in- 
volved in  said  suit. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 

Heard  before  the  Hon.  Thos.  Cobbs. 

The  bill  in  this  case  was  filed  by  S.  M.  Hanby,  as  re- 
ceiver of  the  Southern  District  Telegraph  &  Electric 
Company  ,against  the  Florence  Gas  ,Electric  Light  &  Power 
Company ,  and  prayed  to  have  enforced  upon  the  prop- 
erty of  the  defendant  a  mechanic's  andmateriaJ-man's 
lien  in  favor  of  the  plaintiff,  and  also  for  the  specific  per- 
formance of  a  contract  entered  into  by  the  two  corpora- 
tions. The  material  facts  of  the  case  are  sufficiently 
stated  in  the  opinion . 

The  respondent  demurred  to  the  bill  of  complaint,  and 
assigned  the  following  grounds:  1st.  The  bill  shows 
that  S.  M.  Hanby  was  appointed  receiver  of  the 
Southern  District  Telegraph  &  Electric  Company  upon 
theiiling  of  a  bill  by  the  stockholders  of  said  corporation 
for  its  dissolution  under  sections  1683  et  seq.  of  the  Code 
of  Alabama;  and  that  upon  his  appointment,  the  said 
receiver  was  authorized  and  empowered  to  collect,  by 
suit  or  otherwise,  all  of  the  debts  of  said  corporation, 
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and  to  complete  all  its  outstanding  contracts,  which  said 
corporation  had  made  for  the  erection  and  construction 
of  electric  plants  ;  and  the  bill  shows  that  said  appoint- 
ment was  unauthorized,  illegal,  null  and  void,  and  that 
no  subsequent  action  of  the  court  could  render  the  ap- 
pointment of  said  Hanby  valid,  or  vest  in  him  the  power 
and  authority  claimed.  2d.  That  as  the  appointment 
of  said  Hanby  as  receiver  was  made  immediately  upon 
the  filing  of  the  bill  praying  for  dissolution,  and  before 
a  decree  of  dissolution  of  the  corporation  was  rendered , 
the  said  appointment  was  illegal,  unauthorized  by  the 
statute  under  which  the  petition  to  dissolve  the  corpora- 
tion was  filed r  and  that,  therefore,  said  Hanby  was  not 
legally  receiver  of  said  corporation,  and  was  not  author- 
ized to  institute  the  present  suit.  3d.  Said  bill  shows 
that,  on  the  filing  of  the  bill  for  dissolution  of  the  cor- 
poration, the  said  Hanby  was  appointed  the  receiver  of 
said  corporation  with  power  to  collect  all  the  debts  and 
to  complete  all  outstanding  contracts  of  said  company 
that  it  may  have  made  for  the  erection  and  construction 
of  electric  plants,  &c,  and  that  upon  the  decree  rendered 
dissolving  the  corporation  that  said  Hanby 's  receiver- 
ship and  his  powers  thereunder  contained  were  contin- 
ued. This  was  not  authorized  under  the  statute  by 
virtue  of  which  the  original  bill  for  dissolution  was  filed, 
and  his  appointment  was,  therefore,  null  and  void,  and 
the  court  could  not  by  subsequent  decree  legalize  its 
action.  4th.  The  contract  between  the  Southern  Dis- 
trict Telegraph  &  Electric  Co.  and  the  respondent,  was 
that  the  plant  contracted  to  be  erected  should  be  com- 
pleted as  soon  as  possible,  and  the  bill  shows  that  said 
plant  was  not  erected  at  the  time  said  Hanby  was  ap- 
pointed receiver — more  than  a  year  after  said  contract 
was  made ;  and  said  bill  fails  to  show  that  said  plant 
could  not  have  been  completed  sooner,  or  that  the  South- 
ern Dist.  Tel.  &  Elec.  Co.  was  not  guilty  of  unreasona- 
ble delay  in  completing  the  said  contract.  5th.  Under 
the  said  contract  above  mentioned  the  plant  was  to  be 
completed  as  soon  as  possible,  and  the  bill  fails  to  show  any 
reasonable  cause  why  said  plant  was  not  erected  or  com- 
pleted before  the  dissolution  of  the  Southern  Dist.  Tel. 
A  Elec.  Co.,  or  the  appointment  of  said  Hanby  as  its  re- 
ceiver. 6th.  Said  bill  shows  that  the  Southern  District 
Telegraph  &  Electric  Co.  did  not  erect  and  complete  said 
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electric  plant  as  they  contracted  to  do  with  the  respond- 
ents, as  shown  by  the  contract,  and  that,  therefore,  the 
defendant  was  released  from  all  obligations  arising  under 
said  contract  by  the  inexcusable  delay  and  negligence  of 
said  corporation  to  comply  with  its  contract.  7th.  The 
bill  shows  that  the  Southern  District  Telegraph  &  Elec- 
tric Co.  went  into  the  hands  of  a  receiver  more  than  a 
year  after  it  had  entered  into  a  contract  with  the  de- 
fendant, and  that  at  the  date  of  the  appointment  of  the 
receiver  it  had  failed  to  comply  with  said  contract,  and 
the  bill  fails  to  show  any  satisfactory  legal  reason  or  ex- 
cuse for  its  failure  to  comply  with  said  contract,  or  that 
it  could  not,  by  ordinary  diligence,  have  completed  said 
contract  before  the  expiration  of  one  year  and  before  the 
appointment  of  a  receiver.  8th.  The  bill  shows  that 
Hanby  was  appointed  receiver  of  the  Southern  District 
Telegraph  &  Electric  Co.  upon  a  bill  being  filed  under 
sections  1683  et  seq.  of  the  Code  of  Alabama.  Under  the 
provisions  of  said  statute  the  receiver  could  not  be  vested 
with  power  to  complete  the  unexecuted  contracts  of  tho 
corporations,  and  the  decree  of  the  court  vesting  in  him 
such  power  was  null  and  void,  and,  therefore,  the  re- 
ceiver had  no  authority  to  complete  said  contract  made 
by  the  defendant.  9th.  The  said  bill  shows  that  at  the 
time  of  the  dissolution  of  the  Southern  District  Tele- 
graph &  Electric  Company  it  was  involved,  and  that  it 
went  into  the  hands  of  a  receiver  on  account  of  its  ina- 
bility to  collect  its  debts  and  the  stringency  of  the  money 
mirket,  and  that  it  had  no  means  to  complete  its  con- 
tract with  the  defendant.  10th.  The  said  bill  does  not 
show  that  the  said  Southern  District  Telegraph  &  Electric 
Company  has  ever  offered  or  proposed  by  its  officers  or 
agents,  or  any  one  authorized  to  represent  it,  to  complete 
its  contract  with  the  defendant,  and  that  S.  M.  Hanby 
had  no  power,  by  virtue  of  his  appointment  as  receiver, 
tocomplete  said  contract.  11th.  The  bill  shows  that  the 
said  Southern  District  Telegraph  &  Electric  Co.  in  its 
contract  with  the  defendant  contracted  to  pay  at  once 
the  money  due  by  the  defendant  to  the  Westinghouse 
Electric  Company  for  the  purchase  of  its  plant,  and  the 
debts  then  owed  by  the  defendant,  and  the  bill  fails  to 
show  or  allege  that  the  said  Southern  District  Tele- 
graph &  Electric  Co.,  or  its  receiver,  has  paid  said 
moneys  as  it  contracted  to  do,  and,  therefore,  the  receiver 
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is  not  in  a  position  to  ask  for  specific  enforcement  of  the 
contract  with  the  defendant.     12th.  Under  the  contract 
with  the  defendant  the  Southern  District  Tel.  &  Elec. 
Co.  was  to  pay  the  amount  due  the  Westinghouse   Elec- 
tric Co.,  and  the  debts  due  by  the  defendant,  which  the 
bill  shows  were  due  at  the  time  of  the  execution  of  said 
contract,  but  the  bill  fails  to  allege  said  payments  were 
made  by  said  Southern  District  Tel.  &  Elec.  Co.,  or   its 
receiver.     13th.  The  bill  shows  that  the  purpose  of  the 
Southern  District  Tel.  &  Elec.  Co.  agreeing  to  pay  said 
moneys  due  by  the  defendant  was  to  enable  the  defend- 
ant to  pay  and  satisfy  a  mortgage  due  by  it  on  its  plant 
held  by  the  Westinghouse  Elec.  Co.  and  the  debts  press- 
ing at  the  time,  so  that  it  could  execute  a  deed  of  trust 
on  all  of  its  property  to  secure  bonds  which  were  to  be 
issued  and  delivered  to  said  Southern  District  &  Electric 
Co.,  as  required  in  the  contract,  and  that  the  lifting  of 
the  mortgage  held  by  the  Westinghouse  Electric  Co.  on 
the  plant  of  the  defendant  was  a  condition  precedent  to 
the  issuance  of  said  bonds  and  to  the  delivery  of  them  to 
the  Southern  District  Telegraph  &  Electric  Co.,  and  the 
bill  fails  to  show  that  this  condition  precedent  has  been 
complied  with .     14th .  The  bill  presents  inconsistent  alter- 
native claims  for  relief,  in  that  it  prays  for  the  enforce- 
ment cf  a  lien  in  favor  of  the  complainant,  and  also  for 
(lie.  specific  performance  of  the  contract  set  forth  in  an 
exhibit  to  the  bill.     16th.  Neither  said  bill  nor  the  ex- 
hibits thereto  allege  or  show  when  the  suhi  claimed  to 
be  due  by  the  defendant  to  the  Southern  District  Tel.   & 
Elec.  Co.  became  due  and  payable.     17th.  The  bill  fails 
to  show  that  the  plaintiff  filed  its  claim  or  lien  in  the 
probate  office  of  Lauderdale  county,  claiming  a  lien  on 
the  property  of  the  defendant,  within  six  months  after 
the   indebtedness   accrued.     18th.  The  bill  shows  that 
both  the  Southern  District  Telegraph  <fe  Electric  Co.  and 
S.  M.  Hanby,  as  receiver  of  said  company,  filed  in  the 
office  of  the  probate  court  of  Lauderdale  county,  Ala- 
bama, statements  in  writing  claiming  liens  on  the  prop- 
erty of  the  defendant.     19th.  Neither  said  bill  nor  the 
exhibits   thereto  show  when  the  indebtedness  claimed 
against  the  defendant  accrued.     20th.   The  averments 
of  the  bill  and  the  exhibits  thereto  show  that  complain- 
ant has  no  lien  either  as  a  mechanic  or  a  material-man 
as  provided  by  law.     21st.  The  bill   and  exhibits  show 
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that  the  account  claimed  to  be  due  to  complainant  was 
due  more  than  six  months  before  the  filing  in  the 
office  of  the  probate  court  of  Lauderdale  county  the 
claims  and  accounts,  preparatory  for  the  enforcement  of 
the  lien.  22d.  The  complainant  has  a  plain,  adequate 
and  complete  remedy  at  law. 

On  the  submission  of  the  cause  on  the  demurrers  to 
the  bill,  the  chancellor  sustained  the  16th  and  17th 
grounds,  and  overruled  all  the  other  grounds  of  demur- 
rer. The  defendant  now  brings  this  appeal,  and  assign- 
as  error  the  decree  of  the  chancellor  overruling  the  sev- 
eral grounds  of  demurrer. 

Emmet  O'Neal,  for  appellant. — There  was  no  excuse 
shown  in  the  bill  for  the  long  delay  on  the  part  of  the 
Southern  District  Telegraph  &  Electric  Company  in  not 
'completing  the  electric  light  plant  for  the  defendant.  In 
that  contract  time  was  made  the  essence  of  the  contract 
by  the  defendant.  The  insolvency  and  the  dissolution  of 
the  construction  company  was  no  sufficient  excuse  for 
the  non-performance  of  the  contract. — Jones  v.  Anderson , 
82  Ala.  302,2  So.Rop.911;  Smith  v.  Brady,  72  Am. 
Dec.  442  ;  Mizell  v.  Burnett,  69  Am.  Dec.  745.  The  con- 
struction company  having  violated  its  contract,  the  de- 
fendant was  authorized  to  rescind  the  same. — Hewlett  v. 
Alexander,  87  Ala.  193,  6  So.  Rep.  49.  The  receiver, 
who  is  the  complainant  in  this  case,  was  not  in  a  posi- 
tion to  ask  for  the  specific  performance  of  the  contract . 
The  defendant  was  not  required  by  the  contract  to  issue 
bonds  until  the  mortgage  given  by  it  to  third  parties  had 
been  satisfied  by  the  receiver's  company,  and  the  other 
debts  had  been  paid.  The  construction  company  failed 
to  perform  its  part  of  the  contract,  and  rendered  the 
specific  performance  of  the  contract  by  the  defendant  cor- 
poration impossible,  nor  did  the  bill  contain  averments 
that  the  said  debts  had  been  paid ,  or  any  averment  offering 
to  pay  said  debts .  A  fundamental  rule  of  equity  pleading 
requires  that  every  fact  essential  to  the  complainant's 
right  to  maintain  a  bill  must  be  stated  therein. — Christian 
v.  Amer.  Freehold  Land  Marty.  Co.,  89  Ala.  198,  7  So.  Rep. 
427.  The  bill  does  not  show  that  it  was  within  the  au- 
thorized powers  of  the  Southern  District  Telegraph  & 
Electric  Company  to  construct  the  electric  plant,  which  it 
agreed  to  build  for  the  defendant.  If  the  contract  was 
ultra  vires ,  then  no  right  of  action  can  be  maintained. — 
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Chewacla  Lime  Works  v.  Dismtikes,  87  Ala.  347,  6  So. 
Rep.  122;  Eufaulav.  McXabb,  67  Ala.  588;  City  Council 
v.  Montgomery  &  Wetumpka  Road  Co.,  31  Ala.  76. 

Mountjoy  &  Tomlinson,  contra. — (1.)    The   appoint- 
ment of  a  receiver  in  a  pending  suit,  where  the  court  has 
jurisdiction  of  the  parties  and  subject  matter,  can  not  be 
collaterally   assailed. — Comer  v.  Bray,  83  Ala.  217,  3  So. 
Rep.  554 ;  High  on  Receivers,  §  225 ;  Wait  on  Insolvent 
Corporations,  §    245;  Keokuk    Northern  Line  P.    Co.     v. 
Davidson,  13  Mo.  App.  561;  Attorney  Gen'l  v.    Guardian 
Mtit.  Life  Ins.  Co.,  77  N.  Y.  272;  Richard  v.  Peoples    81 
111.  551.     (2.)     Without  the  aid  of  statute,  the  chancery 
court  has  the  power  to  appoint  a  receiver  pending  litiga- 
tion.— Myerv.  Johnston,  53  Ala.  237.  (3.)  The  unauthoriz- 
ed appointment  of  a  receiver  may  be  cured  by  subsequent 
legal    apppointment. — In    re  Stonebridge,  13N.Y.770. 
(4.)  The  term  "as  soon  as  possible,"   in  a  contract,   is 
considered   by     courts    to    mean  within    a    reasonable 
time. — Hinds  v.  Kellogg,  13  N.  Y.  Sup.  922  ;  Hydraulic  Co. 
v.  Mcllaiffie,  29  Moak,  Eng.  R.  102 ;   Benjamin  on  Sales 
(Bennett  Ed.),  §  687;  Arthur  v.    Wright,  ION.  Y.  Sup. 
368.  (5.)    A  chancery  courthas  authority  to   empower  a 
receiver  to  carry  on    the    business  where  such  course  is 
necessary  to  protect   and   preserve  the  property. — Wait 
on  Insolv.  Corp.,  §  214  ;  Pond  v.  Cook,  45  Conn.  30  ;  Blake 
Crusher  Co.  v.  New  Haven,  46  Conn.  473  ;  Cooke  v.  Town  of 
Orange,  48  Conn.  409.  (6.)     If   the  part  of  a  contract  to 
be  performed  by  one  party  consists  of  several  distinct  and 
separate   items,  and  the  price  to  be  paid  by  the  other 
is    apportioned    to    each    item   to    be   performed,   or  is 
left    to    be    implied   by     law,    such    a     contract     will 
generally  be  held  to  be  severable. — 3  Am.  &  Eng.  Encyc. 
of    Law,    p.    917,  and  note ;  Lucesco   Oil   Co.  v.  Brewer, 
66  Pa.  St.    351 ;  Quigley  v.  DeHaas,  82  Pa.  St.  267,  273; 
Scott  v.  Kittanning  Coal   Co.,  89  Pa.   St.  231 ;   Johnson    v. 
Johnson,  3  B.  &P.  162  ;  Robinson  v.  Green,  3  Met.  (Mass.) 
159  ;  Mai/field  v.  Wadsley,  3  B.  &  C.  357  ;  Mayor  v.  Pyne,  3 
Bing.  285  ;  Per  kin*  v.  Hart,  11  Wheat.   (IT.  S.)  237,  251 ; 
Withers  v.  Reynolds,  2  B.  &  A .  882  ;  Sickles  v.  Patterson,  14 
Wend.   (N.  Y.)  257  ;  McNiqhtv.  Dunlop,  4  Barb.  (N.  Y.) 
36,  41;  Snook  v.  Fries,    19  Barb.  (N.Y.)  313;  Carletonv. 
Woods,  8  Foster  (N.  H.)  290  ;  Robinson  v.  Snyder,  25  Pa. 
St.  203  ;  3  Amer.  &  Eng.  Encyc  of  Law,  p.  925  ;  Snow  v. 
Vol.  101. 
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Alley,  11  B.  E.  Rep.  (Mass.)  764.  (7.)  An  alternative 
prayer  does  not  of  itself  render  a  bill  multifarious . — Lyons 
&  Co.  v.  McCurdy,  90  Ala.  497,8  So.  Rep.  52  ;  Conlton  v. 
Ross,  2  Paige,  396  ;  s.  c.  2  N.  Y.  Ch.  Rep.  959  ;  Harden  v. 
Boyd,  113  U.  S.  756 ;  Kilqore  v.  X.  O.  Gas  UyU  Co.,  2 
Woods  144  ;  Mitford  &  Tyler  Eq.  Plead.,  285  ;  1  Daniels 
Chan  .Pr . ,  385 .  (8 .)  The  receiver  of  a  corporation  dissolved 
by  the  chancery  court  under  the  provisions  of  the  Code, 
providing  for  the  voluntary  dissolution  of  corporations 
by  the  chancery  court,  has  the  same  rights  as  the  corpora- 
tion, but  suit  must  be  brought  by  or  against  him. — Comer 
v.  Bray,  83  Ala.  217,  3  So.  Rep.  554  ;  Nelson  et  al.  v.  Hub- 
bard, and  Adams  Cotton  Mills  v.  Dimmick,  96  Ala.  238,  11 
So.  Rep.  428.  (9.)  When  a  contract  is  payable  in  some- 
thing other  than  money,  and  the  payer  fails  to  make 
payment  in  such  article ,  then  the  price  becomes  payable 
in  money  at  once  on  such  default. — Church  v.  Fellow,  2 
P.  &W.  (Pa.)  301.  (10.)  A  statutory  lien  arises  by 
virtue  of  the  contract,  and  the  furnishing  of  the  materials 
or  the  construction  of  the  building.  It  is  implied  by  law , 
and  no  reservation  or  stipulation  is  necessary. — Phillips 
on  Mechanics  Liens,  §g  159,  118,  182,  202;  Hill  v.  New- 
man, 38  Pa.  St.  141;  Cooper  v.  Clajhom,  50  Wis.  113; 
Hubbell  v.  Schei/er,  15  Abb.  Pr.  (N.  S.)  300;  Powder  Co. 
v.Byrnes,  12  Abb.  Pr.  40<J;2rCen.  L.  J.  306;  Hill  v. 
Railroad  Co.,  11  Wis.  214;  72  Mo.  604;  74  Mo.  374; 
,  Chase  v.  James,  10  Hun.  (N.  Y.)  506  ;  Hoy  an.  r.  Cu  shiny,  49 
'Wis.  169;  Helm  v.  Chapman,  5  Pac.  Rep.  352  ;  Davis  v. 
Alford,  94  U.  S.  545;  Mininy  Co.  v.  Collins,  104  V. 
S.  176.  (11.)  On  failure  of  builder  to  complete  building 
within  the  specified  time,  the  proper  rule  seems  to  be 
that  the  builder  should  be  allowed  to  sustain  his  suit  on 
the  contract,  subject  to  defendant's  equitable  right  to 
show  any  damages  he  may  have  sustained  by  the  delay 
by  way  of  set-off  or  as  cause  of  action  in  a  cross-suit. 
Loyd  on  Law  of  Building  &  Buildings,  p.  58;  Lucas  r. 
Godwin,  3  Bing.  (N.  C.)  737;  Smith  v.  Guycrty,  4  Bard. 
614;  Lindsau  v.  Gordon,  13  Me.  60;  Parker  v.  Thorold, 
16Beav.  59'. 

McCLELLAN,J. — The  appellee,  Hanby,  as  receiver 
&c. ,  is  the  complainant  in  the  present  bill ,  to  which  the  ap- 
pellant, the  Florence  Gas,  Electric  Light  &  Power  Co., 
is  respondent.     The  corporation  of  which   complainant 
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is  now  receiver  entered  into  a  contract  on  July  6,  1889, 
with  the  respondent  corporation  to  construct  and  erect 
complete  for  the  latter  an  electric  light  plant  at  Florence, 
and  equip  the  same  with  specified  machinery,  appliances, 
&c'.,  for  lighting  the  town  of  Florence  with  electricity. 
The  contract  contains  a  stipulation  for  the  erection  of 
the  plant  "as  soon  as  possible."  The  construction  com-" 
pany  also  undertook  in  said  contract  to  pay  an  outstand- 
ing indebtedness  of  the  Florence  company  to  the  West- 
inghouse  Electric  Company,  amounting  to  $2,200,  which 
was  secured  by  a  mortgage  on  an  existing  plant  of  the 
former,  "thereby  lifting"  said  mortgage,  which  existing 
plant,  it  is  fairly  inferable,  was  to  be  incorporated  with 
and  made  use  of  in  the  construction  of  the  new  plant ; 
and  also  to  pay  the  current  indebtedness  of  said  com- 
pany, amounting  to  $2,000.  For  all  this  the  construc- 
tion company  was  to  receive  twenty-six  thousand  dollars 
($26,000) ,  payable  at  certain  specified  rates  of  discount 
on  face  value  in  bonds  of  the  Florence  company,  which 
were  to  be  "  secured  by  a  mortgage  or  deed  of  trust  on 
the  entire  plant  and  lot  [on  which  a  ' power  house*  was 
to  be  erected]  of  sufficent  face  value  to  net  the  above 
amount  ($26,000) ,  said  plant  and  lot  to  be  free  of  all  in- 
cumbrances." It  was  further  stipulated  that  the  bonds 
should  not*  be  issued  to  the  construction  company  in  ex- 
cess of  the  work  done  or  machinery  furnished  by  it,  the 
implication  being  that  partial  issues  and  deliveries  of 
bonds  were  to  be  made  during  the  progress  of  construc- 
tion. The  contract  contains  also  the  following  provis- 
ion :  "Said  bonds  to  be  delivered  to  us  to  be  used  by 
us  as  collateral  security  for  six  months,  unless  sooner 
sold  ;  but  either  you  [the  Florence  company]  or  ourselves 
shall  have  the  privilege  of  selling  said  bonds  at  par.  If 
said  bonds  shall  not  be  sold  before  the  expiration  of  six 
months,  then  we  shall  have  the  option  of  extending  the 
time  for  the  sale  of  said  bonds  until  they  can  be  sold,  or 
of  taking  them  in  payment  of  the  debt  of  $26,000.  If 
taken  in  payment  of  the  debt,  you  are  to  issue  to  us 
enough  bonds  bearing  7  per  cent  interest  to  net  us  at 
90  cents  on  the  dollar  $26,000,  or  you  will  furnish  us 
enough  bonds  bearing  6  per  cent  interest  to  net  us  $26,- 
000  at  85  cents  on  the  dollar.' '  It  thus  appears  that, 
contrary  to  the  first  provision  of  the  contract  in  this  con- 
nection noted   above,  the  contract  did  not  contemplate 
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absolutely  that  bonds  should  be  taken  in  payment  of  the 
$26,000,  but  that  in  the  first  instance  the  construction 
company  should  take  the  bonds  as  collateral  with  power 
to  sell  and  apply  the  proceeds  to  the  debt  within  six 
months,  and  that  after  the  lapse  of  that  time  the  con- 
struction company  was  to  have  the  option  either  to  ex- 
tend the  time  of  sale  indefinitely — until  the  bonds  could 
be  sold — or  to  take  them  in  payment  of  the  debt.  The 
bill  avers  that  on  August  5,  1890,  a  majority  of  the 
stockholders  of  said  Southern  District  Telegraph  & 
Electric  Company,  representing  more  than  three-fourths 
of  the  capital  stock  thereof,  filed  a  bill  in  the  chancery 
court  for  a  dissolution  of  said  corporation  according  to 
law,  and  the  present  complainant,  upon  special  grounds 
set  out  and  shown  in  said  bill,  was  appointed  upon  the 
filing  thereof  receiver  of  all  the  corporate  property  and 
assets  of  said  company,  and  empowered  and  authorized  to 
collect  by  suit  or  otherwise  all  the  debts  due  to  said  com- 
pany, and  to  complete  all  the  outstanding  contracts 
which  said  company  had  made  for  the  erection  of  plants, 
&c. ;  and  that  on  the  20fch  January,  1891,  upon  a  decree 
rendered  in  the  cause  dissolving  said  corporation,  the 
complainants  receivership  and  his  powers  thereunder 
were  continued,  and  he  was  further  appointed  Teceiver 
upon  the  dissolution  of  said  corporation  as  provided  by 
law,  with  all  the  powers  and  authority  given  him  as 
such  receiver  by  law. 

The  averments  of  the  bill  as  to  what  has  been  done 
and  offered  to  be  done  by  the  construction  corporation 
and  the  complainant  as  receiver  thereof  in  performance 
and  discharge  of  the  contract  with  the  Florence  com- 
pany, and  as  to  the  latter' s  attitude  in  respect  of  the  mat- 
ter of  performance,  are  contained  in  the  third  paragraph 
thereof,  which  is  as  follows  :  "That  said  Southern  Dis- 
trict Telegraph  &  Electric  Co.,  immediately  undertook 
and  proceeded  to  perform  said  work  and  erect  said 
plant,  that  it  had  substantially  completed  said  work  and 
erected  said  plant,  when  the  same  was  turned  over  to  and 
accepted  by  respondents,  who  are  now  operating  the  same 
in  lighting  the  city  of  Florence.  That  after  substantially 
completing  the  work,  as  aforesaid,  owing  to  the  strin- 
gency of  the  money  market  and  its  inability  to  collect  its 
debts,  said  Southern  District  Telegraph  &  Electric  Com- 
pany    went  into  the  hands  of  a  receiver.      That  your 
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orator,  the  said  receiver,  at  once  notified  said  Florence 
Gas,  Electric  Light  &  Power  Company  that  he  would  go 
on ,  as  he  was  authorized  and  empowered  by  the  chan- 
cery court,  and  complete  said  contract.  That  your  ora- 
tor sent  necessary  workmen  to  Florence  to  complete  all 
of  said  work ,  and  had  material  shipped  there  to  com- 
plete the  same ,  but  defendant  refused  to  allow  said  work 
to  be  proceeded  with ,  claiming  that  they  had  a  right  to 
rescind  said  contract.' '  The  bill  further  avers  the  filing 
of  verified  statements  of  the  claim  and  debt  of  the  con- 
struction company  against  the  Florence  company  for 
work  and  labor  done  and  materials  furnished  by  the  for- 
mer under  the  contract  in  the  office  of  the  judge  of  pro- 
bate of  Lauderdale  county,  with  a  view  to  fastening  me- 
chanic's and  material-man's  lien  on  certain  describ- 
ed property  of  the  latter  company  and  upon  the  im- 
provements thereon,  &c.  Copies  of  these  statements  are 
exhibited  to  the  bill,  and  assignments  of  demurrer,  num- 
bered 16  and  17,  which  went  to  their  sufficiency  under 
the  statute,  were  sustained.  No  appeal  is  taken  by  com- 
plainant, and  this  ruling  of  the  chancellor  is  not  presen- 
ted for  review,  nor  does  this  record  present  any  ques- 
tion as  to  wThether  the  statements  can  be  amended  in  the 
particular  of  their  adjudged  insufficiency,  and  wre  are 
neither  called  upon  nor  authorized  to  decide  whether 
they  are  so  amendable  or  not. 

What  we  have  quoted  from  the  bill  is  all  shTown  by  it 
as  to  the  performance  of  the  contract  on  the  part  or  in 
behalf  of  the  construction  company,  or  as  to  the  time 
within  which  what  was  done  at  all  by  said  company,  in 
work  and  labor  or  in  supplying  materials,  &c,  was  per- 
formed. It  does  not  appear  from  the  bill  whether  the 
debts  which  the  Florence  company  owed  at  the  time  of 
contract  made,  and  which  thereby  the  construction  com- 
pany undertook  to  pay,  namely,  $2,200  to  the  Westing- 
house  Co.,  and  $2,000  to  other  creditors,  have  been  paid 
or  not  by  the  construction  company,  or  otherwise. 

The  leading  prayer  of  the  bill  is  for  the  enforcement 
of  the  debt  claimed  to  be  due  the  construction  company, 
about  $24,000,  as  a  mechanic's  and  material-man's  lien 
against  the  Florence  company  and  on  certain  property 
of  that  company.  There  is  also  an  alternative  prayer 
for  specific  performance  of  the  contract  through  a  de- 
cree   compelling    the    defendant     corporation   to   issue 
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to  complainant  as  receiver  &c,  the  bonds  stipula- 
ted for  in  the  contract.  All  demurrers  to  the  bill,  ex- 
cept the  two  referred  to  above,  were  overruled,  and  from 
the  decree  in  that  behalf  this  appeal  is  prosecuted  by  the 
respondent  company. 

1 .  We  may  as  well  say  here  as  elsewhere  that  there  is 
no  merit  in  the  contention  that  the  bill  was  rendered 
multifarious  by  the  addition  of  the  prayer  for  alternative 
relief.  The  averments  of  the  bill  are  not  duplex.  All  of 
them  would  have  been  proper,  in  respect,  at  least,  to  the 
rule  against  multifariousness,  had  there  been  only  one, 
and  either  one,  of  the  special  prayers  we  have  stated ; 
and  multifariousness  can  not  be  predicated  solely  upon 
the  variant  prayers  with  which  a  bill  may  conclude . — 
Lyons  v.  McCurdy,  90  Ala.  497,  8  So.  Rep.  52. 

2.  The  dissolution  of  the  Southern  District  Telegraph 
&  Electric  corporation  and  the  final  appointment  of 
complainant  as  receiver  thereof  must  be  referred  to  sec- 
tions 1683  etscq.  of  the  Code.  The  section  named  pro- 
vides for  the  filing  in  the  chancery  court  of  a  petition  by 
a  majority  of  the  stockholders,  owning  three-fourths  of 
the  stock,  setting  forth  the  names  and  residences  of  all 
the  stockholders,  &c,  as  nearly  as  practicable  all  the 
property  of  the  corporation,  and  that  it  is  the  wish  of 
the  petitioners  to  dissolve  the  corporation.  If  no  other 
relief  than  dissolution  is  sought,  and  only  this  statutory 
petition  Is  filed,  the  court  is  without  jurisdiction  to 
grant,  by  interlocutory  or  final  decree  or  order,  any  re- 
lief beyond  or  other  than  that  prescribed  by  the  statute  ; 
that  is,  it  could  only  decree  dissolution,  and  upon  the 
passing  of  that  decree  appoint  a  receiver  under  and  with 
the  powers  prescribed  in  section  1686  of  the  Code.  But 
it  may  be  that  there  is  necessity  for  other  relief  than 
this  ;  it  may  be  that  pending  the  proceeding  for  dissolu- 
tion it  is  necessary,  on  account  of  the  misfeas- 
ance or  malfeasance  of  the  directors  and  offi- 
cers of  the  corporation,  for  the  power  of  the 
the  court  to  be  exercised  to  the  preservation  of  corporate 
property  and  rights  by  such  interlocutory  orders  or  pro- 
cess as  will  meet  the  necessity  and  conserve  the  end  in 
view.  In  such  case,  should  the  stockholders  be  forced 
to  file  a  bill  for  the  temporary  relief  to  which 
they  are  entitled,  and  at  the  same  time  in- 
stitute   in     the  same   court       a   separate      proceeding 
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for  the  final  relief  of  dissolution  to  which  the  inter- 
locutory relief  is  merely  an  incident?  We  think  not. 
To  the  contrary,  we  can  conceive  of  no  reason  why  the 
statutory  petition  may  not  be  incorporated  with  a  bill  al- 
leging the  facts  authorizing  dissolution  and  the  facts 
which  show  a  necessity  for  the  intervention  of  the  court 
pending  the  proceeding  for  dissolution,  to  the  end  that 
the  property  of  the  corporation  may  be  saved  pendente 
lite  for  administration  by  the  receiver  to  be  appoint- 
ed on  final  decree  under  ihe  statute.  Good  pleading  in- 
deed— the  rule  against  multiplicity  of  suits — would  seem 
to  absolutely  require  that  these  purposes,  the  dissolution 
of  the  corporation  and  appointment  of  a  receiver  under 
the  statute,  and  the  preservation  of  the  property  ad  in- 
terim for  its  final  disposition  by  the  receiver,  should  be 
sought  and  accomplished  in  one  and  the  same  bill.  The 
present  bill  contains  averments  which  show  that  the  bill 
filed  by  the  stockholders  was  of  this  character  ;  that  bill , 
it  is  alleged,  contained  averments  of  special  grounds  for 
the  appointment  of  a  receiver  of  the  corporation  pending 
the  proceeding  under  the  same  bill  for  a  dissolution  there- 
of. Upon  such  a  bill  the  chancery  court  had  jurisdic- 
tion, aside  from  statutory  provisions,  of  the  matter  of 
appointing  a  receiver  pending  final  action  on  the  prayer 
for  dissolution  and  consequent  appointment  of  a  receiv- 
er under  the  statute. — Meyer,  Trustee  &c.  v.  Johnston  & 
Stewart,  Trustees,  53  Ala.  237.  And  if  the  appointment  was 
merely  irregular  and  erroneous — it  could  not  have  been 
void  in  this  state  of  case — its  validity  can  not  de  ques- 
tioned by  the  present  respondent  in  this  purely  collateral 
proceeding. — Comer  v.  Bray,  83  Ala.  217,  3  So.  Rep. 554. 
The  assignment  of  demurrer  which  sought  to  impeach 
the  original  appointment  of  complainant  to  be  receiver 
of  the  Southern  District  Telegraph  &  Electric  Company 
were  properly  overruled.  As  to  the  entire  regularity  of 
the  second  appointment — that  made  upon  final  decree  of 
dissolution — the  averments  of  the  present  bill  leave  room 
for  doubt. 

3.  The  first  appointment,  that  made  "on  special 
grounds' '  upon  the  filing  of  the  bill  for  ad  interim  relief 
and  dissolution,  was  referable  to  the  general  jurisdic- 
tion of  courts  of  chancery  to  appoint  receivers  pendente 
lite;  and  in  the  exercise  of  this  jurisdiction  it  was  clearly 
within  the  competency  of  the  court  not  only  to  empower 

Vol.  101. 


Digitized  by 


Google 


1892-93.]  OF  ALABAMA.  29 

[Florence  Gas,  Electric  Light  and  Power  Co.  v.  Hanby,  Receiver,  Ac] 

the  receiver  to  execute  and  perform  existing  contracts  of 
the  corporation,  but  even  to  enter  into  and  carry  out  new 
contracts  in  behalf  of  the  company. — Beach  on  Receivers, 
§284 ;  20  Am.  &  Eng.  Encyc.  of  Law,  p.  154. 

4.  A  somewhat  more  difficult  question  arises  as  to  the 
power  of  a  receiver  appointed  under  section  1686  of  the 
Code — the  power  of  this  receiver  under  his  final  appoint- 
ment on  decree  of  dissolution — to  carry  out  and  perform 
existing  contracts  of  the  corporation.  By  that  section 
the  powers  which  may  be  invested  in  a  receiver  are  to 
take  possession  and  control  of  all  the  property  and  assets 
of  the  corporation,  to  collect  by  suit  or  otherwise  all  the 
debts  due  thereto,  sell  its  property  and  make  conveyances 
thereof,  and  to  proceed  without  suit  to  sell  any  or  all  of 
the  debts  and  assets  of  the  corporation  at  public  sale  for 
cash,  or  on  such  terms  as  in  his  judgment  the  interest  of 
the  parties  may  require.  These  statutory  provisions 
mark  the  limits  of  the  court's  competency  to  confer 
powers  on  the  receiver  of  a  dissolved  corporation.  But 
these  powers  when  conferred  by  the  decree  involve  and 
carry  with  them  such  power  as  may  be  implied  from  the 
general  object  and  spirit  of  the  statute,  or  as  are  inci- 
dental to  the  authority  expressly  given. — Beach  on  Re- 
ceivers, §  434;  Runyon  v.  Bank  ,3  Green  Chancery  (N. 
J.)  480  ;  Emblee  v.  Shideler,  36  Ind.  423.  In  the  case  at 
bar  the  receiver  asserts  the  power  and  authority  to  per- 
form and  discharge  the  obligations  resting  on  the  corpor- 
ation by  the  terms  of  a  contract  of  force  at  the  time  its 
corporate  entity  was  destroyed  by  the  decree  of  dissolu- 
tion. That  power  is. not  expressly  given  in  the  statute, 
nor  is  the  court  thereby  expressly  authorized  to  confer  it 
on  the  receiver.  Can  it  be  implied  from  the  general  ob- 
ject and  spirit  of  the  statute,  or  as  an  incident  to  the 
powers  which  are  expressly  conferred  or  allowed  to  be 
conferred  on  the  receiver?  We  need  not  respond  to  this 
inquiry  in  the  precise  form  in  which  it  is  put.  The  facts 
of  the  present  case  do  not  require  it.  These  are,  as  has 
been  indicated,  that  the  construction  company  had  en- 
tered into  a  contract  to  erect  a  plant  for  the  Florence 
company  for  $26,000,  and  had  substantially,  in  the  sense 
of  nearly,  completed  the  erection  thereof  when  the  disso- 
lution was  had,  but  no  part  of  the  agreed  price  therefor 
had  been  paid.  Upon  dissolution  it  was  necessary  to  the 
collection  of  this  claim  against  the  Florence  company 
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that  the  contract  to  erect  and  construct  the  plant  should 
be  fully  executed  and  the  plant  completed,  or  to  show 
that  an  offer  so  to  do  had  been  made  in  good  faith  and 
declined.  Very  clearly  in  equity  and  good  conscience, 
especially  when  reference  is  had  to  the  fact  that  the  Flor- 
ence company  had  accepted  the  plant  so  far  as  erected 
and  it  was  being  made  to  subserve  the  purposes  of  its 
erection,  here  was  a  debt  in  some  amount  owing  to  the 
dissolved  corporation.  This  debt  the  receiver  was  em- 
powered to  collect  by  suit  or  otherwise.  The  perform- 
ance or  offer  to  perform  in  full  the  contract  which  had 
already  been  nearly  completed  was  a  condition  precedent 
to  a  demand  for  the  payment  of  this  debt  in  full.  With- 
out it  the  debt  could  not  be  collected.  Without  it  the 
receiver  could  not  execute  the  power  which  the  law  and 
the  decree  expressly  gave  him,  and  discharge  the  duty 
resting  on  him.  The  performance  of  the  unexecuted 
part  of  the  contract,  or  a  readiness  and  offer  to  perform, 
was  clearly  within  the  object  and  spirit  of  the  statute 
and  incidental  to  the  power  which  is  thereby  expressly 
vested  in  the  receiver.  While  not  deciding  that  a  re- 
ceiver under  this  statute  has  authority  to  perform  all 
existing  contracts  of  the  corporation,  we  hold  that  the 
complainant  was  empowered  to  complete  the  execution 
of  the  contract  with  the  Florence  company,  such  execu- 
tion being  necessary  to  the  discharge  of  the  duties  and 
powers  which  were  expressly  imposed  and  conferred  on 
him,  and  that  his  offer  so  to  do  and  the  declination 
thereof  must  be  accorded  the  same  effect  in  this  case  as 
had  there  been  no  dissolution  and  the  offer  had  been 
made  by  the  construction  corporation  itself. — Wait  on 
Insolvent  Corporations,  §  214  ;  Pond  v.  Cook,  45  Conn. 
130. 

5.  The  stipulation  in  the  contract  for  the  completion 
of  the  work  contracted  for  "as  soon  as  possible"  is  to  be 
construed  to  require  the  erection  and  construction  of  the 
plant  complete  within  a  reasonable  time,  or  within  such 
time  as  was  reasonably  necessary,  under  the  circum- 
stances, to  do  what  the  contract  required  to  be  done. — 1 
Am.  &  Eng.  Encyc.  of  Law,  p.  777,  note  1,  and  author- 
ities there  cited. 

As  we  have  seen,  the  bill  avers  that  the  construction 
company,  immediately  on  the  making  of  the  contract,  un- 
dertook and  proceeded  to  perform  the  work  and  to  erect 
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the  plant  contracted  for,  that  it  had  substantially  com- 
pleted said  work  and  erected  said  plant,  when  the  same 
was  turned  over  to  and  accepted  by  the  Florence  com- 
pany, and  that  said  company  at  the  time  of  filing  the 
bill  was  operating  the  same  in  lighting  the  city  of  Flor- 
ence, thus  subserving  the  purposes  of  its  erection.  The 
bill  further  shows,  however,  that  the  plant  was  not  en- 
tirely completed  according  to  the  specifications  of  the 
contract,  but  that  complainant  was  ready  and  willing 
and  had  offered  to  complete  it  It  can  not  be  affirmed,  on 
this  state  of  averment,  that  the  bill  shows  that  there  was 
any  violation  of  the  compact  in  respect  of  the  time  in  which 
the  work  that  was  done  was  in  fact  performed ;  and  even 
if  there  had  been  unreasonable  delay  on  the  part  of  the 
construction  company  in  that  regard  the  fault  was  con- 
doned, and  any  right  the  Florence  companv  might  other- 
wise have  had  to  rescind  the  contract  was  waived  and 
lost  by  its  acceptance  of  the  work  done,  aiwl  of  the  plant 
in  its  then  approximate  completed  condition,  and  devot- 
ing the  same  to  the  objects  of  its  erection.  This,  we 
think,  gave  the  construction  company  a  claim  for  the 
value  of  work  and  labor  done  and  materials  supplied 
prior  to  and  up  to  the  time  of  the  acceptance,  and  what- 
ever damage  the  Florence  company  sustained  from  a.sub- 
sequent  unreasonable  delay  on  the  part  of  the  construction 
company  or  this  complainant  to  fully  perform  the  then 
unexecuted  parts  of  the  constract  is,  at  most,  matter  for 
recoupment.  And  this  conclusion  is  aided,  in  this  in- 
stance, by  reference  to  that  provision  of  the  contract, 
which  clearly  contemplates  that  payments  were  to  be 
made  to  the  construction  company  from  time  to  time  as 
the  work   progressed. 

6.  It  is  to  be  conceded,  that  the  bill  contains  no  aver- 
ment that  the  debts  due  from  the  Florence  company  to 
third  parties,  which  were  to  be  paid  by  the  construction 
company,  had  been  paid,  and  no  averment  of  an  offer,  or 
even  a  readiness  or  willingness,  to  pay  the  same.  It 
may  be  be  taken,  therefore,  as  showing  a  violation  of 
the  contract  in  this  respect  by  the  construction  company. 
What  is  the  effect  of  this  infraction  upon  the  relief  sought? 
It  is,  in  our  opinion,  fatal  to  the  prayer  for  specific  per- 
formance. The  bonds  which  the  contract  stipulates  for, 
and  which  the  prayer  for  specific  performance  would  in- 
volve the  issuance  of,  were  to  be  secured  by  a  mortgage 
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or  deed  of  trust  on  the  property  of  the  Florence  company, 
which  property  was  to  be  free  from  all  incumbrances. 
The  debt  due  the  Westinghouse  company  was  secured  by 
a  mortgage  on  this  property  or  a  part  of  it.  Until  this 
debt  was  paid  and  this  mortgage  "thereby  lifted' ',  the 
Florence  company  could  not,  even  had  it  desired  so  to  do, 
have  issued  the  bonds  stipulated  for,  because  the  property 
which  was  to  be  pledged  to  secve  them  was  incumbered, 
and  this  incumbrance  was  the  result  of  the  fault  and 
failure  of  the  construcion  company  to  pay  off  the  West- 
inghouse mortgage  as  it  had  agreed  to  do.  The  prayer 
for  specific  performance,  therefore,  in  effect  invokes  the 
jurisdiction  of  chancery  to  compel  the  defendant  to  do 
an  act  which  the  failure  of  the  construction  company 
to  perform  its  contract  has  left  impossible  of  performance . 
There  can  be  no  equity  in  such  a  demand. 

7.  This  consideration,  however,  has  no  application 
in  respect  of  ttie  prayer  of  the  bill  looking  to  the  enforce- 
ment of  complainant's  claim  for  work  done  and  materials 
furnished,  &c,  as  alien  on  the  property  of  the  defendant 

"corporation.  The  part  performance,  averred  in  the 
bill,  and  defendant's  acceptance  thereof  suffice  to  entitle 
complainant  to  recover  for  the  work  and  labor  done 
and  materials  furnished,  even  if  it  be  conceded  that  the 
contract  was  not  originally  severable,  and  that  but  for 
such  acceptance  complainant  could  have  recovered  noth- 
ing except  upon  full  performance  of  the  entire  contract, 
or  a  part  performance  with  a  readiness  and  offer  to  per- 
form in  full,  seasonably  made  and  declined  by  the  de- 
fendant. This  upon  the  principle  that,  "if  one  party, 
without  the  fault  of  the  other,  fails  to  perform  his  side  of 
the  contract  in  such  manner  as  to  enable  him  to  sue  upon 
it,  still  if  the  other  party  has  derived  a  benefit  from  the 
part  performance,  it  would  be  unjust  to  allow  him  to  re- 
tain that  without  paying  anything.  The  law,  therefore, 
generally  implies  a  promise  to  pav  what  it  is  reasonably 
worth."— 3  Amer.  &  Eng.  Encyc".  of  Law,  pp.  920-922  ; 
Hayward  v.  Leonard,  7  Pick.  (Mass.)  181 ;  Kirkland  v. 
Oate8,  25  Ala.  465 ;  Merriweather  v.  Taylor,  15  Ala.  735 ; 
Bell  v.  Teague,  85  Ala.  211,  3  So.  Rep.  861. 

8.  On  this  theory,  that  partial  performance  by  the 
construction  company  and  the  acceptance  of  the  plant  so 
partially  completed  and  the  use  thereof  by  the  Flor- 
ence company  raises  up  an  implied  contract  on  the  part 
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of  the  latter  to  pay  for  the  work  done  and  the  materials 
furnished,  the  complainant  is  entitled  to  a  money  recov- 
ery, even  if  it  be  assumed  that  the  original  contract  pro- 
vided for  payment  in  bonds  only,  against  the  defendant ; 
and  as  an  incident  of  the  transaction,  involving  the  facts 
alleged  in  the  bill,  an  inchoate  lien  attached  to  such  of 
defendant's  property  as  comes  within  statutory  terms  in 
favor  of  the  complainant,  which,  if  perfected  as  provided 
bylaw,  may  be  enforced  by  bill  in  chancery. — Code,  §' 
3040. 

9.  If  it  were  necessary  to  go  into  the  question  at  all 
on  this  appeal,  we  should  be  inclined  to  hold  that  the 
primary  obligation  of  the  defendant  under  the  express 
contract  was  to  pay  the  construction  company  $26,000  in 
money,  that  the  bonds  were  in  the  first  instance  to  be 
issued  to  the  latter  company  only  as  collateral  security 
for  the  payment  of  this  money,  or  as  a  means  of  raising 
the  money  for  application  to  the  debt,  that  whether  they 
should  ever  be  taken  in  payment  depended  upon  an  elec- 
tion on  the  part  of  the  construction  company  so  to  do, 
and  that  so  far  from  such  election  having  been  made,  the 
present  bill  and  its  leading  purpose  to  enforce  a  money 
claim  by  subjecting  property  to  its  satisfaction  may  bo 
considered  an  efficacious  and  binding  election,  condi- 
tioned only  on  complainants  right  to  make  it — a  right 
which,  as  has  been  indicated ,  we  should  hold  he  had — 
on  the  part  or  in  behalf  of  the  construction  company  not 
to  accept  the  bonds  in  payment  at  all . 

10.  The  contract  involved  here  was  entered  into,  the 
work  and  materials  for  which  a  lien  is  sought  to  be  en- 
forced were  done  and  supplied,  the  lien  therefor  attached 
and  was  perfected ,  if  perfected  at  all ,  and  the  present 
bill  to  enforce  the  lien  was  filed  prior  to  the  act  of  Feb- 
ruary 12, 1891,  providing  for  mechanics' and  material- 
men's liens  and  repealing  certain  sections  of  the  Code  of 
1886.  Acts  1890-91,  p.  578.  The  right  now  asserted 
is  not  affected  by  that  act.  If  it  existed  at  all,  it  was 
then  a  vested  right,  which  a  repeal  of  the  statute  could 

»  not  destroy  or  impair,  and  which  it  would  not  be  held  to 
impair,  if  that  were  within  legislative  competency,  in 
the  absence  of  an  indication  of  a  legislative  purpose  to 
give  it  retrospective  operation  ;  and  it  is  now  to  be  worked 
out  and  effectuated  under  the  laws  of  force  when  the 
suit  was  commenced. 
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11.  It  is  to  be  assumed,  in  the  absence  of  any  aver- 
ment to  the  contrary,  that  the  construction  company 
was  authorized  by  its  charter  to  enter  into  and  perform 
the  contract   involved  in  this  case. 

What  we  have  said  will  suffice  to  indicate  the  grounds 
of  our  conclusion,  that  the  decree  overruling  the  several 
demurrers  to  the  bill  insisted  on  in  argument  is  free 
from  error. 

Affirmed. 


10L      34 
132    461 | 


Louisville  &  Nash  vile  Railroad  Co. 
v.  Hurt. 

Action  by  Employ*  of  a  Railroad  to  Recover    Damages  for 
Personal  Injuries. 

1.  Impeachment  of  party'*  own  witness;  right  to  refresh  his  memory. — 
A  party  can  not  impeach  his  own  witness  by  showing  that  he  is  un- 
worthy of  belief,  or  by  proving  that  he  has  made  contradictory  state- 
ments, but  lie  may  refresh  his  memory  in  a  proper  way ;  and  it  is  not 
error  for  the  court  to  permit  the  plaintiff  to  ask  his  witness,  for  the 
purpose  oT  refreshing  his  memory,  if  he  did  not  testify  differently  on 
a  former  trial. 

2.  American  mortality  tables  as  evidence. — In  an  action  against,  a 
railroad  company  by  an  employ^,  to  recover  damages  for  personal  in- 
juries, the  American  tables  of  mortality  are  admissible  to  show  plain- 
tiff's expectancy  of  life.  4 

3.  Charge  as  to  duties  of  engineer. — In  an  action  against  a  railroad 
company  by  an  employe"  to  recover  damages  for  personal  injuries,  it 
was  shown  that  the  plaintiff  was  the  engineer  on  a  switch  engine ;  that 
under  the  orders  of  the  assistant  yard  master,  who  was  his  superior, 
he  was  moving  a  train  from  the  main  track  ;  that  by  reason  of  the 
switch  being  left  open  by  a  brakeman  on  another  train  of  the  defen- 
dant, plaintiff's  engine  left  the  main  track,  and  collided  with  an- 
other train  on  a  side  track.  The  plaintiff  testified  that  before  reach- 
ing the  switch  he  saw  the  safety  signal,  that  he  was  running  between 
five  and  six  miles  an  hour;  that  when  he  noticed  that  the  switch  was 
open,  and  a  collision  with  the  train  standing  on  the  side  track  was 
inevitable,  by  reason  of  the  switch  being  improperly  turned,  he  re- 
versed his  engine,  sanded  the  track,  and  did  all  he  could  to  avert  the 
collision.  The  brakeman,  who  left  the  switch  open,  testified  on  be- 
half of  the  defendant  that  when  he   first  saw  the  plaintiff's  engine, 
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after  placing  the  switch,  it  was  only  a  car  length  therefrom,  that  he' 
at  once  signalled  the  plaintiff,  and  started  to  throw  the  switch,  but 
did  not  have  time  to  do  so,  the  plaintiff's  engine  being  run  at  between 
sixteen  and  seventeen  miles  an  hour.  Held,  that  a  charge,  that  "if 
the  plaintiff  kept  the  best  lookout  for  switches  and  obstructions  on 
the  track  he  could,  consistent  with  his  other  duties  to  watch  the  sig- 
nals and  manage  the  engine,  if  such  other  duties  were  of  equal  im- 
portance, this  would  not  be  negligence,"  though  incomplete,  is  easi- 
ly understood,  when  considered  in  connection  with  the  evidence,  is 
not  calculated  to  mislead,  and  the  giving  of  it  is  not  error. 

4.  Charge  as  to  plaintiff1*  negligence. — A  charge  which  instructs  the 
jury  that,  although  the  plaintiff  was  guilty  of  negligence,  "if  the 
jury  believe  from  the  evidence  that  this  negligence  did  not  contrib- 
ute to  plaintiff's  injury,"  it  wrill  not  prevent  his  recovery,  asserts  a 
correct  proposition,  and  is  properly  given. 

5.  Charge  a*  to  evidence  of  brake  man  not  netting  switch. — A  charge, 
that  if  the  brakeman  of  defendant  who  left  the  switch  open,  by  rea- 
son of  which  the  collision  occurred  resulting  in  the  plaintiff's  injury, 
"knew  of  plaintiff's  peril  in  time  to  have  prevented  the  plaintiff's  in- 
jury, and  could  have  prevented  it  by  using  all  the  means  at  his  com- 
mand, but  negligently  failed  to  apply  the  means,  and  if  the  injury 
resulted  to  plaintiff  by  reason  of  such  failure,  this  would  amount  to 
reckless  or  wanton  conduct,  and  would  entitle  the  plaintiff  to  recover, 
whether  the  plaintiff  was  negligent  or  not,  provided  plaintiff  did  all  he 
could  to  prevent  the  injury  and  to  save  himself  from  harm,  after  he 
became  aware  of  his  peril,"  asserts  a  correct  proposition  of  law,  and 
is  properly  given. 

6.  Inconsistency  in  charges  given  by  the  court. — If,  at  the  .request  of 
one  of  the  parties  to  a  suit,  the  court  gives  a  charge  which  is  incon- 
sistent with  the  general  oral  charge  to  the  jury,  and  which  is  errone- 
ous, the  party  in  whose  favor  the  charge  is  given  can  not  take  advan- 
tage of  the  error  to  the  prejudice  of  the  other  party  to  the  suit. 

7.  General  exception  to  the  oral  charge  of  the  court. — A  general  excep- 
tion to  the  whole  of  the  court's  oral  charge  to  the  jury  is  not  well 
taken,  if  any  portion  of  the  oral  charge,  so  excepted  to,  announces  cor- 
rect propositions  6f  law. 

8.  Evidence  of*  reckless,  wanton  or  willful  negligence  can  he  introduced 
in  a  complaint  which  avers  simple  negligence. — Evidence  of  reckless, 
wanton  or  willful  negligence  can  be  introduced  on  the  trial  of  a  cause 
in  which  the  complaint  avers  only  simple  negligence ;  and  whether  the 
evidence  thus  introduced  was  sufficient  to  authorize  the  plaintiff  to  re- 
cover, notwithstanding  he  may  have  been  guilty  of  contributory  neg- 
ligence, is  a  question  for  the  jury. 

9  Averment  of  wanton  or  willful  negligence  not  sustained  by  proof  of 
simple  negligence. — An  averment  in  the  count  of  a  complaint,  that  the 
.injury  complained  of  was  caused  by  the  wanton,  reckless  or  willful 
negligence  of  the  defendant,  is  not  sustained  by  evidence  of  simple 
negligence  ;  to  authorize  a  recovery  under  such  a  count,  it  is  necessary 
to  prove  the  negligence  as  averred. 
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10.  Contributory  negligence  no  defense  for  willful  negligence. — A  plea 
averring  that  the  plaintiff  was  guilty  of  negligence  which  proximately 
contributed  to  his  injury  complained  of,  presents  no  defense  to  a 
count  which  alleges  that  the  injuries  were  inflicted  by  th*  wanton, 
reckless  or  willful  misconduct  or  negligence  of  the  defendant. 

11.  Contradictory  statements  by  party  to  suit. — Admissions,  which  are 
relevant  and  material  to  the  issue,  made  by  a  party  to  the  suit  are 
always  admissible  against  him  ;  and  when  the  party  testifies  on  a  sub- 
sequent trial  differently  from  what  lie  did  on  a  former  trial,  it  is  com- 
petent for  the  adverse  party  to  give  in  evidence  his  statement  on  the 
former  trial,  and  it  is  the  duty  of  the  jury  to  consider  both  statements 
in  connection  with  the  explanation,  if  any  is  made,  in  the  light  of  all 
the  evidence,  to  determine  which  is  true. 

12.  Charge  on  a  portion  of  the  evidence. — A  charge  which  singles  out 
any  particular  part  of  the  evidence  and  bases  a  conclusion  of  law  upon 
it,  gives  undue  prominence  to  this  portion  of  the  evidence,  is  calcu- 
lated to  mislead  the  jury,  and  is  properly  refused, 

13.  ('barges  ignttring  any  tendency  of  the  cridcn.ee  properly  refitted. — If 
in  an  action  to  recover  damages  for  personal  injuries,  there  is  evidence 
which  tends  to  show  that  plaintiff  failed  to  exercise  proper  preventive 
effort,  after  his  peril  was  discovered,  a  charge  which  ignores  this 
tendency  of  the  evidence  is  properly   refused. 

14.  Refusal  of  charge h  which  are  mere  repetitittn  of  former  charges. — A 
court  commits  no  error  in  refusing  charges  requested  by  parties  to  a 
suit,  which  are  mere  repetitions  of  charges  already  given  by  the  court : 
and  a  mere  variation  in  the  use  of  words,  which  in  no  way  change  the 
meaning  or  assert  different  principles  from  those  already  given,  do 
not  compe^  the  giving  of  such  charges. 

15.  Impeachment  of  witness  by  contradictory  statements. — When  it  is 
shown  that  a  witness  on  his  examination  makes  statements  different 
from  those  made  on  a  previous  examination,  these  statements  only 
tend  to  impeach,  and  when  a  witness  makes  an  explanation  of  the  dif- 
ferent statements,  the  jury  are  not  authorized  to  capriciously  reject 
such  explanation. 

16.  Same. — Charges  which  instruct  the  jury  that  a  contradiction  of 
a  witness  by  himself  constitutes  an  impeachment,  and  which  ignores 
an  explanation  by  the  witness  of  such  contradition,  tend  to  mislead 
the  jury  and  are  properly  refused. 

17.  Argument  of  counsel  to  jury. — Great  latitude  must  be  allowed  to 
counsel  in  addressing  the  jury,  but  his  argument  should  be  confined 
to  the  evidence  before  them,  and  the  legitimate  inferences  to  be  drawn 
from  that  evidence ;  and  when  counsel  transcends  this  limit,  the  court 
should  interfere,  on  proper  objection  made,  and  the  failure  to  do  so  is 
a  reversible  error. 

18.  Same;  general  objection  thereto. — A  general  objection  to  state- 
ments made  by  counsel  in  his  argument,  some  parts  of  which  were 
authorized  by  the  evidence,  is  properly  overruled  ;  the  court  not  being 
bound  to  separate  the  legal  from  the  illegal. 
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Appeal  from    City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

This  was  an  action  on  the  case  brought  by  the  appellee 
against  the  appellant ;  and  sought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  suffered  by  the 
plaintiff  through  the  negligence  of  the  defendant  or  its 
employes,  while  the  plaintiff  was  in  the  employ  of  the 
defendant  as  an  engineer. 

The  complaint  originally  contained  but  one  count ;  but 
two  others  were  added  by  way  of  amendment.  The 
second  count  was  afterwards  withdrawn.  The  negligence 
charged  in  each  of  the  remaining  counts  was,  that  of  a 
person  in  charge  of  a  switch  in  opening  the  same  and 
failing  to  clofee  it,  so  that  the  engine  upon  which  the 
plaintiff  was  the  engineer  ran  through  the  switch  and 
collided  with  a  train  standing  on  another  track.  The 
last  count,  which  is  numbered  three,  also  avers  that  the 
employe  of  the  defendant,  who  was  in  charge  of  said 
switch,  after  knowledge  of  the  plaintiff's  danger,  failed 
to  exercise  proper  diligence  to  avert  it.  The  defendant 
filed  four  pleas,  pleading  the  general  issue  and  contribu- 
tory negligence ;  and  the  plaintiff  took  issue  on  each  of 
the  four  pleas.  The  facts  upon  which  the  case  was  tried, 
as  shown  by  the  bill  of  exceptions  are  as  follows  : 

On  July  28,  1890,  the  plaintiff  was  in  .the  employ  of 
the  defendant  as  an  engineer  on  a  switch  engine,  and 
was  in  the  yard  of  the  defendant  at  Birmingham,  Ala- 
bama, his  duty  being  to  make  up  trains  and  distribute 
cars.  The  freight  train  numbered  110  had  come  in 
ahead  of  freight  train  No.  74,  and  was  standing  on  the 
main  line  of  the  defendant,  the  engine  having  gone  to 
the  round  house.  It  was  the  plaintiff's  duty  to  clear  the 
main  line  of  train  110  before  freight  train  74  came  in  ;  so 
that  No.  74  could  occupy  the  mainline.  No.  74,  how- 
ever, came  in  before  110  was  switched  off  the  main  line. 
The  assistant  yard-master  of  the  defendant,  who  was  the 
plaintiff's  superior,  gave  the  signal  to  plaintiff,  to  signal 
the  incoming  train  to  stop  at  the  switch  at  Valley  Creek 
crossing,  which  was  done,  and  train  No.  74  stopped 
there.  The  plaintiff  then  went  on  the  main  line  with 
the  switch  engine,  and  coupled  on  to  the  cars  which  com- 
prised train  1 10  for  the  purpose  of  taking  them  off  the 
main  line  ;  and  then  backed  down  the  main  line.  As  the 
plaintiff  was  backing  his  train,  and  when  he  had  reached 
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a  point  on  the  main  line  between  the  A.  G.  S.  crossing 
and  the  Valley  Creek  switch,  he  was  signalled  by  the 
assistant  yard-master  to  go  on  down  the  main  line  instead 
of  going  on  the  side  track  as  had  been  his  custom.  One 
Hickerson,  who  was  a  brakeman  on  train  74,  and  whose 
duty  it  was  to  throw  the  switch,  as  soon  as  his  train  had 
stopped,  ran  to  the  switch  and  threw  it  so  as  to  connect 
with  the  north  main  line  instead  of  the  south.  This  was 
done  but  a  few  minutes  before  the  plaintiff  passed  with 
his  train  intending  to  go  down  the  south  main  line  as 
directed  by  the  assistant  yard-master,  but  on  account  of 
the  switch  being  thrown  by  the  switchman  Hickerson, 
instead  of  going  down  the  main  line  as  was  directed  and 
intended,  his  train  was  diverted  to  the  side  track  on 
which  freight  train  74  was  standing,  and  the  two  trains 
collided.  Just  before  the  collision,  and  when  the  plain- 
tiff saw  that  it  was  inevitable,  he  reversed  his  engine, 
sanded  the  track,  and  did  all  that  he  could  do  to  stop  his 
train,  and  then  leaped  from  the  engine.  He  fell,  his 
back  striking  against  the  switch  stand,  and  he  received 
the  injuries  for  which  he  now  brings  this  action. 

The  plaintiff  testified  that  when  he  got  to  the  A.  G.  S. 
crossing  he  looked  at  the  Valley  Creek  switch  and  it 
showed  "white,"  which  was  an  indication  that  he  could 
proceed  with  safety  along  the  main  line  past  that  switch. 
The  plaintiff  admitted  that  on  the  former  trial  he  had 
testified  that  he  did  not  look  at  the  Valley  Creek  switch 
after  leaving  14th  Street,  and  accounted* for  the  conflict 
of  the  two  statements  by  stating  that  "he  was  weak  and 
nervous  on  the  former  trial."  He  also  stated  that  before 
reaching  the  A.  G.  S.  crossing  he  told  his  fireman  to  look  . 
back,  and  his  fireman  told  him  all  right,  to  "back  up," 
and  that  it  was  after  this  that  the  assistant  yard-master 
gave  the  signal  to  go  on  down  the  south  main  line  so  as 
to  clear  the  switch  at  V alley  Creek.  At  the  time  the 
train  went  through  Valley  Creek  switch,  which  resulted 
in  the  injury  complained  of,  the  plaintiff  testified  that 
the  train  was  running  between  5  and  6  miles  a  hour, 
while  the  witness  Hickerson  testified  that  it  was  running 
between  16  and  17  miles  an  hour. 

The  switchman .  Hickerson ,  who  was  a  witness  intro- 
duced by  the  defendant,  testified  that  after  he  had  thrown 
the  switch  for  the  north  bound  main  line,  that  he  first 
discovered  the  engine  on  which  the  plaintiff  was  running 
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when  it  was  only  about  a  car  length  from  the  switch , 
and  that  this  was  the  first  knowledge  lie  had  of  the 
switch  engine  coming  up  from  14th  Street ;  that  as  soon 
as  he  saw  it  he  signalled  to  the  switch  engineer,  and 
started  to  the  switch  at  the  same  time  to  throw  it  the 
other  way,  but  that  he  did  not  have  time  to  do  it.  He 
testified  that  the  last  time  he  noticed  the  switch  engine, 
just  before  he  saw  it  a  car  length  from  the  switch,  it  w.as 
standing  at  14th  Street,  and  that  after  he  threw  the 
switch  he  stood  with  his  back  to  the  north,  the  direction 
from  which  the  engine  was  coming,  waiting  for  the  train 
to  come  on  towards  the  switch,  but  he  did  not  hear  the 
engine  as  it  approached  because  of  the  noise  of  the  fur- 
naces and  mills  around  where  he  wras  standing. 

The  first  assignment  of  error  was  based  on  the  court's 
overruling  the  defendant's  objection  to  the  following 
question  propounded  to  tho  witness  Will  Hill,  who  had 
testified  that  he  was  the  fireman  on  the  engine  with  the 
plaintiff'  at  the  time  of  the  accident :  "Didn't  you  testify 
on  your  former  examination  that  'I  looked  back  as  we 
were  coming  to  the  crossing,  I  told  him  to  look  back, 
there  was  a  train  coming,  then  I  looked  back  and  told 
him  it  was  all  right,  and  I  went  down  and  commenced 
throwing  coal.  The  switches  were  all  set  for  the  south 
bound  track.  I  saw  they  were  set  for  the  south  bound 
track  when  we  crossed  the  A.  G.  S.  crossing,  and  I  could 
not  say  that  any  of  those  switches  were  changed  after  we 
crossed  the  A.  G.  S.  crossing?'  "  The  defendant  objected 
to  this  question  because  it  called  for  hearsay  evidence, 
and  because  the  defendant  could  not  impeach  its  own 
witness.  The  court  overruled  the  objecfion,  and  stated 
that  it  would  permit  the  question  to  be  asked  and  an- 
swered for  the  purpose  of  refreshing  the  memory  of  the 
witness.  To  this  ruling  of  the  court  the  defendant  duly 
excepted . 

The  second,  third  and  fourth  assignments  of  error  pre- 
sent the  same  questions  as  the  above.  The  sixth  assign- 
ment of  error  was  the  admission,  against  the  appellant's 
objection  and  exception,  of  the  American  tables  of  mor- 
tality in  evidence,  to  show  the  plaintiff's  expectancy  of 
life.  All  the  other  assignments  of  error  are  directed  to 
the  court's  giving  and  refusing  to  give  several  charges 
asked,  and  the  court's  overruling  the  defendant's  motion 
for  a  new  trial. 
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The  court  in  its  oral  charge  instructed  the  jury  as  fol- 
lows :  "So  you  will  say  whether  Hurt  was  guilty  of  neg- 
ligence. Taking  into  consideration  the  rules  of  the 
company,  such  as  were  brought  to  his  knowledge,  and 
also  the  circumstances  generally  surrounding  him,  to  see 
whether  he  ought  to  have  run  the  train  of  which  he  was 
engineer  at  a  slower  rate  of  speed,  or  to  have  stopped  it, 
or  to  have  kept  a  better  lookout,  and  if  you  should  find 
that  he  was  negligent  in  any  of  these  matters,  and  that 
his  own  negligence  brought  about  his  own  injury,  or 
helped  to  do  it,  proximately,  then  he  must  not  recover, 
even  though  the  switchman  was  negligent,  unless  you 
believe  the  act  of  the  switchman  was  willful,  wanton  or 
reckless,  not  merely  negligent — something  worse." 

'  'You  will  consider  whether  you  find  that  the  plaintiff 
was  negligent  in  failing  to  keep  a  lookout,  and  running 
his  trains  too  fast  across  that  switch  under  the  circum- 
stances, and  you  will  also  consider  whether  Hickerson 
was  conscious  of  the  danger  which  threatened  the  plain- 
tiff by  reason  of  the  switch  being  thrown  wrong,  and 
whether  being  so  conscious  of  it,  he  could  have  turned 
the  switch,  so  as  to  save  the  plaintiff,  and  the  plaintiff's 
train,  and  prevent  the  collision,  and  whether  he 
had  time  to  do  it,  or  whether  he  willfully  and  with 
reckless  disregard  to  the  consequences,  allowed  the 
switch  to  remain  open,  and  let  the  plaintiff's  train  run 
into  the  other  train;  and  in  such  case,  if  you  find  that 
the  plaintiff  did  what  he  could  to  prevent  the  injury 
to  himself  after  he  saw  his  danger,  he  may  recover." 
The  defendants  separately  excepted  to  each  of  these  por- 
tions of  the  court's  oral  charge  to  the  jury,  and  also  ex- 
cepted to  the  whole  of  the  court's  general  charge  as  given. 

At  the  request  of  the  plaintiff,  the  court  gave  to  the 
jury  the  following  written  charges  :  (1.)  "If  the  plaintiff 
kept  the  best  lookout  for  switches  and  obstructions  on 
the  track  he  could,  consistent  with  his  other  duties  to 
watch  for  signals  and  manage  the  engine,  if  such  other 
duties  were  of  equal  importance,  this  would  not  be  negli- 
gence." (2.)  "Although  the  plaintiff  was  guilty  of 
negligence  in  failing  to  stop  his  train  before  crossing  the 
track  of  the  Alabama  Great  Southern  railroad,  if  the 
jury  believe  from  the  evidence  that  this  negligence  did 
not  contribute  to  plaintiff's  injury,  it  will  not  disentitle 
him  to  recover."  (3.)  "If  Hickerson  knew  of  plaintiff's 
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peril  in  time  to  have  prevented  the  injury,  and  could  have 
prevented  it  by  the  use  of  the  means  at  his  command  and 
negligently  failed  to  apply  the  means,  and  if  injury  re- 
sulted to  plaintiff  by  reason  of  such  failure,  this  would 
amount  to  reckless  or  wanton  conduct  and  would  entitle 
plaintiff  to  recover  whether  plaintiff  was  negligent  or 
not,  provided  plaintiff  did  all  he  could  to  prevent  the  ac- 
cident and  save  himself  from  harm  after  he  became 
aware  of  his  peril."  The  defendant  separately  excepted 
to  the  giving  of  each  of  these  charges  ;  and  also  separa- 
tely excepted  to  the  court's  refusal  to  give,  among  others,  - 
each  of  the  following  written  charges  requested  by  it : 
(5.)  "Unless  the  jury  believe  that  the  witness  Hicker- 
son  was  so  negligent  that  his  conduct  was  the  legal  and 
moral  equivalent  of  willful  or  intentional  wrong,  they 
must  find  for  the  defendant,  if  they  believe  that  plaintiff 
was  guilty  of  negligence  which  proximately  contributed 
to  his  injury. "  (8.)  "You  can  not  find  from  the  evi- 
dence that  the  defendant  or  defendant's  servants  were 
guilty  of  reckless,  wanton  or  willful  conduct.' '  (17.)  "If 
the  jury  believe  that  the  plaintiff  has  contradicted  his 
testimony  given  on  the  former  trial  of  this  cause  in  any 
material  particular,  they  are  authorized  to  consider  this 
as  an  impeachment  of  plaintiff's  testimony."  (21.)  "If 
the  jury  believes  that  the  plaintiff  testified  on  the  former 
trial  of  this  cause  that  he  didn't  see  how  the  switch  was 
after  he  left  14th  Street,  and  that  he  testified  on  this  trial 
that  he  saw  that  it  was  right  for  the  south  main  line  m 
or  about  the  A.  G.  S.  crossing,  they  may  consider  these 
contradictory  statements  as  an  impeachment  of  the  plain- 
tiff." (22.)  "If  the  jury  believe  that  the  plaintiff  testi- 
fied on  the  former  trial  of  this  cause  that  he  didn't 
notice  this  switch  after  he  left  14th  Street,  and  on  this 
trial  that  he  noticed  the  condition  of  the  switch  at  the 
A.  G.  S.  crossing,  the  jury  are  authorized  to  disregard 
his  testimony  entirely,  if  they  believe  that  he  knowingly 
did  so." 

Counsel  for  the  plaintiff,  in  his  closing  remarks  to  the 
jury,  said  :  "I  think  so  far  as  the  witness  Will  Hill  is 
concerned,  that  his  whole  manner  relieves  me  of  saying 
anything  about  him.  I  think  there  is  a  case  for  the 
criminal  courts  to  deal  with."  The  defendant  excepted 
to  these  remarks,  and  asked  the  court  to  exclude  them 
from   the   jury,  and  instruct   them   to  disregard  them. 
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The  court  refused  to  do  this,  and  the  defendant  duly  ex- 
cepted. The  same  counsel  also  made  the  following  state- 
ments in  his  closing  remarks  to  the  jury  :  "I  asked  Dr. 
Wilson  if  he  had  heard  of  a  case  where  a  man  got  well 
after  his  law  suit  was  settled,  and  he  said  he  never  had  ; 
and  I  asked  him  if  he  had  ever  read  of  any  such  case, 
and  he  said  he  had  in  some  book  in  his  office.  Didn't 
I  ask  him  to  get  that  book  as  soon  as  he  got  off  the  wit- 
ness stand,  and  brink  it  back  here,  and  he  has  not  come 
back  to  this  hour  with  that  book  showing  such  a  case?" 
The  defendant  moved  the  court  to  exclude  these  state- 
ments from  the  jury,  and  to  charge  th^m  to  disregard 
the  same,  and  duly  excepted  to  the  court's  refusal  to 
do  so. 

There  was  judgment  for  the  p'aintiff,  assessing  his 
damages  at  $3,000.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Hkwitt,  Walker  &  Poktkr,  for  appellant.  (1.) 
The  Tables  of  Mortality  were  improperly  admitted, 
because  the  court  takes  judicial  knowledge  of  them,  and 
the  evidence  showed  that  they  were  not  based  on  the 
lives  of  the  class  of  men  to  which  appellee  belonged. — 
McDonnell  v.  Alabama  Gold  Life  J  it*.  Co.,  85  Ala.  401 ;  5 
So.  Rep.  120;  Highland  Ave.  &  Belt  R.  R.  Co.  v.  Walters, 
91  Ala.  514,  8  So!  Rep.  357.  (2.)  The  first  charge  re- 
quested by  the  plaintiff  should  not  have  been  given. — 
Pryor  v.  L.  *  Ar.  II.  R.  Co.,  90  Ala.  32,  8  So.  Rep.  55; 
Western  Railway  v.  Lazarus,  88  Ala.  452,  6  So.  Rep.  877; 
Ga.  Pae.  Ilwy.  V'o.  r.  Prop*t,  83  Ala.  518, 3  So.  Rep.  764. 
(3.)  The  second  charge  given  at  the  request  of  the  plain- 
tiff was  erroneous. — Taylor  v.  State,  48  Ala.  157  ;  Gilliam 
v.  State,  50  Ala.  145  ;  Lyon  v.  Kent,  45  Ala.  656;  North-- 
inyton  r.  Faber,  52  Ala.  4».  (4.)  The  burden  of  proof 
was  on  plaintiff  to  show  willful,  wanton  or  reckless  neg- 
ligence.—//. A .  &  Belt  R.  II.  Co.  v.SampHon,  91  Ala.  560, 
8  So.  Rep.  778  ;  /,.  S:  X.  R.  II.  Co.  v.  Crawford,  8»  Ala. 
240,  8  So.  Rep.  243;  Ga.  Pae.  Railway  Co.  v.  Lee,  92 
Ala.  202,  9  So.  Rep.  230;  Carrinqton  v.  L.  &.  N.  /?.  R. 
Co.,  88  Ala.  472,  0  So.  Rep.  910.  (5.)  The  several 
charges  requested  by  the  defendant  should  have  been 
given. — Smith  v.  State,  88  Ala.  73,  7  So.  Rep.  52;  Ga. 
Pac.R.R.   Co.  v.   Prop*t,  83  Ala.   518,  3  So.  Rep.  7U4; 
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Pryor  v.  L.  &  N.  R.  R.  Co.,  90  Ala.  32,  8  So.  Rep.  55 ; 
L.'«fc  Ar.  R.  R.  Co.  v.  Webb,  90  Ala.  185,  8  So.  Rep.  5.8  ; 
L.  &.  N.  R.  R.  Co.  v.  Crawford,  89  Ala,  240,  8  So.  Rep. 
243 ;  Ga.  Pac.  Railway  Co.  v.  Lee,  92  Ala.  262,  9  So.  Rep. 
230;  Western  Railway  Co.  v.  Lazarus,  88  Ala.  453,  6  So. 
Rep.  877  ;  Mobile  &  Girard  R.  R.  Co.  v.  Caldwell,  83  Ala. 
196,  3  So.  Rep.  445 ;  Smoot  v.  M.  &  M.  Railway  Co.,  67 
Ala.  13 ;  M.  &  C.  R.  R.  Co.  v.  Graham,  94  Ala.  545, 10 
So.  Rep.  284  ;  Farrow  v.  Andrews,  69  Ala.  97  ;  A .  G.  8.  R. 
R.  Co.  v.  Frazier,  93  Ala.  45,  9  So.  Rep.  303 ;  Agnew  v. 
Walden,  84  Ala.  503,  4  So.  Rep.  672  ;  C.  &  W.  R.  R.  Co. 
v.  Bradford,  86  Ala.  574,  6  So.  Rep.  90  ;  North  Birming- 
ham S.  R.  R.  Co.  v.  Calderwood,  89  Ala.  247,  7  So. 
Rep.  -360. 

Smith  &  Lowe,  contra. —  (1.)  Under  the  facts  of  the 
case,  the  plaintiff  was  not  guilty  of  negligence  which 
contributed  proximately  to  his  injury. — L.  &.  N.  R.  R. 
Co.  v.  Hall,  87  Ala.  708,  6  So.  Rep.  277 ;  A.  G.'S.  R.  R. 
Co. v.  Hawk,  72  Ala.  112;  A.  G.  8.  R.R.  Co.  v.  Arnold, 
80  Ala.  604-5,  2  So.  Rep.  337;  Bunting  v.  Hoy»ctt,  23 
Amer.  St.  Rep.  192.  (2.)  The  duty  which  devolves  on  the 
engineer  to  keep  a  constant  lookout  ahead  for  obstruc- 
tions must  be  deemed  performed  when  he  maintained 
the  best  lookout  he  could  consistent  with  the  perform- 
ance of  his  other  duties. —  Western  Railway  Co.  v.  Lazarus, 
88  Ala.  453,  6  So.  Rep.  877;  Houston  Railway  Co.  v. 
Smith,  IS  8.  W.Rep.  (Tex.)  972  ;  Howard  v.  Railway  Co., 
19  Amer.  St.  302.  (3.)  If  the  plaintiff  was  guilty  of  con- 
tributory negligence,  the  question  of  reckless  or  wanton 
misconduct  on  the  part  of  the  defendant,  which  would 
overcome  such  contributory  negligence  was  properly 
submitted  to  the  jury. 

COLEMAN,  J. — The  action  is  on  the  case,  brought  by 
Hurt  to  recover  damages  for  personal  injuries,  alleged  to 
have  been  sustained  by  the  negligence  of  the  defendant, 
while  he  was  in  its  employment  as  an  engineer. 

.The  court  permitted  the  plaintiff  to  ask  his  own  wit- 
ness Will  Hill,  against  the  objection  of  the  defendant,  if 
he  had  not  testified  on  a  former  trial,  as  follows  :  (The 
statement  is  then  set  out.)  The  court  permitted  the 
question  to  be  asked  for  the  purpose,  as  stated,  by  the 
court  at  the  time,  to  refresh  the  memory  of  the  witness, 
and  not  for  the  purpose  of  impeachment.     It  is  a  matter 


Digitized  by 


Google 


44  SUPREME  COURT  [Nov.  Term, 

[Louisville  &  Nashville  Railroad  Co.  v.  Hurt.] 

largely  within  the  discretion  of  the  court,  to  permit  a 
party  to  refresh  the  memory  of  a.  witness.  The  witness 
answered  that  he  "did  not  remember."  The  general 
rule  is,  a  party  can  not  impeach  his  own  witness,  by 
showing  that  he  is  unworthy  of  belief,  or  by  proving  that 
he  has  made  contradictory  statements,  but  he  may  re- 
fresh his  memory  in  a  proper  way.  This  is  frequently 
done  by  showing  the  witness  a  memorandum,  and  it  is 
permissible  to  do  so,  by  calling  the  attention  of  the  wit- 
ness directly  to  some  particular  circumstance  or  state- 
ment. It  does  not  appear  that  it  was  used  for  any  other 
purpose,  and  in  this  case,  the  question  elicited  no  re- 
sponse, unfavorable  to  the  defendant.  A  party  is  not 
held  bound  by  any  statement  of  fact  made  by  his  own 
witness,  if  he  can  by  other  evidence  show  that  in  truth 
the  statement  was  incorrect.  The  deportment  of  a  wit- 
ness on  the  stand,  his  manner  of  testifying,  may  be  con- 
sidered by  a  jury  in  weighing  his  evidence,  and  is  a 
legitimate  subject  for  argument  by  either  side.  A  wit- 
ness may  discredit  his  own  testimony  by  his  manner 
when  testifying.  There  was  no  error  in  the  ruling  of 
the  court,  in  the  several  assignments  of  error,  involving 
this  question.  The  court  did  not  err  in  admitting  the 
American  Tables  of  Mortality. — Mary  Lee  Coal  &  Rrvy. 
Co.  v.  Chambliss,  97  Ala.  171 ,  11  So.  Rep.  897  ;  Ala.  Gold 
Life  Ins.  Co.  v.  McDonnell,  85  Ala.  401,5  So.   Rep.  120. 

A  great  many  assignments  of  error  are  based  upon  the 
charges  given,  and  the  refusal  to  charge  as  requested  by 
the  defendant.  The  three  charges  given  for  the  plaintiff 
are  free  from  error.  The  first  asserts  the  proposition, 
that  '  'if  the  plaintiff  kept  the  best  lookout  for  switches 
and  obstructions  on  the  track  he  could ,  consistent  with 
his  other  duties  to  watch  for  signals  and  manage  the  en- 
gine, if  such  other  duties  were  of  equal  importance,  this 
would  not  be  negligence. "  The  charge  is  not  complete, 
but  considered  in  connection  with  the  evidence,  it  is  eas- 
ily understood,  was  not  calculated  to  mislead  and  was 
not  abstractly  erroneous.  The  second  charge  given  for 
plaintiff  asserted  that  negligence  on  the  part  of  the  plain- 
tiff, which  did  not  contribute  to  his  injury,  would  not 
prevent  a  recovery  ;  and  the  third,  asserted  the  proposi- 
tion, thoroughly  established  in  this  court,  that  if  defend- 
ant knew  of  plaintiff's  peril  in  time  to  have  prevented 
the  injury,  and  could  have  prevented  it  by  the  use  of 
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means  then  under  its  control ,  and  negligently  failed  to 
apply  the  means  to  prevent  the  injury,  and  plaintiff  was 
injured  in  consequence  of  such  negligence,  he  would  be 
entitled  to  recover,  notwithstanding  plaintiff  may  have 
been  guilty  of  negligence,  provided  plaintiff  did  all  he 
could  to  prevent  the  accident  and  save  himself  from  harm 
after  he  became  aware  of  his  peril.  Authorities  collected 
in  L.  A  X  II  li.  Co.  v.  HVfcfc,  97  Ala.  308, 12  So.  Kep.  375. 
The  portions  of  the  oral  charge  excepted  to  involve 
very  much  the  same  principles  of  law,  as  those  involved 
in  the  charges  given  for  the  plaintiff,  and  which  have 
been  declared  to  be  free  from  error.  The  argument 
against  the  oral  charge  of  the  court  is  not  insisted  upon 
so  much  because  of  any  unsoundness  in  the  propositions 
of  law  asserted,  as  for  their  qualifying  effect  upon  an- 
other charge  of  the  court,  given  at  the  request  of  the  de- 
fendant, after  the  oral  charge  was  concluded.  It  is  in- 
sisted that  the  ruling  of  the  court  is  inconsistent  in  this, 
that  in.  the  oral  charge,  the  court  left  it  with  the  jury  to 
say }  whether  there  were  facts  in  evidence,  which  showed 
that  plaintiff  was  guilty  of  proximate  contributory  neg- 
ligence, and  in  an  affirmative  charge  the  court  instructed 
thejury  at  the  request  of  the  defendant,  as  a  matter  of 
law,  "that  if  the  jury  believed  the  evidence,  the  plaintiff 
was  guilty  of  negligence  which  proximately  contributed 
to  "his  injury."  We  have  held  that  there  was  no  error 
in  the  portions  of  the  oral  charge  excepted  to,  and  if  we 
are  correct,  and  if  there  is  repugnancy  in  the  oral  charge 
and  the  affirmative  charge  given  at  the  request  of  the 
defendant,  it  must  be  that  the  error  lies  in  the  charge 
given  at  the  request  of  the  defendant.  If  there  was 
error  committed  by  the  court,  in  favor  of  the  defendant 
and  at  his  request,  the  defendant  can  not  take  advantage 
of  it  to  the  prejudice  of  the  plaintiff.  The  statute,  sec- 
tion 2754  of  the  Code,  prohibits  the  court  from  charging 
upon  the  effect  of  evidence,  unless  required  to  do  so  by 
one  of  the  parties,  and  if  upon  the  evidence  in  this  case, 
the  court  had  charged  the  jury ,  crmero  rnotu,  that  plaintiff 
was  guilty  of  proximate,  contributory  negligence,  and  the 
verdict  had  been  for  the  defendant,  we  are  not  prepared 
to  say  it  would  not  have  been  reversible  error.  Code, 
§  2754,  and  authorities  cited  in  Code.  Employes  can  not 
be  held  responsible  for  the  failure  to  perform  one  duty, 
when  such  failure  resulted  from  the  necessary  observ- 
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ance  of  another,  of  equal  importance  and  equally  bind- 
ing upon  him.  Some  portions  of  the  oral  charge  ex- 
cepted to,  that  which  declared  plaintiff's  right  to  recover, 
although  he  may  have  been  guilty  of  contributory  negli- 
gence, was  undoubtedly  free  from  error,  and  the  excep- 
tion going  to  the  whole,  for  this  additional  reason,  was 
not  well  taken. 

Under  the  written  instruction  of  the  court  given  at 
request  of  defendant  the  jury  were  required  to  find,  that 
plaintiff  was  guilty  of  proximate  contributory  negligence. 
The  only  issue  of  fact  left  open  to  be  ascertained  by  the  jury, 
under  this  charge  of  the  court,  was  whether  defendant 
was  guilty  of  such  wanton  or  willful  negligence,  or  its 
equivalent,  as  to  authorize  a  verdict  for  the  plaintiff  al- 
though he  may  have  been  guilty  of  proximate  contribu- 
tors negligence.  In  the  case  of  L.  &.  Ar.  R.  Ii.  Co.  v. 
Webb,  97  Ala.  308,  12  So.  Rep.  375,  it  is  said :  "We 
have  often  held  that,  if  plaintiff's  peril  was  discovered  in 
time  to  avoid  the  inj  ury  by  the  exercise  of  due  care  on 
the  part  of  the  defendant  and  the  injury  was  the  result 
of  the  failure  to  perform  its  duty  in  this  respect,  plain- 
tiff would  be  entitled  to  recover,  although  ho  may  have 
been  guilty  of  culpable  negligence  in  the  first  instance." 
We  further  held  that,  "the  practice  which  prevails  in 
this  State  authorizes  the  introduction  in  evidence  of  reck- 
less, wanton,  or  willful  negligence,  under  a  complaint 
which  avers  only  simple  negligence ;  and  a  recovery  may 
be  had  upon  such  proof,  although  the  evidence  may  sus- 
tain a  plea  of  simple  contributory  negligence."  The 
authorities  are  collected  in  the  Webb  Case,  supra. 

The  first  count  of  the  complaint  charged  simple  negli- 
gence as  distinguished  from  wanton  or  willful  negligence, 
or  its  equivalent,  and  under  the  foregoing  authorities,  it 
was  proper  to  admit  evidence  to  show  that  defendant 
negligently  failed  to  use  preventive  effort  after  discover- 
ing plaintiff 's  peril,  and  that  such  negligence  caused  the 
injury .  Whether  the  evidence  was  sufficient  to  authorize 
the  plaintiff  to  recover  under  the  first  count,  notwith- 
standing plaintiff  may  have  been  guilty  of  contributory 
negligence  was  properly  left  to  the  jury.  The  grava- 
men of  the  third  count  of  the  complaint  is,  that  defen- 
dant knew  of  plaintiff's  danger,  "and  could  by  the  exer- 
cise of  proper  diligence  have  prevented  his  injuries  as 
aforesaid,  which  they  negligently  failed  to  do."  The 
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negligence,  here  averred  is  the  equivalent  of  wanton  or 
willful  misconduct.  To  authorize  a  recovery  under  this 
count,  it  was  necessary  to  prove  the  negligence  averred. 
Proof  of  simple  negligence,  that  is  the  failure  to  exercise 
ordinary  care,  would  not  sustain  this  count  of  the  com- 
plaint. A  plea  to  such  a  count,  which  avers  as  a  defense 
that  plaintiff  was  guilty  of  negligence  which  proximately 
contributed  to  his  injury  does  not  present  a  complete 
answer,  for  plaintiff  may  recover  notwithstanding  his 
contributory  negligence  upon  proof  that  defendant  was 
guilty  of  wanton  or  willful  injury  or  such  negligence  as 
to  be  the  equivalent  of  willful  or  wanton  wrong.  The 
plea  does  not  answer  the  whole  complaint. — A.  G.  S.  R. 
R.  Co.  v.  Frazier,  93  Ala.  45,9  So.  Rep.  303;  M.  &.  E. 
Railway  Co.  v.  Stewart,  91  Ala.  421,  8  So.  Rep.  708;  L. 
it..  R.  It.  Co.  v.  Watson,  90  Ala.  08,  8.  So.  Rep.  249. 

Instead  of  objecting  to  the  plea  because  of  its  insuffi- 
ciency, the  plaintiff  joined  issue  upon  it.  The  rule  is, 
that  where  issue  is  joined  upon  an  insufficent  plea,  it  be- 
comes an  issue  to  be  tried  by  the  jury,  and  although  it 
may  be  immaterial,  or  show  no  bar  to  a  recovery,  the 
court  has  no  discretion  but  must  receive  evidence,  if 
offered,  in  support  of  the  plea,  and  if  sustained  by  the 
proof,  the  defendant  is  entitled  to  have  the  issue  found 
in  his  favor. — Farrow  v.  Andrew*,  69  Ala.  96;  Agnew, 
Adm'r.v.  Walden  &  Son,  84  Ala.  503,  4.  So.  Rep.  672; 
Memphis  &  Charleston  R.  R.  C.  v.  Graham,  94  Ala.  545  ; 
10  So.  Rep.  283. 

The  court,  as  we  have  stated,  charged  the  jury  at  the 
request  of  the  defendant,  as  a  matter  of  law,  that  plaintiff 
was  guilty  of  negligence,  which  proximately  contributed 
to  his  injury.  It  thus  determined  that  the  plea  of  the 
defendant  to  the  third  count  of  the  complaint  was  sus- 
tained by  the  proof.  Although  insufficient  as  a  plea, 
issue  having  been  joined  upon  it,  and  the  defendant,  as 
judicially  determined  by  the  court,  having  sustained  the 
plea  by  uncontro verted  evidence,  to  be  consistent,  it 
would  appear  that  the  court  was  bound  to  charge  the  jury 
at  the  request  of  the  defendant,  that  the  plaintiff  could 
not  recover  under  the  third  count  of  the  complaint. 

We  are  of  opinion  the  court  charged  the  jury  too 
favorably  for  the  defendant,  when  it  declared,  as  a  mat- 
ter of  law  that  plaintiff  was  guilty  of  contributory  negli- 
gence.    We  think  under  one  phase  of  the  evidence,  the 
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jury  might  have  found  that  plaintiff  was  not  guilty  of 
contributory  negligence.  If  after  crossing  the  Ala.  Gr. 
So.  R.  R.  track,  plan  tiff  looked  and  saw  that  the  switch 
was  properly  set,  and  he  received  orders  from  the  yard- 
master  to  move  down  the  track,  and  if  it  was  equally 
incumbent  on  him  to  attend  to  his  engine,  and  watch  for 
signals,  and  he  k! kept  the  best  lookout  he  could  for  the 
switches,  consistent  with  his  other  duties  of  equal  impor- 
tance/ '  and  was  also  informed  by  his  fireman  that  the 
switch  was  all  right,  questions  of  fact  to  be  determined 
by  the  jury,  a  failure  on  his  part  to  discover  and  know 
exactly  when  the  switch  was  turned,  would  not,  as  a 
matter  of  law,  necessarily  amount  to  contributory  negli- 
gence. Under  the  evidence,  it  was  a  question  for  the 
jury.  If,  therefore,  the  court  erred  in  favor  of  the  de- 
fendant, in  giving  the  affirmative  charge  at  its  request, 
that  plaintiff  was  guilty  of  contributory  negligence,  the 
error  can  not  be  visited  upon  the  plaintiff,  if  in  fact  under 
the  evidence,  the  court  ought  not  to  have  thus  charged 
the  jury.  The  principle  of  law  decided  in  the  case  of 
Kansas  City,  Memphis  &  Birmingham.  R.  R.  Co.  v.  Sanders, 
98  Ala.  293,  is  directly  in  point. 

Admissions  which  are  relevant  and  material  to  the 
issue  made  by  a  party  to  a  suit,  whether  made  as  a  wit- 
ness on  the  stand  or  eisewhere,  are  always  admissible 
against  him.  He  is  not  concluded  by  them,  unless  they 
induce  action,  so  as  to  stop  him  afterwards,  but  he  may 
explain,  or  show  that  in  making  the  statement,  he  was 
mistaken.  Where  a  party  testifies  on  a  subsequent  trial 
different  from  that  given  on  a  former  trial,  it  is  com- 
petent for  the  adverse  party  to  give  in  evidence  his  state- 
ment on  the  first  trial,  and  it  is  the  duty  of  the  jury  to 
consider  both  statements  in  connection  with  the  explana- 
tion, if  any  is  made,  in  the  light  of  all  the  evidence,  and 
determine  which  is  true .  A  charge  which  singles  out 
any  particular  part  of  the  evidence  and  bases  a  conclusion 
of  law  upon  it,  gives  the  fact  thus  emphasized  undue 
prominence,  and  is  calculated  to  mislead  the  jury .  Such 
charges  generally  are  argumentative  and  should  be  re- 
fused. The  charges  asked  by  defendant  in  regard  to 
the  former  admissions  of  the  plaintiff  are  faulty  in  this 
respect,  and  the  court  did  not  err  in  refusing  them. 

Many  of  the  refused  charges  ignore  that  phase  of  the 
evidence    (and  there  was  such  evidence  by  the  plaintiff) , 
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which  tended  to  show  that  defendant  failed  to  exercise 
proper  preventive  effort,  after  plaintiff's  peril  was  dis- 
covered. For  this  reason  they  were  properly  refused. 
We  need  not  specify  them.  Section  2756  of  the  Code, 
which  provides  that  "charges  moved  for  by  either  party 
in  writing,  must  be  given  or  refused  in  the  terms  in 
which  they  are  written,"  was  not  intended  to  license 
either  party  to  move  for  charges  ad  infinitum.  A  court 
will  not  be  in  error  for  refusing  charges  which  are  mere 
repetitions  of  charges  which  have  been  given,  and  a 
mere  variation  in  the  use  of  words,  which  "hideth 
counsel,"  and  which  in  no  way  change  the  meaning  or 
assert  different  principles  from  those  given,  will  not  af- 
fect the  rule.  Some  of  the  charges  asked  are  subject 
to  this  criticism. 

Charge  No.  5  refused  by  the  court  is  of  that  charac- 
ter. The  defendant  had  received  the  benefit  of  the  prin- 
ciple of  law  asserted  in  this  charge  in  four  separate 
charges,  given  by  the  court  at  the  instance  of  the  defen- 
dant, and  in  the  oral  instructions  given  by  the  court.  The 
charge  (No.  5)  may  be  subject  to  the  further  criticism, 
that  it  refers  to  the  jury  to  determine  what  is  the  "legal" 
equivalent  of  willful  or  intentional  wrong;  but  aside 
from  this,  it  is  a  mere  repetition  of  instructions  which 
were  given  to  the  jury.  No  possible  injury  can  result 
to  plaintiff  by  the  rule  of  construction  we  place  upon  the 
statute,  for  it  is  now  provided  that  charges  "given"  are 
to  be.  taken  out  by  the  jury,  while  those  refused  are  to 
be  retained  by  the  clerk. — Acts  of  1889-90,  page  90, 
amending  section  2756  of  the  Code.  It  is  manifest,  then, 
that  the  defendant  received  the  benefit  of  charge  No.  5 
in  the  charges  given  at  its  request,  and  was  not  injured 
by  the  refusal  of  the  court  to  give  charge  No.  5.     . 

Charges  17  and  21  are  misleading,  and  also  state  the 
proposition  in  language  too  strong.  When  it  is  shown 
that  statements  made  by  a  witness  on  his  examination 
are  different  from  those  made  on  a  previous  examina- 
tion, this  is  evidence  tending  to  impeachment. — Harris 
v.  State,  96  Ala.  24;  11  So.  Rep.  255.  but  when  the 
witness  makes  an  explanation  of  the  different  state- 
ments, the  jury  would  not  be  authorized  capriciously  to 
reject  the  explanation.  The  charges  should  not  have 
ignored  the  explanatory  evidence.  Contradictory  state- 
ments tend  to  impeachment,  but  do  not  as.  matter  of  law 
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amount  to  an  impeachment.  If  a  statement  is  inten- 
tionally made,  the  witness  knowing  at  the  time  it  is 
untrue,  a  jury  would  be  authorized  to  reject  the  testi- 
mony of  the  witness  entirely. 

We  are  of  opinion  that  charge  22  is  involved  and  is 
subject  to  the  same  criticism .  Leaving  off  the  last  phrase 
of  the  charge,  " if  they  believe  he  knowingly  did  so/' 
there  is  but  little  difference,  if  any,  in  the  principle 
asserted  in  this  charge  and  in  17  and  21  supra.  If  the 
jury  believed  that  on  either  examination  the  witness 
stated  that  as  true  wThich  he  knewr  to  be  untrue,  in  re- 
gard to  a  material  matter,  the  jury  would  be  authorized 
to  discredit  the  witness  altogether,  and  it  would  not  be 
an  invasion  of  their  province  to  so  instruct  them,  but 
that  is  not  the  proposition  asserted  by  the  charge.  The 
witness  in  the  case  at  bar  knew  at  the  time  of  his  last 
examination  he  had  made  a  different  statement  on  his 
first  examination,  and  he  undertook  to  account  for  the 
difference,  and  to  explain  why  he  made  a  mistake  on  his 
first  examination.  If  the  jury  were  satisfied  with  the 
explanation,  although  they  may  have  believed  that  the 
witness  knowingly  and  intentionally  testified  as  he  did 
on  his  first  examination,  yet  if  they  believed  he  made  an 
honest  mistake,  which  he  satisfactorily  explained,  the 
mere  difference  of  the  two  statements  would  not  in  law 
justify  the  court  to  instruct  the  jury  as  requested.  The 
charge  as  framed  ignores  the  explanatory  evidence,  and 
at  least  was  calculated  to  mislead  the  jury,  and  possibly 
invaded  their  province.  There  was  no  error  in  refusing 
it.  ' l Charges  should  be  clear  and  of  easy  interpretation." 
Hughe8v.  Anderson,  68  Ala.  280;  Harmon  v.  Mcliea,  9-1 
Ala.  401,8  So.  Rep.  548. 

Some  part  of  the  statements  of  counsel  to  the  jury  in 
his  closing  argument,  to  which  exception  was  taken,  was  * 
authorized  by  the  evidence ,  and  the  exception  going  to 
the  entire  part,  that  which  was  authorized  as  well  as 
that  not  justified  by  the  evidence,  the  court  was  not 
bound  to  separate  the  legal  from  the  illegal,  but  was 
justified  in  refusing  the  motion  as  made. 

A  fair  and  satisfactory  discussion  of  the  question  as 
to  how  far  counsel  can  go  in  the  argument  of  evidence 
before  a  jury,  without  transgressing  legitimate  limits, 
may  be  found  in  the  case  of  Mitchvm  v.  The  State,  11  Ga. 
615,  and  Tucker  v.  Ihnniker,  41  N.  H.  317.  The  doctrine 
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is  thoroughly  established  in  this  State,  and  its  limita- 
tions have  been  judicially  fixed.  See  the  following  au- 
thorities :  Nelson  v.  Shelby  Man/.  <fr  Imp.  Co.,  96  Ala.  515, 
11  So.  Rep.  695 ;  Luna  ford  v.  Dietrich,  93  Ala.  565,  9  So. 
Rep.  308;  Billingahy  v.  Slate,  96  Ala.  126,  11  So.  Rep. 
409;  Cross  v.  State,  68  Ala.  476;  Jackson  v.  Uobinson, 
93  Ala.  157,  9  So.  Rep.  391;  Railroad  Co.  i\  (frr,  91 
Ala.  548,  8  So.  Rep.  360. 

There  is  no  error  in  the  record,  and  the  case  must  be 
affirmed . 


Fox  v.  McDonald. 

Application  for  Mandamus. 

1.  Construction  of  constitutional  provisions. — Constitutional  provis- 
ions are  to  be  expounded  in  the  light  of  conditions  existing  at  the 
time  of  their  adoption,  in  connection  with  former  provisions  and  his- 
torical facts  relating  to  the  origin  of  our  political  institutions  and  the 
practice  under  them. 

2.  Distribution  of  powers. — All  powers  which  are,  by  the  constitution 
itself,  expressly  or  by  necessary  implication,  referred  to  the  exclusive 
exercise  of  one  of  the  several  departments  of  the  government,  must 
be  exercised  by  that  department,  and  can  not  be,  by  legislation,  con- 
ferred elsewhere. 

3.  Nature  of  powers  conferred  not  determinative  of  the  department  by 
which  they  are  to  he  exercised. — The  fact  that  certain  powers  and  duties 
conferred  by  legislation  partake  of  a  legislative,  executive  or  judicial 
nature,  is  not  determinative  of  the  department  of  the  government  by 
which  such  powers  and  duties  are  to  be  exercised. 

4.  Same. — The  constitutional  provision  in  regard  to  the  distribution 
of  the  powers  of  government  into  three  departments,  and  forbidding 
the  exercise  by  an  officer  of  one  department  of  any  act  properly  be- 
longing to  another,  "was  not  intended  to  declare  that  every  act  per- 
taining to  government,  and  the  regulation  of  the  social  and  property 
rights  of  the  citizen,  should  be  exercised  exclusively  by  the  legisla- 
tive, executive,  or  judicial  department,  or  some  member  of  it,  accord- 
ing as  the  act  possessed  a  legislative,  executive,  or  judicial  char- 
acter." 

5.  Power  of  appointment  to  office  not  inherently  an  executive  function. — 
The  power  to  appoint  to  office  is  not  inherently  an  executive  function  ; 
but  by  the  policy  of  our  government  has  been  distributed  among  the 
several  departments  of  state. 
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6.  Power  of  Governor  to  appoint  to  office. — The  Governor,  as  the  chief 
executive,  has  no  inherent  right  to  appoint  to  office,  and  this  function 
belongs  to  him  only  when  conferred  by  statute. 

7.  Constitutionality  of  the  act  to  establish  a  board  of  police  commi*- 
sioners  for  the  city  of  Birmingham. — The  act  approved  December  12, 
1892,  "To  establish  a  board  of  commissioners  of  police  for  the  city  of 
Birmingham,  Alabama,"  which  confers  upon  the  probate  judge  of  Jef- 
ferson county,  the  county  in  which  the  city  of  Birmingham  is  situ- 
ated, the  power  to  appoint  the  commissioners,  is  not  unconstitutional 
and  void  by  reason  of  conferring  upon  a  member  of  the  judicial  de- 
partment the  power  of  appointment. 

8.  Legislati re  enactment*  pram nuri  to  he.  constitutional. — Legislative 
enactments  are  always  presumed  to  be  in  accord  with  the  constitu- 
tion, and  will  not  be  declared  unconstitutional  and  void,  unless  it 
clearly  appears  that  they  offend  some  provision  of  the  constitution. 

9.  The  act  to  estahfixh  a  board  of  police  commixxioner*  of  the  city  of 
Birmingham  not  unconstitutional ',  an  denying  to  the  city  the  right  of  h  ten  I 
self-government. — The  act  "To  establish  a  board  of  commissioners  of 
police  for  the  city  of  Birmingham, "  which  confers  on  the  probate 
judge  of  Jefferson  county  the  power  to  appoint  the  commissioners, 
but  does  not  in  express  terms  provide  that  the  commissioners  so  ap- 
pointed shall  be  residents  of  the  city  of  Birmingham,  is  not  unconsti- 
tutional because  of  such  omission  ;  the  controlling  purpose  of  the  act 
being  to  provide  an  efficient  enforcement  of  the  police  powers  of  Bir- 
mingham, and  the  intention  that  the  commissioners  to  be  appointed 
shall  be  residents  of  the  said  city  being  manifest  on  the  face  of  the 
statute  itself.  (Colkman,  J.  concurring  in  the  conclusion,  but  not  in 
the  reason  therefor. ) 

10.  Legislative  enactments;  when  they  go  into  operation. — Legislative 
enactments  and  their  provisions  go  into  immediate  operation,  unless 
by  force  of  some  general  law,  or  some  provision  contained  in  the  act 
itself,  the  operation  is  postponed,  and  the  special  provision  fixing  such 
postponement  must  be  in  terms  so  clear  and  certain  as  to  admit  of  no 
other  rational  interpretation. 

11.  Termination  of  the  tenure  of  former  officers  upon  appointment  un- 
der a  new  statute. — Under  the  act  establishing  the  board  of  po- 
lice commissioners  for  the  city  of  Birmingham,  which  pro- 
vided for  the  appointment  of  commissioners  by  the  probate  judge  of 
Jefferson  county  on  a  certain  day,  the  tenure  of  the  several  police  of- 
ficers serving  at  the  time  of  the  passage  of  said  act  terminated  so 
soon  as  the  police  commissioners  were  appointed  by  the  probate 
judge;  their  appointment  necessarily  annulling  the  power  under 
which  the  former  police  officers  held. 

12.  Act  not  unconstitutional  hecauxe  the  title  fails  to  express  the  object 
to  determine  the  term*  of  the  police  officers. — The  title  of  a  legislative 
enactment  as  "An  act  to  establish  a  board  of  commissioners 
of  police  for  the  city  of  Birmingham,  Alabama,"  implies  the  in- 
sertion in  the  act  of  all  powers  reasonably  necessary  to  the  efficient 
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administration  of  the  police  department  of  the  city  by  the  police  to 
be  appointed,  which  includes  the  power  to  appoint  police  officers;  and 
the  fact  that  this  power  to  appoint  is  effected  by  cutting  off  the  terms 
of  the  incumbents  does  not  render  the  act  unconstitutional,  because 
that  object  is  not  expressed  in  the  title ;  the  title  of  the  act  beingsuf- 
ficiently  comprehensive  to  include  this  result. 

13.  Duty  of  the  mayor  of  the  city. — It  was  the  duty  of  the  mayor  of 
the  city  to  take  judicial  notice  of  the  appointment  of  the  commis- 
sioners, their  organization  and  selection  of  proper  officers,  when  prop- 
erly certified  to  by  him  ;  and  he  could  not  lawfully  refuse  to  admin- 
ister the  oath  of  office  to  an  officer  appointed  by  the  commission, 
which  appointment  was  certified  to  him,  nor  had  he  the  right  to  in- 
quire into  the  regularity  of  said  appointment. 

14.  Ratification  of  appointment. — There  can  be  no  ratification  by 
the  appointing  power  of  the  prior  appointment  of  a  public  officer; 
but  if  the  person  has  been  informally  appointed,  or  one  duly  appointed 
has  failed  to  qualify,  the  appointing  power  can  only  fill   the  vacancy. 

Appeal  from  the  City  Court  of  Birmingham. 

Heard  before  the  Hon.  H.  A.  Siiarpe. 

The  proceedings  in  this  case  were  instituted  by  a  pe- 
tition filed  by  the  appellee,  T.  C.  McDonald,  in  the  city 
court  of  Birmingham,  in  which  he  prayed  for  a  writ  of 
mandamuH  to  be  issued  to  the  appellant,  David  J.  Fox, 
as  mayor  of  the  city  of  Birrringham,  commanding  him 
to  administer  to  the  petitioner  the  oath  of  office  as  chief 
of  police  for  that  city. 

The  act  approved  December  12,  1890,  establishing  a 
new  charter  for  the  city  of  Birmingham,  provided  in  its 
18th  section  that  the  board  of  mayor  and  aldermen 
should  appoint  the  chief  of  police,  and  such  other  offi- 
cers as  they  thought  necessary  for  the  enforcement  of 
good  government  of  the  city,  and  that  this  board  should 
have  control  over  such  officers.  Section  19  of  said  act 
defined  the  powers  of  the  chief  of  police  of  the  city  of 
Birmingham. 

On  February  19,  1890,  the  municipal  council  of  Bir- 
mingham adopted  a  code  of  city  ordinances.  Section 
46,  chapter  IV  of  said  code,  relating  to  the  officers  and 
their  terms,  provides  that  the  chief  of  police,  and  other 
police  officers,  shall  be  elected  annually  by  the  board  of 
mayor  and  aldermen,  to  serve  at  the  will  of  said  board 
for  one  year,  or  until  their  successors  are  elected  and 
qualified,  beginning  on  January  1st,  of  each  and  every 
year.  Section  47  of  the  same  chapter  requires  that  the 
said  officers  shall  be  residents   and  qualified  electors.. of 
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said  city.  Section  48  requires  that  efcch  of  the  officers 
named  in  section  46  " shall,  before  entering  upon  the  dis- 
charge of  their  respective  duties,  and  within  five  days 
after  election,  appear  before  the  mayor  and  take  and  sub- 
scribe an  oath  well  and  truly  to  perform  the  duties  of 
their  respective  offices  to  the  best  of  their  skill  and  abil- 
ity.''  Section  60  prescribes  that  the  mayor  "shall  have 
the  power,  and  it  shall  be  his  duty,  to  administer  the 
oath  of  office  to  each  of  the  officers  of  the  city."  These 
several  sections  of  the  said  code  of  the  city  of  Birming- 
ham were  in  force  December  12,  1892,  when  "An  act  to 
establish  a  board  of  commissioners  of  police  for  Bir- 
mingham, Alabama,' '  was  approved  and  became  a  law. 
Acts  1892-93,  p.  177.  This  last  act  referred  to  consists 
of  five  sections.  Section  1  provides  for  the  appointing 
of  a  board  of  commissioners  of  police  for  the  city  of 
Birmingham  by  the  probate  judge  of  Jefferson  county, 
consisting  of  five  persons.  The  first  appointment  to  be 
made  at  the  first  regular  meeting  of  the  board  of  mayor 
and  aldermen  in  the  month  of  January,  1893,  or  imme- 
diately thereafter,  and  regulates  the  terms  of  officers  ap- 
pointed. Section  2  provides  for  future  appointments 
and  for  the  filling  of  vacancies.  Section  3  prescribes 
the  oath  of  office  which  the  commissioners  must  take  be- 
fore entering  upon  the  duties  of  the  office,  and  directs 
that  the  oath  shall  be  entered  upon  the  minutes  of  the 
proceedings  of  the  board,  and  the  original  filed  in  the 
office  of  the  city  clerk.  Section  4  prescribes  the  powers 
of  the  police  commissioners,  and  is  as  follows:  "That 
the  board  of  police  commissioners  thus  appointed  and 
qualified  shall  have  the  exclusive  power,  and  it  shall  be 
their  duty,  to  appoint  a  chief  of  police  and  such  other 
.police  officers  and  policemen  as  may  be  prescribed  by  city 
ordinance.  The  salary  of  such  officer  and  policeman  to 
be  prescribed  by  city  ordinance,  and  shall  not  be  in- 
creased or  diminished  during  their  respective  terms. 
This  power  shall  extend  to  unexpired  as  well  as  to  reg- 
ular terms.  They  shall  keep  a  record,  and  one  of  said 
board  shall  act  as  clerk  thereof,  keeping  a  complete  rec- 
ord of  all  their  proceedings.  They  shall  hold  a  stated 
meeting  each  month,  and  such  other  meetings  as  the 
public  interest  may  from  time  to  time  require.  Threo 
shall  constitute  a  quorum,  with  power  to  transact  busi- 
ness.    They  shall  exercise  full  directions  and  control  of 
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the  officers  and  members  of  the  police  force  in  conform- 
ity to  existing  laws  and  ordinances,  and  such  as  may  be 
made  in  the  future  applicable  to  the  subject/ '  Section 
5  relates  to  the  removal  of  police  officers  or  policemen 
from  office  by  the  board  of  commissioners. 

It  is  shown  by  the  record  that  on  January  4, 1893,  that 
being  the  first  meeting  of  the  mayor  and  aldermen  {of 
Birmingham  for  that  year,  M.  T.  Porter,  the  probate 
judge  of  Jefferson  county,  appointed  five  police  commis- 
sioners as  required  by  the  "Act  to  establish  a  board  of 
commissioners  of  police  for  the  city  of  Birmingham," 
who  took  the  oath  prescribed,  and  that  the  commission- 
ers thus  appointed  met  and  organized.  After  the  first 
appointment  several  vacancies  occurred  by  resignation, 
but  they  were  filled  by  the  probate  judge  in  accordance 
with  the  said  act.  On  March  6,  1893,  the  board  of  com- 
missioners of  police  elected  the  petitioner,  T.  C.  McDon- 
ald, to  the  office  of  chief  of  police,  at  the  same  time  elect- 
ing other  policemen.  At  the  meeting  of  the  board  of 
police  commissioners  on  March  30,  1893,  there  was 
adopted  the  following  resolution:  "Be  it  further  re- 
solved, that  the  president  and  secretary  be  and  they  are 
hereby  instructed  in  the  name  of  the  commissioners  to 
formally  report  to  the  mayor  and  aldermen  of  Birming- 
ham on  the  first  Wednesday  night  of  April,  1893,  that 
this  commission,  on  March  6,  1893,  elected  the  following 
officers  and  patrolmen  for  the  city  of  Birmingham. 
Chief,  T.  C.  McDonald,  [and  other  officers] .  The  elec- 
tion of  whom  is  hereby  ratified  and  confirmed." 

On  April  1,  1893,  the  petitioner,  T.  C.  McDonald,  ap- 
peared before  Mayor  David  J.  Fox  at  his  office, 
and  offered  to  take  the  oath  of  office  as  required  by 
section  48  of  the  city  code,  and  to  subscribe  the  same, 
and  requested  the  said  Fox,  as  such  mayor,  to  adminis- 
ter the  oath  unto  him  ;  but  the  mayor  refused  to  do  so  ; 
whereupon  the  said  McDonald  filed  the  present  petition 
praying  for  a  writ  of  viandanwx.  In  this  petition  the 
said  petitioner  averred  the  facts  as  above  stated,  and 
further  averred  that  on  March  31,1893,  he  received  from 
the  board  of  commissioners  of  police1  a  certificate  of  his 
election  on  March  6,  1893,  as  chief  of  police  of  Birming- 
ham, and  of  the  ratification  and  confirmation  of  his 
election  on  March  30,  1893,  which  certificate  was  signed 
by  "J.  P.  Mudd,  chairman,"  and  "M.  M.  Boggan,  sec- 
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retary ,"  who  were  members  of  said  commission,  and  who 
had  been  previously  elected  to  their  respective  offices . 
The  respondent  demurred  to  the  petition  upon  many 
grounds,  which  may  be  summarized  as  follows:  (1.) 
That  the  petition  shows  that  the  petitioner  did  not  apply 
to  take  the  oath  within  five  days  after  his  election.  (2.) 
That  it  does  not  appear  from  the  petition  that  the  re- 
spondent Fox  had  any  legal  notice  of  the  defendant's 
election.  (3.)  It  was  not  shown  by  the  petition  that 
the  petitioner  was  duly  elected  chief  of  police  on  March 
6,  or  that  his  election  was  ratified  on  March  30,  or 
that  the  police  commissioners  had  any  authority  to  ratify 
it.  (4.)  It  is  not  shown  in  the  petition  that  there  was 
any  vacancy  in  the  office  of  chief  of  police  at  the  time  of 
the  alleged  election  or  ratification.  (5.)  That  the  peti- 
tion seeks  to  compel  tliQ  performance  by  mandamus  of  an 
act  requiring  the  exercise  of  judgmQnt  and  discretion. 
(6.)  That  the  act  establishing  the  board  of  commission- 
ers of  police,  under  which  the  petitioner  claims  to  have 
been  elected,  was  unconstitutional  because, (a.) the  whole 
purpose  of  the  act  was  not  expressed  in  its  title  ;  (b.)  it 
was  not  competent  to  confer  the  power  to  appoint  4he 
board  of  police  commissioners  upon  the  probate  judge ; 
(c.)  the  act  confers  upon  the  probate  judge  the  power  to 
remove  from  office  incumbents,  whose  terms  had  not  ex- 
pired, without  due  process  of  law ;  (d.)  the  act 
deprives  the  citizens  of  Birmingham  of  the  right  of  local 
self-government.  This  demurrer  was  overruled  by  the 
court ;  and  thereupon  the  respondent  filed  his  answer,  in 
which  he  renewed  with  more  detail  the  several  objections 
raised  by  the  demurrer  ;  and  in  addition  thereto  set  up 
many  facts  to  substantiate  the  following  defenses : 
1st.  The  denial  of  the  election  of  the  petitioner  on  March 
6,  1893,  and  the  ratification  of  his  election  on  March  30, 
189:*.  2d.  An  attack  upon  the  organization  of  the 
board  of  police  commissioners.  3d.  That  McDonald 
had  not  executed  bond,  nor  had  the  mayor  and  aldermen 
approved  the  same  at  the  time  of  the  demand  and  re- 
fusal averred  in  the  petition.  4th.  That  the  office  was 
n.ot  vacant  at  the  time  of  such  demand,  because  S.  H. 
Norton  had,  on  December  9,  1892,  been  elected,  under 
the  then  existing  charter  and  ordinance ,  chief  of  police  for 
the  city  of  Birmingham  for  the  year  1893 .  5th .  That  the 
respondent  was  not  legally  and  officially  notified  of  the 
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organization  of  the  board  of  police  commissioners,  and 
of  the  appointment  of  said  T.  C.  McDonald  as  chief  of 
police . 

It  is  not  deemed  necessary  to  set  out  in  detail  the 
many  other  facts  which  are  shown  by  the  bill  of  excep- 
tions. Upon  the  hearing  of  the  cause,  the  judge  of  the 
city  court  granted  the  relief  prayed  for  in  the  petition, 
ordered  the  mandamus  to  be  issued  to  the  respondent, 
David  J.  Fox,  Mayor  of  Birmingham,  Alabama,  com- 
manding him  to  administer  to  the  petitioner,  upon  ap- 
plication, the  oath  of  office  as  chief  of  police  of  the  city 
of  Birmingham.  From  this  judgment  the  respondent 
appeals,  and  assigns  as  error  the  overruling  of  his  de- 
murrer to  the  petition,  and  the  rendition  of  the  judgment 
awarding  the  writ  of  mandamus,  together  with  many 
rulings  of  the  court  upon  the  evidence,  which,  as  stated 
above,  are  unnecessary  to  be  stated  in  detail. 

Gregg  &  Thornton,  Brooks  &  Brooks  and  Jambs  E. 
Hawkins  for  appellant. — (1.)  In  the  absence  of  con- 
stitutional authority,  the  legislature  can  not  confer 
power  to  remove  an  officer,  other  than  by  act  of  the 
legislature  abolishing  the  office,  and  this  is  especially 
the  case  when  the  office  has  a  fixed  tenure. — Cotton  v. 
Ellis,  7  Jones  (N.  C.)  545;  Dallam  v.  Willson,  53  Mich. 
392,  s.  c.  51  Am.  Rep.  128;  State  v.  Wiltz,  11  La.  Ann. 
439;  State  v.  Harrison,  3  Am.  St.  Rep.  663,  s.  <\  113 
Ind.  234  ;  Hill  v.  State  of  Alabama,  1  Ala.  563.  (2.)  The 
legislature  of  the  State  of  Alabama  had  no  constitu- 
tional authority  to  pass  the  act  providing  for  the  estab- 
lishment of  the  Board  of  Commissioners  of  Police  for 
the  city  of  Birmingham,  Ala.,  and  vest  in  the  judge  of 
probate  of  Jefferson  county  the  power  to  appoint  the 
commissioners,  and  make  no  provision  that  the  commis- 
sioners should  reside  in  said  city ;  the  passage  of  the  act 
being  an  unlawful  attempt  to  deprive  the  people  of  the 
city  of  Birmingham  of  local  self-government. — Cooley's 
Cons.  Lim.  (4  Ed.),  44;  State  of  Indiana,  ex  rel 
Jameson  v.  Denny.  4  Lawyers'  Rep.  Ann.  79;  The 
People  v.  Hurlbut,  24  Mich.  44;  People  ex  rel  Bolton 
x\i  Albertson,  55  N.  Y.  50  ;  Park  Commissioners  r.  Common 
Council  of  Detroit,  28  Mich.  228.  (3.)  If  the  act  under 
consideration  gives  to  the  commissioners  the  power  to 
appoint  the  chief  t>f  police  and  other  police  officers,  in 
place  of  the  chief  of  police  and  other  police  officers  duly 
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elected  by  the  board  of  mayor  and  aldermen  of  Birming- 
ham before  the  approval  of  the  said  act  of  the  legislature, 
it  is  unconstitutional,  in  that  the  subject  of  the  act  is 
not  clearly  expressed  in  the  title. — Ballentyne  v.  Wicker- 
sham,  75  Ala.  533  ;  Brooks v .  Hydorn,  42  N. W .  Rep . (Mich.) 
1122.  (4.)  The  act  of  the  legislature,  providing  for 
the  appointment  of  the  Board  of  Police  Commissioners, 
which  elected  appellee,  is  in  violation  of  the  constitu- 
tion of  Alabama,  in  that,  it  confers  on  the  probate 
judge  of  Jefferson  county,  who  belongs  to  the  judicial 
department  of  the  State,  the  power  to  appoint  the  police 
commissioners  ;  the  power  to  appoint  to  office  being  in- 
trinsically an  executive  act,  and  properly  belongs  to  the 
executive  department  of  the  State. — Code  (1886)  Ala- 
bama, p.  25,  Cons.  Art.  Ill,  §§  1  and  2  ;  Code  (1886)  Ala- 
bama, p.  35,  Cons.,  Art.  VI,  §  1  ;  Acts  of  Alabama  1892-3, 
p.  177;  Case  of  Supervisors  of  Elections,  114  Mass.  247  ; 
State  ex  rel  Jameson  v.  Denny ,  4  Lawyers'  Rep.  Ann.  79 ; 
Buryoyne  v.  Board  of  Supervisors  of  the  County  of  San 
FrancUco,  5  Cal.  19  ;  Exline  v.  Smith ,  5.  Cal.  112  ;  Ih'ckey 
v.  Hurlbutt,  5.  Cal.  343;  Ton  lime  County  v.  Stanislaus 
County,  6  Cal.  440  ;  Phelan  v.  San  Francisco,  6  Cal.  531  ; 
People  v.  1  fester,  6  Cal.  679  ;  People  r.  Eldorado  County,  8  Cal. 
58  ;  Sanderson's  Case ,30  Cal.  160  ;  Taylor  v.  Commonwealth, 
3  J.  J.  Marsh.  (Ky.)  401  ;  State  i\  Kennon,  7  Ohio  St. 
561;  Achlexfs  Case,  4  Abb.  Pr.  35;  State  v .  Barbour ,  53 
Conn.  76,  55  Am.  Rep.  65;  Marbury  v.  Madison,  1 
Cranch.  137.  (5.)  The  police  commissioners  appointed 
by  the  judge  of  probate,  under  said  act  of  the  legis- 
lature, and  the  chief  of  police  of  Birmingham  elected 
by  said  police  commissioners,  are  State  officers,  and  not 
mere  agents  of  a  municipal  corporation. — Code  (1886) 
Alabama,  Vol.  II,  p.  124,  g  4260;  Acts  of  Alabama, 
1890-91,  p.  127,  S  19;  Burch  v.  Ilardwicke,  32  Am.  Rep. 
(Va.)  640,  and  many  other  cases  therein  cited ;  People  v. 
Jlurlbut,  24  Mich.  44,  s.  c.  9  Am.  Rep.  103  ;  Cnbb  v.  City 
of  Portland,  55  Me.  381  ;  Butfrick  v.  City  of  Lowell,  1 
Allen,  172  ;  Williams  Case,  44  Ala.  41.  (6.)  The  act  of 
the  legislature  providing  for  the  establishment  of  a  Board 
of  Police  Commissioners  for  the  city  of  Birmingham,  Ala., 
is  expressly  within  the  inhibition  of  the  constitution  of 
the  State  ;  but  if  the  act  is  merely  by  implication  within 
the  inhibition  of  the  constitution,  it  is  the  duty  of  the 
court  to  declare  the  law  unconstitutional. — Pa  ye  v.  Allen, 
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58  Pa.  338,  98  Am.  Dec.  273;  People  v.  Gillson,  109 
N.  Y.  389,  12  Cent.  Rep.  616,  4  Am.  St.  Rep.  465; 
Flint  River  Steam  Boat  Co.  v.  Foxier,  5.  Ga.  194,  48  Am. 
Dec.  248  ;  Baily  v.  Phil.  W.  &  R.  R.  Co.,  4  Harr.  (Del.) 
389,  44  Am.  Dec.  593  ;  Boston  v.  Cummins,  6  Ga.  102,  60 
Am.  Dec.  717  ;  State  of  Indiana  ex  rel.  Jameson  v.  Denny, 
4  Lawyers  Rep.  Ann.,  page  93;  Ballentyne  v.  Wicker- 
sham,  75  Ala.  533 ;  Lane  xk  Kolb,  92  Ala.  636,  9  So.  Rep. 
873.  (7.)  Even  if  the  act  to  establish  a  board  of  commis- 
sioners of  police  be  constitutional ,  and  McDonald  be  en- 
titled to  have  the  oath  of  office  administered,  he  was 
bound  to  exhibit  to  the  mayor  prima  facie  evidence  that 
he  had  a  clear  title  thereto  free  from  doubt,  of  which  the 
mayor  was  to  judge ;  and  it  being  a  judicial  act  the 
decision  of  the  mayor  is  not  reversible  on  mandamus 
even  though  his  decision  be  wrong.  But  in  this  case 
the  evidence  of  title  exhibited  by  McDonald  to  the  mayor 
did  not  show  that  he  had  a  clear  title  thereto  free  from 
doubt,  but  the  facts  before  the  mayor  clearly  show  that 
Norton,  the  present  incumbent  of  the  office,  was  duly 
elected  to  the  office  by  proper  authority,  that  his  title 
thereto  was  free  from  all  reasonable  doubt,  and  that  the 
decision  of  the  mayor  was  clearly  correct.  Furthermore, 
the  act  of  the  legislature,  properly  construed,  confers 
no  authority  upon  the  police  commission  to  remove  Nor- 
ton from  office  during  the  existence  of  his  term ,  without 
cause,  and  without  a  hearing. — Ex  parte  Harris,  52  Ala. 
87;  Cook  v.  Candee,  lb.  109;  Thompson  v.  Holt,  lb.  491 ; 
Ex  parte  Thompson,  lb.  98  ;  Ex  parte  Jones,  94  Ala.  33,  10 
So.  Rep.  429;  Ramagnano  v.  Crook,  88  Ala.  450,  7  So. 
Rep.  247;  Dunbar  v.  Frazer,  78  Ala.  538;  Mobile  Ins.  Co. 
v.  Cleveland.  76  Ala.  321;  Hodgkinson's  Cane,  5  N.  Y. 
(Hill)  631-634;  4  Amer.  &  Eng.  Encyc.  of  Law, 
p.  99,  note 2  ;  U.  S.  v.  Seaman,  17  How.  (U.  S.)  225  ;  U.  S. 
v.  Guthrie,  17  lb.  284 ;   State  v.  Governor,  22  Wis.  110. 

Cabaniss  &  Weakley,  coirfra. —  (1.)  Administration 
of  official  oath  is  a  ministerial  act,  and  mandamus  will  lie 
to  compel  proper  officer  to  administer  it. — In  re  Heath, 
3  mil.  (N.  Y.)  42;  People  v.  Straight,  (N.  Y.  App.)  28 
N.  E.  Rep.  762;  People  v.  Dean,  3  Wend.  438;  People  v. 
Q/tfs,  3  Cal.  167,  see  page  175;  People  v.  Fletcher,  2 
Scammon  (111.)  483;  Ex  parte  Win  field,  3  Ad.  &  Ell. 
614;  30  Eng.  C.  L.  285;  Groome  v'.Gwin,  43  Md.  572; 
8  U.  S.  Dig.  N.  S.  p.  525,  Sec.  22.   (2.)  Laws  and  ordi- 
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nances  stipulating  that  oaths  of  office  be  taken  or  official 
bonds  be  executed  within  some  specified  time  are  direc- 
tory merely,  and  hence  the  failure  of  McDonald  to  offer 
to  take  the  oath  within  five  days  from  March  6,  1893, 
the  day  of  his  election,  did  not  destroy  his  right  to  have 
it  administered  to  him  on  April  1st. — Kearney  v.  Andrews, 
2  Stockton  (N.  J.)  70;  State  r.  Lindley,  10  Ohio  51; 
Lantz  v.  People,  118  111.  137;  1  Dill.  Munic.  Corp.  Sec. 
214 ;  Sprawl  ?;.  Lawrence,  33  Ala.  674 ;  State  v.  Churchhill, 
41  Mo.  41 ;  State  v.  County  Court t  44  Mo.  230  ;  People  v. 
Hully,  12  Wend.  481.  But  if  this  were  not  so,  the  rati- 
fication of  the  election  on  March  30th  was  equivalent  to 
a  new  election  and  the  offer  on  April  1st,  within  five 
days,  was  in  time  according  to  the  strictest  possible  rule. 
(3.)  Under  our  system,  all  officers  are  oath  bound,  and 
the  petitiorer  was  required  under  existing  ordinances  to 
take  the  oath  of  office.  These  ordinances  applied  to 
him. — Joseph  v.  Cawthorn  74  Ala.  411.  (4.)  The  police 
commission  act  is  constitutional,  and  is  not  subject  to 
any  of  the  objections  made  to  its  validity,  (a)  The  title 
is  sufficient. — Board  of  Per .  v.  Barber,  53  Ala.  589  ;  Mont- 
gomery B.  &  L.  A  two.  v.  Uobinnon,  69  Ala.  413  ;  Dillard  i  >. 
Webb,  55  Ala.  468.  (b)  The  legislature  has  plenary 
power  over  public  officers  and  offices.  Office  holders 
have  no  vested  rights  in  their  places. — Lane  v.  Kolb,  92 
Ala.  636,  9  So.  Rep.  973,  and  authorities  cited  ;  Lang  v. 
Mayor,  81  N.  Y.  425  ;  People  v.  Whi thick,  92  N.  Y.  190  ;  Ex 
parte  Ln*l:,$2  Ala.  519,  526,2  So.  Rep.  140. (c)  No  clause 
of  the  constitution  can  be  shown  that  guarantees  to  muni- 
cipal corporations  the  right  of  local  self-government. — 
State  r.  Seary,X5  N.W.  Rep.  (Neb.)22S  ;  State  r.  Bennettjb. 
235  ;  Dillard  r.  Webb,  55  Ala.  468  ;  Board  of  Per.  r.  Barber, 
53  Ala.  589.  (d)  The  legislature  has  all  the  legislative 
power  of  the  British  Parliament,  except  as  limited  by 
the  constitution. — Morgan  r.  State,  76  Ala.  60;  Darin  v. 
State,  68  Ala.  58;  Hare  r.  Kcnnerly,  83  Ala.  608,  3  So. 
Rep.  683  ;  .1/.  £  .1.  of  Birmingham  r.  Klein,  89  Ala.  461, 
7  So.  Rep.  386;  Dorman  r.  State,  34  Ala.  231.  (5.)  The 
power  to  appoint  to  office  is  not  declared  in  the  consti- 
tution to  properly  belong  to  the  executive  department, 
it  is  not  inherently  and  essentially  an  executive  func- 
tion, in  the  sense  that  it  can  only  be  constitutionally 
performed  by  a  member  of  the  executive  department  of 
the  State.  The  probate  judge  is  not  by  the  constitution 
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made  a  part  of  the  judicial  department ;  and  it  was  com- 
petent for  the  legislature  to  empower  the  probate  judge 
to  appoint  police  commissioners  for  Birmingham . — State 
v.  George,  29  Pac.  Rep.  (Ore.)  358  ;  s.c.  10  Lawyers  Rep. 
Ann.  737;  People  v.  Morqan,  90"  111.  502;  People  v.  //o/f- 
man,  110  111.  589;  Field  r.  People,  2  Scammon  (111.)  79; 
Mc Arthur  v.  Nelson,  81  Kv.  07 ;  Baltimore  v.  State,  15 
Md.  370 ;  s.c.  74  Am.  Dec.  572  ;  34  Cal.  520 ;  People  r. 
Freeman,  80  Cal.  233;  s.  o.  22  Pac.  Rep.  173;  s.  c.  13 
'Am.  St.  Rep.  122  and  note;  State  r.  Seymour,  35  N.  J. 
L.  54 ;  Santa  v.  State,  2  Iowa  105  ;  State  v.  Kolscn,  (Ind.) 
29  N.  E.  Rep.  595;  Walter  v.  Cincinnati,  21  Ohio  St.  1 
and  14;  State  v.  Harmon,  31  lb.,  250;  1  Dill.  Munic. 
Corp.  (4Ed.),Sec.O0,  p.  102;  Daley  v.  St.  Paul,  7  Minn. 
390.  (0.)  In  doubtful  cases  statutes  will  not  be  declared 
unconstitutional. — Barb  Wire  Co.  v.  Brown ,  (54  Iowa  275  ; 
Baltimore  v.  State,  74  Am.  Dec.  and  note  p.  595;  Louis- 
ville It.  II.  Co.  v.  Davidson,  02  Am.  Dec.  424.  (7.)  Contem- 
poraneous construction  of  constitution  and  its  sanction 
by  subsequent  legislative  acts  will  be  followed. — Bruce  v. 
Schuyler,  40  Amer.  Dec.  447;  Nichols  v.  Bridgeport,  00 
lb.  030.  (8.)  It  was  the  duty  of  the  Mayor  to  obey  the 
law,  not  to  question  its  validity. — State  v.  Shakespeare, 
(La.)  0  So.  Rep.  592  ;  People  v.  Salomon,  51  111.  39 ;  Hoke 
v.  Field,  10  Bush.  (Ky.)  144.  (9.)  The  police  commis- 
sion act  vested  in  the  commissioners  the  power  and  im- 
posed the  duty  of  electing  a  chief  of  police  for  Birming- 
ham ,  and  when  they  elected  petitioner  the  then  incum- 
bent's rights  ended. — Ex  parte  H7/ey  ,54  Ala.  220  ;  Reynolds 
v.  McAfee,  44  Ala.  237  ;  Ex  parte  Lusk,  82  Ala.  519,2  So. 
Rep.  140;  Kecnan  v.  Perry,  24  Texas  253.  (10.)  The 
appointees  of  the  mayor  and  aldermen  held  at  the  will 
of  the  board.  When  the  powTer  of  that  body  was  tran&- 
f erred  to  another  body  by  the  police  commission  act, 
their  appointments  terminated. — Mechem  on  Agency,  § 
270  ;  State  v.  Board,  7  Neb.  42.  (11 .)  This  is  not  a  peti- 
tion to  induct  McDonald  into  office,  but  to  require  of 
defendant  the  performance  of  a  ministerial  duty  attach- 
ing to  his  office.  Mandamus  is  the  appropriate  remedy, 
and  there  is  nothing  in  the  incumbency  of  Norton,  as 
shown  in  the  record,  to  defeat  petitioner  in  the  remedy 
selected. — State  v.  Ely,  43  Ala.  508,570;  State  v.  Plam- 
beck,  (Neb.)  54  N.  W.  Rep.  007;  Beck  v.  Jackson ,  43  Mo. 
117;  People  v.  Fletcher,  2   Scammon  (111.)   483;   Cope  v. 
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State,  25  H.  E.  Rep.  (Ind.)  866;  State  v.  Saxon,  6  So. 
Rep.  (Fla.)  858;  Driscoll  v.  Jones,  44  N.  W.  Rep.  726; 
People  v.  Old*,  3  Cal.  167,  175;  Ex  parte  Strong, 
24  Pick.  484;  State  v.  County  Court,  44  Mo.  230; 
High  Ext.  Leg.  Rem.  Sec.  52,  p.  57;  Gulick  r. 
New,  77  Am.  Dec.  49 ;  Delgado  &  Chavez  34  Am.  &  Eng. 
Corp.  Cases,  334;  The  King  v.  Morgan  Rice,  5  Modern 
325;  Ex  parte  Lusk,  82  Ala.  519',  2  So.  Rep.  140;  Lane 
v.  Kolb%  92  Ala.  636,  9  So.  Rep.  873 ;  People  v.  Head,  25 
111.  325  ;  People  v.  Kilduff,  16  111.  493 ;  75  111.  186.  (12.)' 
Mandamus  will  lie  when  relief  can  not  be  procured  by 
quo  warranto. — Lewis  v.  Whittle .,  (Va.)  5  Amer.  &  Eng. 
Corp.  Cases,  271  ;  ///  re  Strong,  20  Pick.   (Mass.)  495. 

HEAD,  J.— On  December  12,  1892,  the  General  As- 
sembly passed  "An  act  to  establish  a  Board  of  Commis- 
sioners of  Police  for  the  City  of  Birmingham,  Alabama*;'' 
which  act  provides  for  the  appointment,  by  the  probate 
judge  in  and  for  Jefferson  county,  of  a  board  of  commis- 
sioners of  police  for  said  city,  consisting  of  five  persons, 
and-  defines  its  powers  and  duties  ,  among  which  are  to 
appoint  a  chief  of  police  and  such  other  police  officers 
and  policemen  as  is  or  may  be  prescribed  by  city  ordi- 
nance, and  to  exercise  full  direction  and  control  of  the 
officers  and  members  of  the  police  force  in  conformity  to 
existing  and  future  laws  and  ordinances  on  the  subject. 
Accordingly,  the  probate  judge  appointed  five  persons 
who  entered  upon  the  duties  of  their  offices,  and,  as  a 
board,  appointed  T.  C.  McDonald  to  the  office  of  Chief 
of  Police,  who  thereafter  presented  himself  to  David  J. 
Fox,  the  mayor  of  the  city,  for  qualification,  and  de- 
manded that  the  oath  of  office  be  administered  to  him  ;  it 
being  the  duty  of  the  mayor,  under  city  ordinance,  to 
administer  the  oaths  of  office  to  the  officers  of  police. 
Fox  declined  to  administer  the  oath,  and  McDonald 
applied  to  the  city  court  of  Birmingham  for  the  writ 
of  mandamus  compelling  him  to  do  so.  From  an  order 
of  the  court  granting  the  peremptory  writ,  Fox  appealed 
to  this  court. 

This  act  is  assailed  by  the  appellant  as  unconstitutional , 
on  several  grounds.  We  will  notice  first,  the  chief  con- 
tention, that  it  offends  sections  1  and  2  of  Article  III  of 
the  constitution.  These  are  as  follows :  "Article  III. 
Distribution  of  Powers  of  Government.     §  1.     The  pow- 
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ers  of  the  government  of  the  State  of  Alabama  shall  be 
divided  into  three  distinct  departments,  each  of  which 
shall  be  confided  to  a  separate  body  of  magistracy,  to- 
wit :  Those  which  are  legislative,  to  one;  those  which 
are  executive,  to  another  ;  and  those  which  are  judicial, 
to  another,  g  2.  No  person,  or  collection  of  persons, 
being  of  one  of  those  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the  others,  except 
in  the  instances  hereinafter  expressly  directed  or  per- 
mitted.' '  U  fs  gQntftnfod  that  the  act  in  question  is  vio- 
lative of  these  provisions  for  the  reason,  that  the  probate 
judge,  upon  whom  the  power  of  appointing  the  commis- 
sioners is  conferred,  is  of  the  judicial  department  of  the 
State  government,  while  this  power  of  appointment  so 
conferred  upon  him  properly  belongs  to  the  executive 
department,  within  the  meaning  of  the  constitutional 
provisions  quoted. 

To  solve  the  question  thus  presented,  we  must  learn 
what  these  provisions  mean .  Noticing  them  analytically , 
wre  observe,  first,  that  the  general  purpose  of  the  article 
is  the  distribution  of  the  powers  of  the  government  of  the 
State)  and  to  that  end,  it  is  declared  first,  that  those 
power*  shall  be  divided  into  three  distinct  "departments"  ; 
secondly,  that  each  of  these  "departments"  shall  be  con- 
fided to  a  separate  "body  of  magistracy/1  to- wit,  those 
powers  which  are  legislative,  to  one;  those  which  are 
executive  to  another;  and  those  which  are  judicial  to 
another;  and,  thirdly,  that  no  person,  or  collection  of 
persons,  being  of  one  of  those  " departments"  shall  exer- 
cise any  power  properly  belonging  to  either  of  the  others, 
except  in  the  instances  expressly  directed  or  permitted. 
Thus  we  see  that  the  powers  of  government  distributed 
are  those  which  are  divided  into  the  three  departments , 
and,  by  these  three  divisions  or  departments,  confided 
to  separate  bodies  of  magistracy.  First,  then,  what  are 
we  to  understand  by  the  terms  "departments"  and  '  'body 
of  magistracy,''  as  they  are  here  used?  How  are  these 
bodies  of  magistracy  to  whom  these  powers  are  to  be 
confided  to  be  created  and  made  known?  Of  whom  or 
what  shall  they  consist?  We  get  definite  and  complete 
information  upon  this  subject  from  the  three  succeeding 
articles  of  the  constitution  itself,  viz.  :  " Article  IV. 
Legislative  Department.  §  1.  The  legislative  power  of 
this  State  shall  be  vested  in  a  general  assembly,  which 
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shall  consist  of  a  senate  and  house  of  representatives. " 
"Article  V.  Executive  Department,  §1.  The  executive 
department  shall  consist  of  a  governor,  secretary  of  state, 
state  treasurer,  state  auditor,  attorney  general  and  su- 
perintendent of  education,  and  a  sheriff  for  each  county. 
§2.  The  supreme  executive  power  of  this  State  shall 
be  vested  in  a  chief  magistrate  who  shall  be  styled  The 
Governor  of  the  State  of  Alabama."  *' Article  VI.  Ju- 
dicial Department,  gl.  The  judicial  power  of  the  State 
shall  be  vested  in  the  senate,  sitting  as  a  court  of  im- 
peachment, a  supreme  court,  circuit  courts,  courts  of 
probate,  such  inferior  courts  of  law  and  equity,  to  con- 
sist of  not  more  than  five  members,  as  the  general  as- 
sembly may  from  time  to  time  establish,  and  such  per- 
sons as  may  be  by  law  invested  with  powers  of  a  judicial 
nature." 

The  term  "departments,"  it  will  be  observed,  is  first 
used  to  denote  the  three  parts  or  divisions  into  which 
the  powers  of  government  are  to  be  divided ;  but  in  the 
context  it  is  used  interchangeably  with  the  term  "body 
of  magistracy,"  to  denote  the  governing  bodies  to  which 
the  powers  of  government  are  respectively  confided. 
Here  then,  we  have  a  department  or  body  of  magistracy, 
consisting  of.  a  senate  and  house  of  representatives  to 
which  is  confided  the  legislative  power ;  a  department 
or  body  of  magistracy  consisting  of  a  governor,  secretary 
of  state,  state  treasurer,  state  auditor,  attorney  general 
and  superintendent  of  education,  and  a  sheriff  for  each 
county,  to  which  is  confided  the  executive  power,  the 
supreme  executive  power  being  vested  in  the  governor ; 
and  a  department,  or  body  of  magistracy,  consisting  of 
the  senate,  sitting  as  a  court  of  impeachment,  supreme 
court,  circuit  courts,  courts  of  probate,  such  inferior 
courts  of  law  and  equity,  to  consist  of  not  more  than  five 
members,  as  the  general  assembly  may  from  time  to  time 
establish,  and  such  persons  as  may  be  by  law  invested 
with  powers  of  a  judicial  nature,  to  which  is  confided  the 
judicial  power,  intended  by  the  constitution  to  be  dis- 
tributed. When  we  speak,  therefore,  of  the  legislative 
department  let  us  be  understood  to  mean,  as  the  consti- 
tution intends,  the  senate  and  house  of  representatives ; 
of  the  executive  department,  the  governor  and  other  offi- 
cers above  named  with  him  ;  and  of  the  judicial  depart- 
ment, the  senate  sitting  as  a  court  of  impeachment,  the 

Vol.  101. 


Digitized  by 


Google 


1805-93.]  OF  ALABAMA  65 

[Fox  v.  McDonald.] 

courts  and  so  forth,  above  named,  as  constituting  that 
department.  Keeping  these  definitions  in  view,  we  can 
the  better  determine  the  vital  question  arising  upon  the 
contention  now  under  discussion  in  this  cause,  which  is, 
what  powers  of  government  does  the  constitution  intend 
shall  be  confided  to  the  exercise,  respectively,  of  these 
several  governing  bodies?  Now,  it  must  be  conceded 
that  the  powers  thus  vested  in  these  several  departments 
are  intended  to  be  committed  to  their  exclusive  exercise ;  ^ 
and  this,  independently  of  the  provision  that  no  person 
or  collection  of  persons,  being  of  one  of  those  depart- 
ments, shall  exercise  any  power  properly  belonging  to 
either  of  the  others.  Thus,  for  instance,  the  legislative 
power  intended  to  be  vested  in  the  General  Assembly 
can  not  be  delegated  to  any  other  body,  whether  such 
body  be  of  either  the  other  defined  departments  or  not, 
but  must  be  exercised  exclusively  by  the  General  Assem- 
bly itself.  So  also,  an  executive  power  intended  to  be 
vested  in  the  executive  department,  can  not,  by  legisla- 
tion, be  vested  in  any  other  person  or  body,  whether 
such  person  or  body  be  of  either  of  the  other  departments 
or  not.  For  instance,  the  pardoning  power,  or  the 
power  to  fill  vacancies  in  certain  specified  offices,  being, 
by  the  constitution,  vested  in  the  Governor,  can  not, 
by  legislation,  be  transferred  to  another,  but  must  be 
exercised  by  the  Governor  exclusively.  As  this  is  so, 
in  reference  to  acts  expressly  confided  to  a  particular  de- 
partment, so  also  must  it  be  true  with  reference  to  acts 
which,  by  construction  or  implication,  are  con- 
fided to  that  department.  To  repeat,  all  acts,  expressly 
or  impliedly,  assigned  to  a  department  by  the  constitu- 
tion must  be  performed  by  that  department,  and  the 
power  to  perform  them  can  not  be  conferred  elsewhere. 
Cooley  on  Con.  Lim.,  marg.  p.  115.  ^ 

We  return  then  to  the  question  :  What  powerg  does  the  < 
constitution  intend  shall  be  thus  confided  to  the  exclusive 
exercise,  respectively,  of  these  several  governing  bodies? 
The  insistence  in  argument  of  counsel  for  appellant,  or 
that  to  which  it  leads,  is,  that,  except  in  cases  otherwise 
provided  by  the  constitution  itself,  every  act  which  is 
legislative  in  its  nature  and  which  pertains  to,  or  in  any 
wise  affects,  the  government  of  the  citizen,  or  which  con- 
trols and  regulates  the  conduct  of  citizens  in  their  mutual 
intercourse,  wheresoever,  within  the  State,  such  govern- 
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ment  or  control  is  to  be  accomplished,  and  for  whatso- 
ever purpose  such  accomplishment  is  intended,  must  be 
exercised  by  the  state  legislative  department ;  that  all 
acts  which  are  of  a  judicial  nature,  affecting  the  govern- 
ment of  the  citizen,  or  pertaining  to  the  enjoyment,  en- 
forcement or  administration  of  the  laws  of  the  land,  must 
be  exercised  by  the  state  judicial  department,  or  some 
member  of  it ;  and  likewise,  that  all  such  acts  which  are 
of  an  executive  nature  must  be  exercised  by  the  state  execu- 
tive department,  or  one  of  the  designated  officers  com- 
posing it.  The  argument  is  that  the  nature  of  the  act  to 
be  performed  must,  in  every  instance,  determine  the 
question  ;  and  that  nature  being  found  to  be  legislative, 
executive  or  judicial,  the  performance  of  the  act  must  be 
assigned  to  the  appropriate    state  department.     We  are 

^  quite  clear  the  contention  takes  a  step  too  fary  Now,  it 
is  certain  that  all  powers  which  are,  by  the  constitution 
itself,  expressly  or  by  necessary  implication,  referred  to 
the  exclusive  exercise  of  these  departments  must  be  so 
exercised.  There  are  many  such  provisions,  but  none  of 
them  provide  for  the  appointment  of  officers  of  the  kind 
here  involved  created  by  legislative  enactment.  All 
other  powers,  not  expressly  designated  in  the  con- 
stitution itself,  intended  to  be  confided  to  the  exclusive 
exercise  of  the  departments  thereby  created,  must  be 

/  ascertained  by  construction./  It  is  a  well  settled  prin- 
ciple that  constitutions,  like  statutes,  are  properly  to  be 
expounded  in  the  light  of  conditions  existing  at  the  time 
of  their  adoption  ;  and  we  look  at  the  antecedent  govern- 
ment, consider  its  system ,  as  a  whole  and  in  its  several 
parts,  and  the  experiences  and  practices  of  its  adminis- 
tration ;  and  we  consider  and  weigh  the  evils  of  the  old 
system  which  the  people  intended  to  cure  by  the  new. 
Thus  aided,  we  interpret  those  provisions  which  require 
construction,  and  determine  what  the  intention  of  the 
framers  of  the  instrument  was,  and  give  effect  to  that 
intention ;  and  it  not  infrequently  occurs,  in  the  exposi- 
tion of  written  laws,  both  constitutional  and  statutory, 
that  the  letter  of  a  provision  will  be  justly  made  to  yield 
to  a  manifest  intention  in  opposition  to  it,  derived  by 
construction  alone.  When  we  take  our  constitution, 
therefore,  and  read  it  in  the  light  of  this  history,  we  see 
plainly  that  it  was  not  intended  to  declare  that  every  act 
pertaining  to  government  and  the  regulation  of  the  social 
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and  property  rights  of  the  citizen,  should  be  exercised  ' 
exclusively  by  the  legislative,  executive  or  judicial  de- 
partment of  the  state  government,  or  some  member  of 
it,  according  as  the  act  possessed  a  legislative,  executive 
or  judicial  character ;  for  we  find  there  are  many  such 
acts  especially  peculiar  to  the  very  nature  of  our  system, 
and  necessarily  inherent  in  it,  which,  time  out  of  mind, 
have  not  been  exclusively  exercised  by  these  depart-  ' 
ments,  and  which,  for  the  ease  and  efficiency  of  our  sys-  / 
tern,  could  not  be  so  exercised./  For  illustration,  confine 
literally  all  power  of  a  legislative  nature  to  the  General 
Assembly,  and  we  strike  down,  at  once,  all  governments 
of  towns  and  cities,  by  and  through  municipal  corpora- 
tions, whose  very  existence  and  efficiency  depend  upon 
the  legislative,  executive  and  judicial  powers  with  which, 
by  their  nature,  they  must  be  clothed,  and  which  they 
hiive  ever,  under  the  legislative  authority  of  the  State 
alone,  been  accustomed  to  exercise.  In  the  light  of  long 
established  usage  and  experience,  we  construe  the  con- 
stitution and  determine  that  its  framers  never  intended  to 
interfere  with  tlie  right  of  municipal  corporations,  under 
legislative  sanction,  to  exercise  these  functions  of  govern- 
ment. It  is  true,  that  under  the  present  constitution,  it 
may  be  said  that  the  right  to  create  municipal  govern- 
ments with  their  usual  powers,  is  recognized  or  provided 
for,  *but  with  the  same  provisions  distributing  the  powers 
of  government  as  those  now  in  force,  contained  in  the 
constitutions  of  1819,  1861  and  1865,  and  with  no  men- 
tion in  those  instruments  of  authority  in  the  General 
Assembly  to  create  municipal  corporations,  the  General 
Assembly,  from  1819  to  the  present  time,  has  exercised 
that  authority,  and  the  corporations  so  created  have  ex- 
ercised the  powers  so  conferred,  without  objec- 
tion or  suggestion  from  any  source  that  such  exer- 
cise was  not  within  constitutional  authority,  on  the 
assumption  that  all  legislative,  executive  and  judicial 
power  was,  by  the  constitution,  confided  to  certain  other 
designated  bodies  of  magistracy.  When  we  read  upon 
this  subject,  we  find  the  books  teach  us  that  the  spirit  of 
localized  government,  by  local  territorial  sub-divisions, 
carried  on  through  subordinate  governmental  agencies, 
found  early  root  and  growth  in  the  notions  of  English 
liberty  and  polity ;  and  we  are  told  that  from  an  imme- 
morial or  early  period  'the  local  territorial  sub-divisions 
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of  England,  such  as  shires,  towns  and  parishes,  enjoyed 
a  degree  of  freedom,  and  were  permitted  to  assess  upon 
themselves  their  local  burdens  and  to  manage  their  local 
affairs  ;  and  Judge  Dillon  declares  that  our  ancestors,  in 
the  settlement  of  this  country,  brought  these  notions 
with  them,  and  that  they  found  here  a  field  of  unexam- 
pled extent  for  their  free  development.  Accordingly, he 
says,  the  system  of  intrusting  the  direction  of  local  af- 
fairs to  the  local  constituencies,  had  from  the  earliest 
colonial  periods  been  carried  on  by  us  to  a  much  greater 
extent  than  in  England;  and,  he  observes,  as  you  pass 
from  one  end  of  this  country  to  the  other,  alike  in  the 
oldest  regions  and  in  the  newest  organized  settlements, 
you  find  the  affairs  of  each  road  district,  school  district, 
township,  county,  town  and  city  locally  self-managed, 
including  the  administration  of  local  justice.  This  policy 
of  creating  local  police  and  municipal  corporations,  he 
declares,  is  exhibited  in  all  our  legislation,  and  expressly 
or  impliedly  guaranteed  in  our  State  constitutions.  And 
Judge  Cooley,  speaking  of  the  powers  of  legislation  com- 
monly bestowed  upon  municipal  corporations,  says,  that 
such  bestowal  is  not  to  be  considered  as  trenching  upon 
the  maxim  that  legislative  power  must  not  be  delegated  ,# 
since  that  maxim  is  to  be  understood  in  the  light  of  thi 
immemorial  practice  of  this  country  and  of  England, 
which  has  always  recognized  the  propriety  and  policy  of 
vesting  in  the  municipal  organizations  certain  powers  of 
local  regulation,  in  respect  to  which  the  parties  immedi- 
ately interested  may  fairly  be  supposed  more  competent 
to  judge  of  their  needs  than  any  central  authority. 
Cooley  on  Con.  Lim.,  marg.  p.  118.  The  conventions 
which  framed  our  several  constitutions,  therefore,  had  no 
need  to  expressly  reserve  to  municipal  corporations  the 
legislative,  executive  and  judicial  power,  so  long  wont  to 
be  exercised  by  them,  when,  in  the  distribution  of  the 
powers  of  the  government  of  the  State,  they  declared 
that  the  legislative,  executive  and  judicial  power  should 
be  confided  to  the  respective  departments  or  bodies  of 
magistracy  by  them  created  and  defined.  The  reserva- 
tion arose  by  implication  out  of  the  existing  order  of 
things.  Again  :  if  all  functions  of  government  of  a  legis- 
lative, excutive,  or  judicial  character  properly  belong  to, 
and  are,  therefore,  to  be  exercised  exclusively  by,  the  sev- 
eral departments  created  by  the  constitution,  what  shall 
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become  of  the  multiform  powers  and  duties,  which  by  leg- 
islative enactment,  without  express  constitutional  au- 
thority, have  so  long  been  conferred  upon,  and  exercised 
by,  the  various  officers  appointed  to  perform  functions 
of  government  in  the  several  counties,  and  who  are  not 
made  members  of  either  of  those  departments?  Has  it 
ever  been  thought  that  the  executive  and  ministerial, 
and  indeed,  in  some  instances,  the  judicial,  or  quasi  ju- 
dicial functions  of  the  tax  assessor,  tax  collector,  county 
treasurer,  coroner,  county  surveyor  and  clerks  of  courts, 
to  which  may  be  added  the  officers  and  boards  of  control 
of  our  State  institutions  for  the  care  of  the  insane  and 
deaf,  dumb  and  blind,  and  our  State  and  county  medical 
boards,  for  the  preservation  of  the  public  health,  prop- 
erly belong  to  the  several  State  bodies  of  magistracy  cre- 
ated by  the  constitution,  within  the  spirit  and  intent  of 
that  instrument,  and  must,  therefore,  be  confided  to  the 
exclusive  exercise  of  those  bodies?  None  will  so  de- 
clare. Indeed,  we  have  in  our  system,  in  opposition  to 
the  letter  of  the  constitutional  provisions  under  review,1 
striking  illustrations  of  the  blending  of  legislative,  ex- 
ecutive and  judicial  power  in  the  same  persons  or  bod- 1 
ies,  which  it  has  not  been,  and  will  not  be,  supposed  our 
several  constitutions  intended  to  inhibit.  In  Clay's  Di- 
gest, and  in  each  compilation  of  our  laws  since,  we  find 
the  creation  of  a  court  of  county  commissioners.  This 
body  is  an  inferior  court  created  by  law,  and  belongs, 
under  express  provision  of  each  of  our  constitutions,  to 
the  judicial  department  of  government ;  yet,  we  find,  in 
its  very  creation,  it  was,  and  has  ever  since  been,  en- 
dowed with  legislative  and  executive  powers.  In  fact, 
its  chief  duties  are  of  those  characters.  It  is  given  the 
power  to  levy  and  assess  taxes  for  the  support  of  the 
county  government,  which  is  a  legislative  function. 
Cooley  on  Con.  Lim.,  marg.  pp.479,  488.  It  is  given 
power  to  direct  and  control  the  property  of  the  county  ; 
to  examine  and  audit  the  accounts  of  the  receiving  and 
disbursing  officers  of  the  county  ;  to  make  rules  and  reg- 
ulations for  the  support  of  the  poor ;  and  it  is  given 
plenary  and  executive  powers  over  the  erection  and 
maintenance  of  public  roads,  bridges  and*ferries  and 
the  appointment  of  the  necessary  officers  in  that  behalf. 
These  are  functions  which  do  not  inherently  pertain  to 
|;he   jucJiQiary,  yet  none   will  say,  in  view  of  their  long 
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continued  and  useful  exercise  by  the  court  of  county 
commissioners,  without  let  or  hindrance,  that  the  con- 
stitution, in  distributing  the  powers  of  government,  in- 
tended to  inhibit  such  exercise.  So,  also,  the  sheriff  who 
is  expressly  made  a  member  of  the  executive  depart- 
ment, has  ever  been  empowered,  by  legislation,  to  per- 
form the  judicial  function  of  approving  bonds  necessary 
to  be  taken  by  him  in  the  administration  of  the  Jaws. 
Clerks,  registers  in  chancery,  commercial  notaries  and 
commissioners  of  deeds,  under  constitutions  in  terms 
confining  judicial  power  to  the  courts,  have  long  exer- 
cised, under  legislative  sanction  only,  the  power  of  tak- 
ing acknowledgments  of  conveyances,  which  this  court 
has  declared  to  be  of  a  judicial  nature.  The  coroner  is 
so  far  an  executive  officer  that  he  may  execute  process 
upon,  and  arrest  the  sheriff  himself,  who  is,  by  the  terms 
of  the  constitution,  a  member  of  the  state  executive  de- 
partment, and  yet  it  has  never  been  supposed  that  he 
may  not,  with  constitutional  favor,  perform  the  judicial 
function  of  holding  inquests.  Other  illustrations  might 
be  given,  but  these  suffice  to  make  clear  the  principle 
that  the  constitution  must  receive  an  enlarged  and  lib- 
eral interpretation,  and  the  intention  of  its  framers  as- 
certained upon  a  broad  view  of  the  history  and  experi- 
ence, the  needs  and  usages  of  the  time,  and  the  great 
1  general  purpose  they  had  in  view  of  framing  a  compre- 
hensive and  beneficent  government.  Thus  viewed,  we 
irresistibly  conclude  that  it  was  not  the  intention  of  the 
constitution  to  declare  that  all  these  powers  and  duties, 
so  indispensable  to.efficient  government,  and  so  long  ex- 
ercised, under  legislative  sanction  only,  by  these  officers 
and  agencies  of  legislative  creation,  properly  belong  to 
the  legislative,  executive  or  judicial  body  of  magistracy 
created  by  the  constitution,  because  alone  they  may  par- 
take of  a  legislative,  executive  or  judicial  nature. 

We  come  then  to  the  concrete  question  :  Does  the^ower 
to  fill  vacancies  in  office  by  appointment  "properly  be- 
long" to  the  executive  department  of  the  State  govern- 
ment, to  be  exercised  exclusively  by  that  department, 
within  the  meaning  of  the  constitution?  It  may  be  re- 
garded as  a  fundamental  policy  of  our  system  of  State 
governments  in  this  country  that  the  selection  of  per- 
sons to  perform  the*  offices  and  functions  of  government 
shall  be  left  to  the*people  themselves  to  be  exercised  at 
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the  ballot  box.  Indeed  the  right  and  attribute  of  the 
people  in  respect  of  the  selection  of  their  own  officers, 
by  methods  which  they  may  prescribe  in  their  written 
constitutions  and  laws,  are  so  firmly  fixed  in  our  institu- 
tions that  the  people  themselves  could  not  throw  them 
off,  to  the  extent  of  destroying  our  republican  forms  of 
government,  for  the  people  of  the  States  have  confided 
to  the  central  government  of  the  United  States  the 
power  and  duty  to  guarantee  to  every  State  in  the  union 
a  government  republican  in  form.  Section  4,  Art.  IV, 
Cons.  U.  S.  The  inherent  nature  and  essence  of  the  act 
of  selecting  officers  of  government,  therefore,  in  view  of 
this  established  policy,  describe  it  as  one  properly  be- 
longing to  the  people,  through  the  ballot,  and  not  to  any 
particular  department  of  government  to  be  exercised  by 
representatives  of  the  people.  The  filling  of  vacancies 
in  office  pending  the  action  of  the  people,  by  appoint- 
ment of  their  representatives  clothed  by  law  with  that 
authority,  is,  as  a  rule,  an  expedient  merely,  evoked  by 
the  convenience  and  necessities  of  government,  growing 
out  of  the  nature  of  our  system.  In  the  nature  of 
things,  the  people  can  not  be  always  called  upon  to  act 
immediately  when  the  selection  of  a  person  is  necessary 
to  the  exercise  of  a  function  of  government;  hence,  it 
has  been  customary  and  essential  to  provide  other  means 
of  appointment  in  cases  to  which  this  necessity  gives 
rise.  Furthermore,  in  our  experience,  wisdom  has  dic- 
tated that  particular  offices  be  filled  exclusively  by  ap- 
pointment of  some  governmental  agency  other  than  the 
vote  of  the  people  themselves,  and  this,  and  the  agen- 
cies for  such  appointments,  and  the  methods  of  filling 
vacancies  in  offices  elective  by  the  people,  have  been 
expressly  manifested  and  prescribed  in  our  constitutions 
or  laws.  It  was  necessary  that  they  be  so  prescribed, 
for  otherwise  the  right  of  such  appointment  resided 
nowhere ;  it  belonged  to  no  department  of  the  govern- 
ment. With  us,  the  Governor  has  no  prerogatives.  He 
must  find  warrant  in  the  written  law  for  his  every  official 
act.  He  has  no  more  power  to  appoint  officers,  when  not 
expressly  conferred,  than  has  the  president  of  the  senate, 
who  is  of  the  legislative,  or  the  chief  justice  of  this 
court,  who  is  of  the  judicial  department ;  and  when  we 
go  back  to  our  constitution  and  laws  in  this  State,  from 
the  beginning  of  the  State  government  to  the  present, 
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we  find  it  has  been  the  policy  to  distribute  this  appoint- 
ing power  among  the  several  departments  of  the  State. 
We  need  not  specify.  The  instances  will  readily  occur 
to  the  minds  of  those  familiar  with  the  constitutions  and 
laws.  It  may  be  true,  that  the  Governor  has  been  in- 
vested with  the  greatest  share  of  this  power,  but  no 
principle  or  policy  has  been  declared  that  the  power  in- 
herently belongs  to  him.  And  we  may  remark  that  the 
fact  that  all  our  constitutions,  in  assigning  appointive 
power  to  the  Governor,  have  specifically  designated  the 
particular  officers  to  whom  it  applied,  furnishes  cogent 
argument  that  the  people  did  not  regard  the  power  as 
necessarily  or  inherently  belonging  to  him. 

In  what  we  have  said  we  have  pretermitted  inquiry 
whether  or  not  the  act  of  appointing  an  officer  is  inherently 
of  an  executive  character  ;  and  we  have  endeavored  to  show 
that  whether  so  or  not,  it  is  not  such  an  act  as,  upon  a 
proper  construction  of  the  constitution ,  properly  belongs  to 
the  executive  department.  The  weight  of  authority  joins 
issue  upon  the  proposition  that  it  is  inherently  of  that 
character.  The  supreme  court  of  California  declares  it 
possesses  judicial  characteristics.  Says  that  court :  "The 
person  to  be  appointed  is  required  to  have  certain  quali- 
fications. He  must  be  a  citizen  of  the  United  States  and 
of  the  State,  and  a  resident  and  qualified  voter  of  the 
city  and  county,  and  he  must  be  of  good  repute  for  hon- 
esty and  .sobriety,  and  he  is  required  to  produce  evidence 
to  this  effect.  *  *  *  *  The  examination  of  these  ques- 
tions, passing  upon  the  sufficiency  of  the  evidence, 
and  determining  whether  the  candidates  possess  the 
requisite  qualifications,  are  certainly  functions  partaking 
essentially  of  a  judicial  character." — Peipler.  Provinces, 
34  Cal.  520.  In  People  v.  Morgan,  90  III.,  on  p.  562,  it  is 
said  :  "The  executive  power  in  a  State  is  understood  to 
be  that  power  wherever  lodged,  which  compels  the  laws 
to  be  enforced  and  obeyed.  And  the  instrumentalities 
employed  for  that  purpose  are  officers  elected  or  ap- 
pointed, who  are  charged  with  the  enforcement  of  the 
laws.  But  the  power  to  appoint  is  by  no  means  an  ex- 
ecutive function  unless  made  so  by  the  organic  law  or 
legislative  enactment. "  In  Mayor  of  Baltimore  v.  State,  15 
Md.  376,  it  is  said:  "We  are  not  prepared  to  admit 
that  the  power  of  appointment  to  office  is  a  function  in- 
trinsically executive,  in  the  sense  in  which  we  under- 
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stand  the  position  to  have  been  taken  ;  namely,  that  it  is 
inherent  in,  and  necessarily  belongs  to,  the  executive  de- 
partment. Under  some  forms  of  government,  it  may  be 
so  regarded,  but  the  reason  does  not  apply  to  our  system 
of  checks  and  balances  in  the  distribution  of  powers 
where  the  people  are  the  source  and  fountain  of  govern- 
ment, exerting  their  will  after  the  manner,  and  by  in- 
strumentalities specially  provided  in  the  constitution." 
In  People  v.  Freeman,  80  Cal.  233,  that  court  again 
held  that  the  power  of  appointment  to  office  is  not  essen- 
tially an  executive  function,  and  may  be  regulated  by 
law.  Judge  Christiancy  in  People  v.  Hurlbut,  24  Mich. 
44,  had  under  consideration  whether  the  legislature 
could  appoint  persons  to  fill  offices  created  by  it ;  and  his 
purpose  was  to  determine  whether  such  appointment 
could  be  treated  as  a  legislative  act  which  it  was  compe- 
tent for  the  legislature  to  perform  ;  and  in  discussing  the 
question  he  says:  "Besides  the  power  to  make  general 
rules  for  the  government  of  officers  and  persons,  and 
regulating  the  rights  and  classes  of  persons  or  of  the 
whole  community,  there  is  a  large  class  of  powers  recog- 
nized as  legislative,  occupying  an  intermediate  space 
between  those  of  a  judicial  character  on  the  one  side, 
and  the  executive  on  the  other,  and  which  are  not,  and 
can  not  be,  marked  off  from  these  by  any  clear  line ;" 
and  further  on  he  says:  "As  to  this  mode  of  appoint- 
ment, being  the  exercise  of  a  power  essentially  executive 
in  its  nature,  it  is  sufficient  to  say  that  executive  power 
can  not  always  be  defined  by  any  fixed  standard  in  the 
abstract.  What  would  come  within  the  executive  power 
in  our  form  of  government,  would  fall  within  the  legisla- 
tive in  another,  and  vice  versa.  The  question  here  is 
whether,  under  our  constitution,  it  is  executive  or  legis- 
lative ;  and  as  the  constitution  has  not  confided  the  ap- 
pointment of  those  or  of  the  like  officers  to  the  executive 
authorities,  and  has  left  it  to  the  legislative  discretion, 
whether  to  create  such  offices,  and  how  they  shall  be 
filled,  it  can  not  be  truly  said  that  such  an  appointment 
is  any  more  in  the  nature  of  the  exercise  of  an  executive 
than  a  legislative  power/ '  In  harmony  with  these  de- 
cisions see  State  v.  Constantine,  42  Ohio  St.  441 ;  People  v. 
Woodruff,  32  N.  Y.  364.  There  are  decisions  to  the  con- 
trary.— Taylor  v.  (Commonwealth,  3  J.  J.  Marsh.  401 ;  State 
v.  Kennon,  7  Ohio  St.  561 ;  Achley'n  Cane,*  Abb.  Pr.  35  ; 


Digitized  by 


Google 


74  SUPREME  COURT  [Nov.  Term, 

[Fox  v.  McDonald.] 

,j  State    v.  Noble ,  118  Ind.   350,  and  other  cases  from  that 

i  State.     These  Indiana  cases  give  the  question  full  discus- 

sion, and  they  appear  to  be  the  only  well  considered 
cases  in  support  of  their  doctrine.  Mr.  Freeman,  in  an 
exhaustive  note  in  13  Amer.  St.  Rep.,  on  p.  125,  reviews 
all  the  authorities  upon  this. subject,  and  states  his  con- 
clusion from  them  in  the  following  language:  "The 
truth  is,  that  the  power  of  appointing  or  electing  to  office 
does  not  necessarily  and  ordinarily  belong  to  either  the 
legislative,  the  executive  or  the  judicial  department.  It  is 
commonly  exercised  by  the  people ,  but  the  legislature  may , 
as  the  law  making  power,  when  not  restrained  by  the 
constitution,  provide  for  its  exercise  by  either  depart- 
ment of  the  government,  or  by  any  person  or  associa- 
tion of  persons  whom  it  may  choose  to  designate  for  that 
purpose.  It  is  an  executive  function  when  the  law  has 
committed  it  to  the  executive ,  a  legislative  function  when 
the  law  has  committed  it  to  the  legislative,  and  a  judi- 
cial function,  or  at  least  a  function  of  a  judge,  when  the 
law  has  committed  it  to  any  member  or  members  of  the 
judiciary.' '  What  he  has  said  meets  with  our  approval. 
It  is  again  objected  that  the  act  is  unconstitutional  in 
that  it  denies  to  the  city  the  right  of  local  self-govern- 
ment. This  contention  is  based  on  the  power  given  the 
probate  judge  to  appoint  the  commissioners,  and  upon 
the  further  assumption  that  the  act  empowers  him  to  ap- 
point persons  who  are  not  members  of  the  municipality, 
who  do  not  reside  within  the  city.  There  is  no  force  in 
the  objection  so  far  as  concerns  the  designation  of  the 
probate  judge  as  the  appointing  power.  We  have  reach- 
ed the  conclusion  that  the  probate  judge  may  lawfully 
appoint  the  commissioners.  With  that  act  his  duties  end. 
He  takes  no  part  in  administering  the  city  government. 
The  case  is  exactly  the  same  as  if  the  appointing  power 
had  been  conferred  upon  the  Governor,  instead  of  the 
judge  of  probate,  and  we  apprehend  it  would  not  be  con- 
tended in  that  case,  that  the  local  government  of  the 
city  was  for  that  reason  interfered  with.  The  persons 
appointed  commissioners  exercise  the  functions  of  gov- 
ernment conferred  upon  them  by  the  act,  and  not  the 
person  who  appoints  them .  But  the  other  proposition  may 
deserve  more  serious  consideration.  Upon  mature  reflec- 
tion, we  do  not  deem  it  necessary  to  decide  what  the 
effect  upon  the  act  would  be,  in  respect  of  Us  constitution- 
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ality,  if  the  construction  of  the  act  thus  assumed  be  the 
correct  one  ;  for,  we  reach  the  conclusion  that  it  was  not 
the  intention  of  the  legislature  to  authorize  the  appoint- 
ment of  persons  who  are  not  members  of  the  municipal 
corporation  for  whose  use  the  means  of  local  government 
were,  in  part,  being  provided.  The  act  is  not  carefully 
drawn.  It  is  noticeable  for  the  meagreness  of  its  pro- 
visions, as  well  as  the  indefiniteness  of  some  of  those 
which  are  inserted.  With  this  character,  it  is  before  us 
for  construction .  It  is  an  act  which  relates  alone  to 
the  local  government  of  the  city  of  Birmingham.  Its 
controlling  purpose,  as  all  must  know,  was  to  provide 
an  efficient  enforcement  of  the  police  powers  of  the  city. 
To  this  end,  the  legislature  knew  and  intended  that  the 
commissioners  to  be  appointed  should  be  persons  familiar 
with  the  govermental  affairs  of  the  city  and  the  needs 
and  wants  of  its  police  system,  and  who  should  be  identi- 
fied with  the  city's  interest.  The  commissioners  are  re- 
quired to  exercise  full  direction  and  control  of  the  officers 
and  members  of  the  police  force.  They  are  required  to 
hold  meetings  at  all  times  when  the  public  interest  of  the 
city  may  require.  They  are  required  to  exercise  con- 
stant supervision  of  the  conduct  of  the  police  officers  and 
to  prefer  accusations  against  them  for  wrongs  and  delin- 
quencies committed  by  them  which  would  justify  their 
suspension  or  removal.  These  duties,  which  manifest 
themselves  as  the  moving  causes  of  the  enactment,  un- 
mistakably imply  necessity  for  the  appointment  of  per- 
sons resident  in  the  city  and  interested  in  its  welfare, 
and  their  constant  presence  therein,  without  which  their 
duties  could  not  be  well  performed .  Suppose  the  probate 
judge  had  appointed  residents  of  the  county  of  Mobile, 
for  instance,  to  manage  the  police  affairs  of  the  city  of 
Birmingham,  would  any  one  suppose,  or  could  it  be 
legitimately  contended ,  that  the  legislature  intended  by 
this  act  to  confer  any  such  authority?  The  answer 
would  at  once  be,  No!  that  the  intention  was  that  citi- 
zens of  the  municipality,  to  be  affected  by  the  legislation , 
be  selected  to  perform  these  duties.  Suppose,  again, 
the  legislature  should  create  an  office  for  the  exercise 
of  some  State  governmental  function ,  and  provide  that 
the  person  to  fill  it  should  be  appointed  by  the  Governor, 
without  providing  that  he  should  be  a  resident  of  the 
State,  could  it  be  contended  that   the  Governor  was  em- 
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powered  to  appoint  a  resident  of  another  State  ?  and 
would  the  act  be  declared  unconstitutional  upon  the  as- 
sumption that,  for  that  reason,  it  infringed  local  self 
government?  We  apprehend  it  would  be  at  once  con- 
strued that  the  Governor  must  appoint  a  resident  of  this 
State.  Legislative  enactments  are  always  presumed  to 
be  of  constitutional  authority.  It  must  clearly  appear 
that  they  offend  some  provision  of  the  constitution  before 
the  courts  are  authorized  to  set  them  aside.  If  a  con- 
struction may  be  fairly  indulged  which  will  wrest  them 
from  the  attack  of  giving  offense  to  a  constitutional  limi- 
tation, that  presumption  shall  be  indulged.  We  are, 
therefore,  of  the  opinion  that  the  failure  of  the  act  to 
provide  in  express  terms  that  the  commissioners  shall 
be  residents  of  the  city  is  due  to  legislative  oversight, 
which  is  supplied  by  the  general  intention  of  the  legisla- 
ture that  they  shall  be  such,  manifest  upon  the  face  of 
the  act  itself. 

It  is  again  objected  that  the  act  is  unconstitutional  be- 
cause, by  its  provisions,  the  terms  of  the  present  police 
officers  are  cut  off,  when  that  object  is  not  expressed  in 
the  title.  This  contention  may  fairly  raise  the  question 
whether,  upon  a  proper  construction  of  the  act,  the  ten- 
ures of  the  present  incumbents  were  cut  off;  but  whether 
so  or  not,  the  parties  have  joined  in  a  request  that  we 
construe  the  act  and  announce  our  opinion  upon  that 
question. 

It  is  a  principle  self  evident,  as  well  as  declared  in  all 
the  authorities  upon  the  subject,  that  legislative  enact- 
ments, and  each  and  every  provision  therein,  go  into  im- 
mediate operation,  unless  by  force  of  some  general  law, 
or  provision  contained  in  the  act  itself,  the  operation  is 
postponed  to  some  future  period  or  event ;  and  the  special 
provision  which  would  create  such  postponement  must 
be  stated  in  express  words  to  that  effect,  or  in  terms  so 
clear  and  certain  as  to  admit  of  no  other  rational  inter- 
pretation .  The  principle  of  this  strictness  results  from 
the  obvious  necessity  that  all  men  should  know  with  cer- 
tainty when  our  laws  take  effect. — Lane  v,  Kolb,  92  Ala. 
636,  9  So.  Rep.  873,  and  cases  cited.  Applying  this  rule 
to  the  act  in  question,  audit  cannot  admit  of  doubt  that 
the  act  went  into  effect  at  least  as  early  as  the  day  of  the 
first  regular  meeting  of  the  Mayor  and  Aldermen  of  Bir- 
mingham, in  January,  1893 — the  time  fixed  in  the  act  for 
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the  appointment  of  the  commissioners.  There  are  no 
provisions  which  show,  with  the  degree  of  certainty  the 
rule  requires,  an  intention  to  further  postpone  its  opera- 
tion. This  is  true,  no't  only  with  respect  to  the  act  as  a 
whole,  but  to  each  and  every  provision  thereof.  The  re- 
sult is ,  that  the  power  of  the  commissioners  to  appoint 
the  police  officers  immediately  arose ,  and  all  authority  of 
the  Mayor  and  Aldermen  over  their  appointment  and  re- 
tention in  office  ceased.  The  persons  in  office  being  in 
by  virtue  of  the  appointive  power  of  the  Mayor  and  Al- 
dermen, the  abrogation  or  withdrawal  of  that  power,  and 
the  substitution  of  a  new  appointive  power  in  another 
body,  necessarily,  ipso  facto,  annulled  the  tenures  of  theij; 
appointees,  there  being  nothing  in  the  act  retaining  them 
in  office. — Lane  v.  Kolb,  supra;  State  ex  rel  v.  Board,  7  Neb. 
42.  The  rule  is  analogous  to  that  which  obtains  in  ref- 
erence to  agency.  When  the  authority  of  an  agent,  who 
is  empowered  to  appoint  sub-agents,  is  revoked  by  the 
principal,  the  authority  of  all  existing  sub-agents,  so  ap- 
pointed, is  likewise  revoked. — Mechem  on  Agency,  §  270. 
These  principles  are  so  undeniable  that  it  is  unnecessary 
to  do  more  than  state  them .  The  conclusion  here  reached 
does  not  determine  that  the  act  is  unconstitutional  upon 
the  ground  alleged  that  the  purpose  to  accomplish  such 
a  result  is  not  clearly  expressed  in  its  title.  The  title  is, 
"An  act  to  establish  a  board  of  commissioners  of  police 
for  the  city  of  Birmingham,  Alabama.1 '  This  implies 
the  insertion  in  the  act  of  all  powers  reasonably  necessary 
to  an  efficient  administration  of  the  police  department  of 
the  city  by  commissioners,  which  obviously  includes 
power  in  the  commissioners  to  appoint  police  officers. 
Such  power,  as  we  have  already  shown,  has  the  effect, 
in  itself,  of  cutting  off  the  terms  of  incumbents.  It  fol- 
lows, logically,  from  these  Unassailable  propositions, 
that  the  title  of  the  act  was  sufficiently  comprehensive 
in  the  particular  in  question. — Board  of  Revenue  v.  Bar- 
ber, 53  Ala.  589. 

The  next  question  arising  is,  What  was  the  mayor's 
duty  when  McDonald  presented  himself  for  qualification? 
This  record  shows  that  it  does  not  admit  of  serious  ques- 
tion that  the  mayor  had  most  ample  notice  and  knowl- 
edge, official  and  personal,  of  McDonald's  appointment. 
It  was  competent  and  necessary  for  the  commissioners  to 
organize  for  systematic  work,  by  electing  a  presiding  and 
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a  clerical  officer.  They  did  so  by  electing  a  chairman 
and  secretary.  The  act  says  they  must  appoint  a 
" clerk."  This  they  did  by  appointing  a  person  charged 
with  the  duties  of  a  clerk.  That  they  designated  him  by 
the  synonymous  title  of  secretary  is  wholly  immaterial. 
The  duties  of  the  officer  were  the  same,  whether,  you  call 
him  clerk  or  secretary,  and  the  nature  of  those  duties  is 
clearly  implied  in  either  designation.  The  law  regards 
the  substance,  not  the  forms  of  things.  The  mayor  of 
the  city,  as  a  principle  of  law,  was  bound  to  take  official 
notice  of  the  appointment  of  the  commissioners,  and  of 
the  necessary  officers  of  their  board  by  them  elected.  He 
,  knew,  therefore,  that  Mudd  was  chairman  and  Boggan 
secretary  or  clerk.  These  officers  duly  certified  to  him 
McDonald's  appointment.  Besides,  the  proof  is  most 
abundant  that  the  mayor  personally  knew  all  the  facts, 
and  made  no  pretense  that  he  did  not,  but  based  his  re- 
fusal to  act  either  upon  the  assumed  unconstitutionality 
of  the  act,  or  the  mistaken  conception  that  the  tenures  of 
those  in  office  were  not  cut  off.  The  trial  of  the  title  to 
the  office  was  not  within  his  jurisdiction.  That  must 
haye  been  left  to  other  tribunals.  It  was  enough  for  him 
that  McDonald  presented  &  prima  facie  showing  of  his  ap- 
pointment emanating  from  the  appointing  power.  This 
was  done,  and  the  oath  of  office  should  have  been  admin- 
istered. There  is  clearly  no  merit  in  the  suggestion  that 
five  days  from  McDonald's  appointment  had  expired 
when  he  presented  himself,  for  he  had  been  re-appointed 
within  the  five  days.  It  is  said  there  was  no  re-appoint- 
ment, but  a  ratification  merely  of  the  original  appoint- 
ment, which,  upon  the  principles  of  the  law  of  ratifica- 
tion, had  relation  to  the  time  of  the  appointment  ratified. 
This  is  a  mistaken  view.  There  is  no  such  principle  as 
the  ratification  by  the  appointing  power  of  the  prior  ap- 
pointment of  a  public  officer.  If  a  person  has  been  in- 
formally appointed  and  has  done  official  acts  under  it,  or 
if  he  has  acted  without  qualification,  his  acts  are  vali- 
dated by  law  as  those  of  an  officer  de  facto,  and  no  intent 
of  ratification  by  the  appointing  power  could  add  anything 
to  their  validity.  So  also,  if  a  person  duly  appointed 
fails  to  qualify,  within  the  time  prescribed  by  law',  and 
thereby  forfeits  his  right,  a  vacancy  arises  which  the  ap- 
pointing power  may  fill.  His  failure  to  qualify  can  not 
be  "ratified."  The  appointing  power  can  only  fill  the 
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vacancy.  Though  the  action  of  the  commissioners,  in 
the  present  instance,  was  put  in  the  form  of  a  ratifica- 
tion, its  necessary  legal  effect  was  that  of  a  reappoint- 
ment. It  was  a  clear  act  of  the  commissioners  manifest- 
ing that  thenceforth  McDonald  should  be  chief  of  police, 
and  this  was  duly  certified  to  the  corporate  authorities. 
Nothing  more  was  necessary  to  constitute  an  appoint- 
ment. 

The  act  required  to  be  performed  by  the  mayor  was 
purely  ministerial .  There  was  no  other  adequate  rem- 
edy to  secure  the  right  than  mandamus.  The  city  court 
properly  granted  the  writ,  and  its  judgment  is  affirmed. 
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Action   on  a  Promissory  Note.  }ob  129 


1.  Acts  and  contracts  of  agent  as  binding  corporation;  ratification. — 
In  the  ordinary  dealings  of  construction  and  trading  corporations,  it 
is  often  impracticable  for  a  company  to  speak  and  act  through  its  gov- 
erning body,  and  when  acting  through  agents  within  the  scope  and 
purview  of  their  chartered  powers,  the  same  intendments  and  impli- 
cations arise,  as  spring  out  of  similar  actions  or  conduct  of  natural 
persons ;  and  acts  of  a  person  assuming  to  represent  such  corporation, 
and  transactions  with  him,  in  the  line  of  the  business  of  said  corpora- 
tion, even  though  without  express  authority,  become  binding  on  the 
corporation,  if  subsequently  ratified  by  it,  and  such  ratification  may 
be  made  expressly  or  by  mere  acquiescence,  or  by  a  failure  to  repu- 
diate the  act,  knowing  it  to  have  been  done. 

2.  Unauthorized  transfer  of  notes  by  officer  of  a  corporation;  ratifica- 
tion thereof. — A  corporation  was  formed  for  the  purpose  of  building  a 
railroad,  and  became  indebted  to  a  bank  for  money  borrowed  to  carry 
on  its  work.  The  corporation  was  forced  to  borrow  money  almost 
from  the  day  of  its  organization,  and  in  every  instance  was  compelled 
to  give  collateral  security ;  the  board  of  directors  had,  in  many  in- 
stances, authorized  the  transfer  of  collaterals  by  the  president  for  the 
purpose  of  borrowing  money ;  and  had  even  authorized  the  mortgaging 
of  its  lands  by  its  president  for  that  purpose ;  the  books  of  the  corpor- 
ation were  kept  open  at  their  principal  office,  and  all  transactions  were 
entered  upon  them ;  and  the  directors  knew  of  the  large  indebtedness 
of  the  said  corporation  to  the  bank.  Without  express  authority  from 
the  directors,  or  the  stockholders,  the  president,  as  the  active  finan- 
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cial  agent  of  the  said  corporation,  transferred  to  said  bank,  as  collat- 
eral security  for  said  indebtedness,  a  note  of  subscription  to  the  cap- 
ital stock  of  the  railroad  company,  which  had  been  transferred  to  the 
said  construction  company.  Subsequent  to  this  transfer,  six  of  the 
nine  directors  of  said  corporation  separately  signed,  but  not  at  a  meet- 
ing of  the  directory,  a  paper  ratifying  this  transfer  by  the  president  to 
the  bank  of  the  said  note  as  collateral  security.  Held,  that  said  trans- 
fer was  ratified  by  the  corporation,  and  was  binding. 

3.  Action  on  a  note;  proper  parties  plaintiff. — In  an  action  on  a  prom- 
issory note,  when  the  plaintiffs  are  the  parties  to  whom  payment  may 
be  legally  made,  and  who  can  legally  discharge  the  debtor  or  maker, 
suit  is  properly  brought  in  their  names,  although  the  money  when 
collected  may  not  be  for  their  use  alone,  but  for  the  use  of  themselves 
and  others,  to  whose  use  they  are  legally  required  to  apply  it. 

4.  Formation  of  a  corporation  under  the  general  law;  legal  existence  can 
not  be  assailed  collaterally. — For  the  formation  of  a  corporation  under 
the  general  law,  a  substantial  compliance  with  all  the  terms  of  the 
general  corporation  law,  having  reference  to  the  character  of  the  cor- 
poration to  be  formed,  is  a  prerequisite  to  its  organization  ;  but  when 
an  association  of  persons  is  found  in  the  exercise  and  user  of  corporate 
franchises,  under  color  of  legal  organization,  their  existence  as  a  cor- 
poration can  not  be  inquired  into  collaterally.  The  corporation  exists 
de  facto,  and  is  subject  to  all  the  liabilities,  duties  and  responsibilities 
of  a  corporation  de  jure. 

5.  Estoppel  by  contract  with  a  corporation. — One  who  contracts  with 
a  corporation  having  a  de  facto  existence,  and  the  reputation  of  a  legal 
corporation,  in  the  actual  exercise  of  corporate  powers  and  franchises, 
is  estopped  from  denying  the  legality  of  the  existence  of  the  corpora- 
tion, or  inquiring  into  the  irregularities  attending  its  formation  to 
defeat  a  contract,  or  to  avoid  the  liability  he  voluntarily  and  deliber- 
ately incurred ;  and  especially  is  this  true  as  to  stockholders  seeking 
to  avoid  a  liability  to  creditors  of  a  corporation. 

6.  Stockholders  of  a  corporation;  fraud  as  a  defense  to  action  on  note 
for  subscription. — Where  one  has  been  induced  by  fraud  to  become  a 
stockholder  in  a  corporation,  he  may  set  up  this  fraud  as  a  defense  to 
an  action  on  his  note,  given  for  the  payment  of  the  amount  of  his  sub- 
scription. 

7.  Subscription  to  stock;  fraud  therein;  evidence. — Where,  in  an  action 
by  the  transferees  of  a  note,  given  by  a  subscriber  to  the  capital  stock 
of  a  railroad  corporation,  for  the  amount  of  his  subscription,'  the 
maker  of  the  note,*by  special  plea  interposes  a  defense  of  fraud  in 
procuring  his  subscription,  and  the  failure  and  want  of  consideration 
for  the  note,  it  is  shown  by  the  evidence  that  the  only  condition 
attached  to  the  subscription  was  that  the  railroad  was  to  be  finished 
between  certain  terminal  points  within  a  certain  time,  and  that  it  was 
to  issue  to  each  subscriber  two  thirds  of  the  amount  subscribed  for  of 
its  own  capital  stock,  and  one  third  of  the  amount  in  the  capital  stock 
of  a  corporation  formed  to  build  said  railroad ;  that  the  note  subse- 
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quentiy  executed  for  the  amount  of  the  subscription  contained  condi- 
tions relating  only  to  the  time  and  manner  of  the  completion  of  the 
road,  and  made  no  reference  to  stock  in  the  company  formed  to  build 
said  railroad ;  that  on  the  day  of  the  execution  of  the  note  the  maker 
accepted  from  the  said  construction  company  its  obligation  to  ex- 
change one  third  of  its  stock  for  a  like  proportion  of  the  amount  of  his 
subscription  in  the  railroad  company,  when  the  note  sued  on  was 
paid ;  that  at  the  time  of  the  execution  of  the  note,  and  the  last  men- 
tioned agreement,  both  corporations  had  received  their  certificate  of 
incorporation,  and  had  performed  all  preliminary  acts  entitling  them 
to  such  certificate,  except  the  payment  of  20  per  cent  of  the  capital 
stock ;  and  that  the  maker  of  the  note  himself  testified  that  no  repre- 
sentations were  made  to  him  that  such  30  per  cent  had  been  paid,  aad 
he  did  not  inquire  or  investigate  the  matter,  the  fraud  attempted  to 
be  set  up  as  a  defense  is  not  sustained,,  and  there  is  shown  no  failure 
or  want  of  consideration  for  the  note  sued  on. 

8.  Repeal  of  general  corporation  laws;  effect  as  to  corporations  formed 
thereunder. — The  repeal  of  a  general  corporation  law  can  not  be  con- 
strued, in  the  absence  of  express  provisions,  as  intended  to  repeal  the 
charters  of  corporations  formed  under  such  law  previous  to  its  repeal, 
when  the  manifest  purpose  of  the  repealing  act  is  to  substitute  a  new 
law,  extending  the  provisions  of  the  old,  supplying  omissions,  and 
perfecting  its  details,  without  changing  its  general  policy,  or  Interfer- 
ing with  corporations  formed  under  it. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  M.  Chilton,  Special  Judge. 

This  action  was  brought  by  J.  L.  Hall  and  L.  B.  Far- 
ley, as  trustees,  against  the  appellant,  W.  C.  Bibb,  Jr., 
and  oounted  on  a  promissory  note,  given  by  the  defend- 
ant to  the  Alabama  Midland  Railway  Company,  for  the 
amount  of  his  subscription  to>  the  capital  stock  of  said 
company.  This  note  was  subsequently,  together  with 
othar  collaterals,  transferred  to  the  Alabama  Terminal 
&  Improvement  Company,  which  latter  company  trans- 
ferred the  same  to  the  Farley  National  Bank,  and  Whole 
in  the  possession  of  said  bank  they  were  transferred  to 
the  plaintiffs.  The  cause  was  tried  by  the  judge  with- 
out the  intervention  of  a  jury,  who,  at  the  request  of 
the  parties,  rendered  a  special  finding.  The  foots  set 
out  in  this  special  finding  are  sufficiently  stated  in  the 
opinion.  There  was  judgment  for  the  plaintiffs,  and 
the  defendant  appeals,  and  assigns  as  error  the  rendition 
of  said  judgment. 

Brickell,  Sbmplb  &  Guntbr,  for  appellants. —  (1.) 
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The  only  title  to  the  note  sued  on  is  derived  from  the 
written  transfer  made  by  the  president  and  treasurer, 
who  have  no  authority  virtnte  officii,  or  by  any  shown 
delegation  of  power,  to  dispose  of  the  property  of  the 
corporation ;  and  the  pleadings  of  the  case  put  the  bur- 
den on  the  plaintiffs  to  show  the  transfer  of  the  beneficial 
interest  by  the  corporation,  or  a  lawfully  constituted 
agent. — Code,  §  2770;  Cook  on  Stock  &  Stockholders, 
§  716;  Spyker  v.  Spencer,  8  Ala.  333;  Gibson  v.  Gold- 
thwaite,  7  Ala.  292-3;  Duke  v.  Markham,  10  So. 
East.  Rep.  1017.  (2.)  The  Alabama  Terminal  & 
Improvement  Company  was  never  more  than  a 
de  facto  corporation.  The  preliminaries  to  a  legal  organ- 
ization as  a  corporation  were  never  complied  with  ;  there 
was  a  positive  combination  and  agreement  that  the  20 
per  cent,  of  the  subscription  required  to  be  paid  in  cash, 
should  not  be  paid.— Code  of  1876,  §  1807  ;  Acts  of  1882-83 
p.  40 ;  1  Spelling  on  Corporations,  §§35  note  1,  37,  38. 
(3.)  The  corporation  being  de  facto  only,  the  law  of  its 
existence  and  the  rule  of  its  conduct  is  necessarily  that 
which  is  applicable  to  persons,  and  to  corporations  of  its 
kind,  at  the  date  of  the  several  acts  called  in  question ; 
and  thus,  when  the  Code  of  1876  was  superseded  by  that  of 
1886,  the  latter  would  become  the  rule  of  conduct  alike 
for  corporations  and  natural  persons.  (4 . )  But  if  this  be 
not  so,  and  it  be  held  that  there  was  a  de  jure  organizar 
tion  under  the  Code  of  1876,  still  the  law  of  1876,  under 
which  the  company  existed,  was  expressly  repealed  by 
section  10  of  the  Code  of  1886.  One  of  two  alternatives 
result  from  this  repeal.  The  company  was  either  dis- 
solved by  the  repeal  of  its  charter,  or  it  exists  under, 
and  by  virtue  of,  and  subject  to,  the  terms  of  the  new 
law.  The  latter  may  result  from  a  continuance  unlaw- 
fully, but  as  a  de  facto  body,  after  the  repeal  of  the  char- 
ter, or  from  a  continuance  under  the  new  law,  taking  it 
as  an  amendment  merely  of  the  old  law. —  Wilson  v.  Tes- 
son,  12  Ind.  285  ;  Wright  v.  Oakley,  5  Mete.  (Mass.)  406  ; 
Greenwood  v.  Freight  Co.,  105  U.  S.  12;  71  Miss.  527. 
(5.)  No  corporation  can  exist  de  jure  in  this  country 
without  a  living,  subsisting  statute  to  "feed  its  vitality", 
and  it  is  just  as  certain  that  the  unconditional  repeal  of 
a  general  statute  "feeding  the  vitality  "  of  a  number 
of  corporations,  dissolves  all  of  them,  as  the  repeal  of  a 
special  law  supporting  a  single  corporation  destroys  it. 
Vol.  101. 
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There  is  an  absolute  repeal  in  the  latter  part  of  section 
10  of  the  Code  of  1886.  But  there  are  two  conditions  to 
be  considered.  The  first  part  of  the  section  says,  it 
shall  not  interfere  with  existing  "  rights  and  remedies  " 
Ac.  The  counsel  for  the  plaintiffs  can  not  take  shelter 
under  these  words,  and  insist  that  their  corporation  had 
a  vested  "  right  in  a  rule  of  law."  This  position  is  suffi- 
ciently answered  in  authority,  by  Taylor  on  Corporations, 
§  497,  and  in  reason,  by  contemplating  the  consequences 
of  such  rule.  It  is  plain  that  there  is  no  shelter  under 
this  condition.  The  other  is,  that  repeals  of  laws  and 
re-enactments  at  the  same  instant  of  the  same  laws  modi- 
fied, are  regarded  as  mere  amendments  and  revisions, 
and  repeal  only  to  the  extent?  of  repugnancy.  Indeed, 
section  10  of  the  Code  of  1886  only  undertakes  to  repeal 
geheral  laws  not  included  in  the  Code. — Endlich  on 
Statutes,  §  201 ;  Fairchild  v.  Masonic  Hall  Asso.y  71  Mo. 
5*27 ;  Rhodes  v.  Hoernerstown  J?.  &  S.  Asso.,  82  Penn.  St. 
Rep.  180;  Green's  Brice's  Ultra  V.  98  n;.  Tomlinson  v. 
Jessup,  15  Wall.  458-9 ;  Holyoke  Co.  v.  Lyman,  lb.  500 ; 
Greenwood  v.  Freight  Co.,  105  U.  S.  13 ;  Wright  v.  Oakley, 
5  Mete.  (Mass.)  400-6;  Close  v.  Glenwood,  107  U.  S.  76; 
Oregon  Ry.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  26;  1 
Beach  on  Corp.,  §§  37-8  ;  State  v.  Miller,  86  Am.  Dec.  88 
n. ;  State  v.  Mayor  &c.  of  Jersey  City,  lb.  240  ;  Lliddleton 
v.  New  Jersey  Coast  Line  R.  R.  Co.,  11C.E.  Green 269  ; 
United  Hebrew  Asso.  v.  Benshimol,  130  Mass.  327  ;  Town  of 
St.  Albans  v.  National  Car  Co.,  11  A.  &  E.  Corp.  Cases, 
651 ;  Steamship  Co.  v.  Joliffe,  2  Wall.  459  ;  The  State  Bank 
of  Indiana  v.  The  State  of  Indiana,  1  Blackf .  267  ;  Wilson 
v.  Tesson,  12  Ind.  285;  Sutherland  on  Stat.  Con.,  §  134; 
Dwarris  on  Stat., 676;  St..  Peter's  R.  C.v.  Germain,  104 
111.  440.  (6.)  The  posiiimr  that  although  there  was  no 
authority  in  the  president  to  make  the  pledge  to  the 
bank,  the  transaction  was  confirmed  and  ratified,  can 
not  be  sustained.  The  board  of  directors  of  a  corpora- 
tion can  not  act  so  as  to  bind  the  corporation  except  in 
meeting  assembled. — Peters  v.  Lincoln  &c,  2  MtCrary, 
275  ;  Alta  Silver M.  Co.v.Alta  P.  M.  Co.,  21  Pac.  Rep.  373  ; 
Gashiler  v.  Willis,  91  Am.  Dec.  667  ;  Baldwin  v.  Campfield, 
26  Minn.  55  ;  1  Spelling  on  Corp.,  §  424 ;  1  Morawetz,  § 
511;  Duke  v.  Markham,  10  So.  East.  Rep.  1017.  (7.) 
The  pleas  of  the  defendant  that  he  was  induced  by  fraud 
to  subscribe  for  the  stock ,  and  that  there  was  a  failure  or 
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'want  of  consideration  for  the. note,  are  sustained  by  the 
special  finding.  The  corporation  was  never  in  a  condi- 
tion to  give  to  the  maker  that  for  which  he  subscribed— 
stock  of  a  corporation  duly  and  legally  organized.  A 
party  who  deals  with  a  corporation  and  receives  a  con- 
sideration and  tries  to  avoid  his  obligation  on  the  imma- 
terial point  to  him,  that  the  company  is  improperly  or- 
ganized and  subject  to  a  quo  warranto,  is  not  allowed  the 
plea.  But  when  the  very  thing  to  be  given  for  this  prom- 
ise is  valid  and  legal  stock,  which  is  represented  can  be 
given,  and  it  is  well  known  to  the  promiser  -that  it  can 
not  be  done,  and  the  circumstances  which  might  disclose 
the  fraud  are  concealed  to  effect  the  deception,  there  is 
no  reason  of  law  which  forbids  relief  to  the  victim  of 
fraud. — Snider  v.  Troy,  91  Ala.  224;  Winter  v.  Armstrong, 
37  Fed.  Rep.  512  ;  Bard  v.  Banigan,  26  Am.  &  E.  Corp! 
Cases  155;  American  Tube  Works  v.  Boston  M.  Co.,  139 
Mass.  5  ;  Reed  v.  Boston  M.  Co. ,  141  Mass.  454  ;  2  Spell- 
ing on  Corp. ,  §§  573-8.  (8.)  A  subscriber  for  the  capi- 
tal stock,  the  maker  of  the  note,  can  not  be  compelled  to 
take  stock  in  a  corporation  which  has  not  been  legally 
organized,  and  the  stock  of  which  will  be  worthless. 
He  is  not  estopped  from  showing  these  facts.  .  He  was 
never  a  stockholder.  He  merely  proposed  to  become  one 
in  a  legal  corporation.  His  offer  was  made  on  the  im- 
plied condition  that  valid  stock  would  and  could  be 
issued. — Peck  v.  Gurnty,  Law  Rep.  13  Eq.  Cases  79; 
Winter  v.  Armstrong,  37  Fed.  Rep.  512  ;  Toledo  v.  Hinsdale, 
15  N.  E.  Rep.  671 ;  Reed  v.  Boston  M.  Co.,  5  N.  E.  Rep. 
852;   Tube  Works  v.  Machine  Co.,  139  Mass.  5. 

Tompkins  &  Troy,  contra. — (1.)  The  only  question 
raised  by  the  present  record  is,  whether,  upon  the  facts 
disclosed  in  the  special  finding  of  the  ti^al  court,  the 
city  court  properly  rendered  judgment  for  the  appellees. — 
Code  of  1886,  §  2745;  Betoncourt  v.  Eberlin,  71  Ala. 
461.  (2.)  The  plaintiffs  in  the  court  below  were  shown 
to  have  such  interest  in  the  note  sued  on,  as  entitled 
them  to  maintain  the  present  action.  The  law  never 
intended  to  prevent  parties  from  investing  in  the  trustee 
or  trustees  notes  in  which  a  number  of  persons  have  a 
separate  and  distinct  interest,  with  authority  to  collect 
and  receipt  for  the  same ;  and  when  this  is  done  such 
parties  are  clearly  authorized  to  maintain  suits  in  their 
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own  names  upon  such  notes. — Code  of  1886,  §§  1784, 
1832 ;  Yerby  v.  Sexton,  48  Ala.  311 ;  18  Amer.  &  Eng. 
Encyc.  of  Law,  661 ;  19  Ainer.  &  Eng.  Encyc.  of  Law, 
552-3  n.  (3.)  What  law  governs  as  to  the  authority  of 
the  Ala.  Terminal  &  Improvement  Co.?  That  company 
was  organized  under  the  law  contained  in  the  Code  of 
.1876  as  amended.— Code  of  1876,  §§  1803,  1812 ;  Acts  of 
1882-3,  p.  5.  (4.)  That  law  was  its  charter,  and  its 
rights  and  powers,  including  the  mode  of  conducting  its 
business,  under  it  were  the  same  as  they  would  have 
been  had  a  special  charter  been  granted  to  it  by  an  act 
setting  out  the  same  terms  and  provisions  contained  in 
that  general  law. — 1  Morawetz  on  Corp.,  §  318.  (5.) 
The  power  to  pledge  property  is  a  power  incident  to  all 
business  corporations. — Lehman  v.  Tallastee  Mfg.  Co.,  64 
Ala.  567;  1  Morawetz  on  Corp.,  §  349.  (6.)  The  power 
to  make  this  pledge  is  vested  in  the  officers  of  the  cor- 
poration or  in  its  governing  body ,  not  in  the  sharehold- 
ers, unless  there  is  a  statute  vesting  it  in  the  latter. — 1 
Morawetz  on  Corp.,  §  510.  (7.)  The  only  limitation  upon 
these  general  powers  of  directors  contained  in  the  law 
under  which  this  company  was  formed  was  a  prohibi- 
tion against  the  bonded  indebtedness  being  increased, 
and  the  execution  of  a  mortgage  except  by  consent  of  the 
stockholders.  Pledge  and  mortgage  are  words  of  very 
different  import  and  meaning,  and  the  contracts  by 
which  they  are  created  also  materially  differ. — 18  Amer. 
&  Eng.  Encyc.  of  Law,  588-92.  (8.)  The  contract  in 
question  created  neither  a  strict  pledge  nor  mortgage, 
but  was  really  a  deposit  of  the  note  as  collateral  security. 
The  power  to  sell  the  security  in  payment  of  the  debt 
was  not  given  by  the  contract  and  does  not  exist  at  law. 
The  only  power  in  the  creditors  is  to  collect  and  apply 
the  proceeds. to  the  payment  of  the  debt. — 18  Amer.  & 
Eng.  Encyc.  of  Law,  supra;  Jones  on  Pledges,  §§  1,  651. 
(9.)  It  has  been  held  by  the  highest  court  in  the  land 
that  the  power  to  borrow  money  vested  in  an  officer  of 
the  corporation  would  vest  in  him  the  power  to  make 
deposit  of  collateral  security,  while  it  would  not  authorize 
him  to  make  a  chattel  mortgage. — Hatch  v.  Coddington, 
95  U.  8.  48;  Jones  on  Corporate  Bonds,  §  46.  (10.) 
Then  the  A.  T.  &  I.  Co.  could  make  a  deposit  of  the  notes 
in  controversy  as  collateral  security,  without  the  consent 
of  its  stockholders,  if  the  law  under  which  it  was  incor- 
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porated  was  its  charter.  Conceding  the  right  to  amend 
or  repeal  that  charter,  we  say  neither  has  been  done. 
This  charter  was  an  existing  right  at  the  time  of  the 
adoption  of  the  Code  of  1886,  and  was  preserved  by  it. — 
Code  of  1886,  §  10.  (11.)  Rights  and  powers  of  a  cor- 
poration are  usually  to  be  determined  by  the  law  in  force 
when  it  came  into  being. — Chesapeake  &  Ohio  R.R.  Co.  v. 
Miller,  114  U.  S.  176.  (12.)  And  the  repeal  of  a  general 
law,  under  which  a  corporation  has  been  formed,  does 
not  repeal  its  charter,  nor  in  any  manner  affect  the  cor- 
poration.— 2  Morawetz  on  Corp.,  §  1110;  United  &c. 
Asso.v.  Benshimol,  130  Mass.  325  ;  Freehold  M.  J.  Asso.  v. 
Brown,  29  N.J.  Eq.  121 ;  Donworth  v.  Coalbaugh,  5  Clark 
(Iowa)  300;  2  Spelling  on  Corp.,  §  1066.  (13.)  The 
rule  is,  that  no  later  legislation  will  be  held  to  either 
repeal  or  amend  a  charter,  unless  it  does  so  expressly  or 
by  necessary  implication . — Freehold  &c.  Asso.  v.  Brown, 
29  N.  J.  Eq.  122;  Banger  &c.  R.  Co.  v.  Smith,  47  Me. 
34  ;  Webb  v.  Ridgeley,  38  Md.  364.  (14.)  Title  1,  Part  2 
of  the  Code  of  1886  is  not  a  codification  of  the  former 
provisions  of  the  law  relative  to  the  formation  of  cor- 
porations, but  the  substitution  of  a  new  system.  It  is 
expressly  declared  in  many  places  that  particular  pro- 
visions of  the  new  law  apply  to  corporations  organized 
under  former  laws.— Code  of  1886,  §§  1528,  1535,  1538-9, 
1586-7,  1594-5.  It  then  being  shown  that  the  legisla- 
ture had  expressly  declared  in  some  sections  that  the 
new  law  shall  apply  to  the  old  corporations,  and  has  in 
others  omitted  all  such  declaration,  it  must  be  presumed 
that  it  was  not  intended  that  the  latter  should  apply  to 
such  companies. — Lehman  v.  Robinson,  59  Ala.  219. 
(15.)  The  directors  having  the  power  to  make  the  pledge, 
if  it  was  made  without  their  authority  they  could  ratify 
it.  Such  ratification  may  be  either  by  acquiescence,  or 
by  the  failure  to  disaffirm ,  when  notice  was  brought  to 
them  that  the  act  had  been  done.  The  directors  can 
ratify  what  they  could  have  authorized. — 1  Beach  on 
Corp.,  §  195 ;  2  Morawetz  on  Corp.,  §§  618,  627,  633-5  ; 
90  N.  Y.  607  ;  8  Amer.  &  Eng.  Corp.  Cases,  p.  144 ;  9 
Amer.  &  Eng.  Corp.  Cases,  508;  6  Amer.  &  Eng.  Cor. 
Cases,  380;  120  U.  S.  256;  70  Mo.  324.  (16.)  The  de- 
fendant can  not  set  up  as  a  defense  to  the  present  action 
the  illegality  in  the  formation  of  the  corporations.  The 
illegality  or  irregularity  of  a  corporation  can  not  be 
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attacked  collaterally. — 2  Morawetz  on  Corp.,  §  769; 
Kayser  v.  Bremen,  16  Md.  90 ;  Lehman  v.  Warner,  61  Ala. 
455 ;  Ccn.  Ag.  Asso.  v.  Insurance  Co.,  70  Ala.  120.  (17.) 
The  payment  of  the  money  was  not  a  condition  prece- 
dent to  the  legal  existence  of  the  corporation ;  at  most 
it  was  but  a  prerequisite  to  its  right  to  do  business. 
The  corporation  came  into  existence  when  it  organized 
by  electing  a  board  of  directors  and  officers. — Code  of 
1876,  §  1806;  Sparks  v.  Woodstock  &c,  87  Ala.  294;  6 
So.  Rep.  195;  1  Morawetz  on  Corp.,  §§  71-2;  2  Mora- 
wetz on  Corp.,  §  742,  (1st.  Ed.)  ;  1  Spelling  on  Corp., 
§  1 ;  Cook  on  Stocks  and  Stockholders,  §  172  ;  Pike  Road 
v.  Smith,  30  Ala.  665 ;  Selma  R.  v.  Rountree,  7  Alai  670 ; 
Mitchell  v.  Rome  R.  R.  Co.,  16  Ga.  588  ;  Harod  v.  Hayimes, 
32  Wis.  162;  101  Mass.  381-385.  (18).  Having  con- 
tracted with  the  Alabama  Terminal  &  Improvement  Co. , 
the  defendant  in  the  present  action  is  estopped  from  de- 
nying its  existence  as  a  corporation,  since  the  rights  of 
creditors  have  intervened. — Cook  on  Stocks  and  Stock- 
holders, §§  184-5;  Snider's  Sons  &  Co.  v.  Troy,  91  Ala. 
224 ;  8  So.  Rep.  658  ;  I  Spelling  on  Corp.,  §  43  ;  Lehman, 
Durr  &Co.v.  Warner,  61  Ala.  455;  Central  Asso.  v.  Ala. 
Ins.  Co.,  70  Ala.  120. 

HARALSON,  J. — I.  If  there  is  a  special  finding  of 
facts  in  the  lower  co\irt,  as  was  the  case  here,  at  the  re- 
quest of  one  of  the  parties,  the  Supreme  Court  must,  on 
appeal,  examine  and  determine  whether  the  facts  are 
sufficient  to  support  the  j  udgment. — Code,  §  2743 .  It  most 
find  directly  and  affirmatively  every  issue  in  fact  essen- 
tial to  the  right  of  recovery,  or  judgment  on  it  can  not  be 
pronounced,  and  it  can  not  be  aided  by  intendment  or  by 
reference  to  extrinsic  facts. — Betancourt  v.  Eberlin,  71 
Ala.  461;  Quillman  v.  Gurley,  85  Ala.  594,  5  So.  Rep. 
345. 

II.  Then,  what  are  the  issues  of  fact  in  this  case,  es- 
sential to  recovery? 

The  note  sued  on  was  dated  July  21 ,  1887 ,  and  reads  : 
"I  promise  to  pay  to  the  Alabama  Midland  Railway 
Company,  as  now  chartered  under  the  general  railroad 
laws  of  the  State  of  Alabama,  or  any  amendments  that 
may  hereafter  be  made  either  by  general  law  or  by~act 
of  the  legislature,  its  order  or  assigns,  five  hundred  dol- 
lars, at  the  banking  house  of  the  First  National  Bank  of 
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Montgomery,  Alabama,  to  be  paid  in  cash  on  demand, at 
the  maturity  of  the  note ;  this  amount  being  the  total  of 
my  subscription  to  the  capital  stock  of  the  Alabama  Mid- 
land Railway  Company.  It  is  agreed,  that  said  amount, 
to- wit,  $500,  matures  and  becomes  due  and  payable, 
whenever  the  board  of  directors  of  said  company  shall 
decide  that  the  Alabama  Midland  railroad  has  been  fin- 
ished to  a  point  within  a  mile  from  the  centre  of  the 
city  of  Montgomery,  from  one  or  the  other  of  its  terminal 
points,  and  that  said  road  is  of  standard  guage,  laid  with 
steel  rail.  Publication  of  said  decision  of  said  board  of 
directors  to  be  made  in  one  of  the  daily  papers  of  the 
city  of  Montgomery,  Alabama,  shall  be  final  and  con- 
clusive notice  to  me  of  the  same.  It  is  hereby  agreed 
and  made  part  of  this  contract,  that  if  the  said  Alabama 
Midland  Railway  Company  should  fail  to  complete  the 
work,  necessary  to  make  this  obligation  binding,  by  the 
first  day  of  October,  1890,  then  this  instrument  is  null 
and  void." 

The  finding  shows,  that  "On  the  7th  day  of  May*  1887, 
the  defendant  subscribed  $500  to  the  capital  stock  of  the 
Alabama  Midland  Railway  Company.  The  conditions 
attached  to  the  subscription  were,  that  the  amount  was 
to  be  paid  when  the  railroad  'is  built,  furnished ' and 
equipped  to  this  city,  (Montgomery) ,  from  either  one  or 
the  other  of  its  terminal  points,  and  a  line  is  perfected  to 
Jacksonville  and  Savannah,  Ga.  Upon  the  payment  of 
the  sum  above  stated,  the  Alabama  Midland  Railway 
Company  shall  issue  to  each  subscriber  two-thirds  of  the 
amount  subscribed  for  of  its  own  capital  stock  and  one- 
third  of  the  amount  in  the  capital  stock  of  the  Alabama 
Terminal  &  Improvement  Company,  which  last  company 
is  formed  to  build  said  railroad.'  " 

The  finding  states  the  fact,  that  the  board  of  directors 
of  each  of  said  corporations  had  decided  and  advertised 
the  facts  in  all  respects  as  required  by  the  conditions  of 
said  subscription  and  said  note, — that  said  railroad  had 
been  built  and  equipped  in  the  manner  and  within  the 
time  prescribed  in  said  subscription  and  note. 

III.  The  defendant's  pleas  were,  in  substance,  that 
the  plaintiffs  are  not  the  parties  interested  in  the  instru- 
ment sued  on  ;  that  the  note  is  not  the  property  of  the 
plaintiffs,  but  that  it  is  the  property  of  the  Alabama  Ter- 
minal <fc  Improvement  Company,  a  corporation  under  the 
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laws  of  Alabama ;  want  and  failure  of  consideration  of 
the  instrument  sued  on  ;  that  both  companies  were  fraud- 
ulently organized,  by  means  of  false  certificates  of  or- 
ganization, and  that  this  was  concealed  from  defendant 
and  he  was  deceived  and  intentionally  defrauded  into 
making  the  contract  to  subscribe  for  the  stock.  The 
errors  assigned  are,  that  the  facts  found  by  the  special 
judge  sustain  these  pleas,  and  do  not  sustain  the  judg- 
ment rendered. 

We  hare  referred  above,  to  the  finding  of  the  special 
judge  as  to  the  compliance  by  the  corporations  with  the 
conditions  of  the  subscription  and  note,  touching  the 
manner  and  time  of  the  completion  of  the  railroad.  No 
point  is  made  in  the  argument  of  counsel  on  the  suffi- 
ciency of  the  findings  to  sustain  the  judgment,  on  this 
branch  of  the  case. 

IV.  Let  us  refer,  in  the  first  place,  to  the  ownership 
of  the  note  sued  on  by  the  plaintiffs.  As  touching  the 
same,  the  special  finding  ascertained,  that  the  general 
purpose  of  the  Alabama  Terminal  &  Improvement  Com- 
pany,— as  shown  by  its  declaration  for  incorporation, — 
was  to  build  and  equip  railroads  and  railways,  under 
contract  for  and  with  other  parties ;  that  the  Alabama 
Midland  Railway  Company  received  from  numerous  per- 
sons, including  the  defendant,  their  notes  for  subscrip- 
tion to  its  capital  stock,  and  that  these  notes,  afterwards, 
became  the  property  of  the  Alabama  Terminal  &  Im- 
provement Company ;  that  the  Farley  National  Bank,  a 
corporation  organized  under  the  national  banking  laws, 
and  located  at  Montgomery,  Alabama,  opened  an  account 
with  the  Alabama  Terminal  <fe  Improvement  Company, 
at  the  request  of  the  company,  by  J.  W.  Wool  folk  ;  that 
in  the  course  of  the  dealings  between  the  bank  and  the 
company,  the  latter  became  indebted  to  the  bank,  on  ac- 
count of  money  advanced  to  it,  in  the  sum  of  about 
$150,000  ;  that  this  indebtedness  arose  by  the  discount  by 
the  bank  of  the  notes  and  drafts  executed  in  the  name  of 
the  company  by  its  president,  Woolfolk  ;  that  the  pro- 
ceeds of  such  notes  and  drafts  were  placed  by  the  bank 
on  it»  books  to  the  credit  of  the  company,  and  was 
checked  against  by  said  Woolfolk,  as  president;  that 
some  of  the  money  checked  out  was  applied  by  Woolfolk 
to  the  payment  of  obligations  of  the  Alabama  Terminal 
A   Improvement  Company,  and  some  was  applied  by 
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him  to  the  expense  of  constructing  the  Montgomery,  Tus- 
caloosa &  Memphis  Railway  ;  that  the  Alabama  Termi- 
nal &  Improvement  Company  paid  back  to  the  bank, 
about  $18,000,  leaving  a  balance  due  of  about  $130,000, 
which  has  never  been  paid;  that  J.  W.  Woolfolk,  as 
president,  on  the  —  day  of  July,  1892,  executed  to  the 
Farley  National  Bank  an  instrument  in  writing,  trans- 
ferring to  said  bank,  as  collateral  security  for  a  large  sum 
then  due,  (and  which  sum  has  not  been  paid) ,  a  large 
number  of  the  notes  of  subscription  to  its  capital  stock, 
and  to  the  capital  stock  of  the  said  Alabama  Midland 
Railway  Company,  then  owned  by  the  Ala.  Ter.  <fe  Imp. 
Co.,  including  the  note  of  defendant ;  that  the  said  trans- 
fer was  made  subject  to  the  rights  of  the  Metropolitan 
Trust  Company  of  New  York,  which  then  held  said  notes 
for  the  purposes  of  security  under  a  contract  with  the 
Ala.  Ter.  &  Imp.  Co. ;  that  in  August,  1891,  the  Farley 
Nat.  Bank  failed,  and  was  placed  in  the  hands  of  a  re- 
ceiver by  the  Comptroller  of  the  Currency ;  that  while 
suspended,  to-wit,  in  February,  1892,  said  Trust  Com- 
pany turned  said  notes  over  to  L.  B.  Farley  for  said  re- 
ceiver.— its  claim  to  said  securities  being  released ;  that 
subsequently,  the  capital  of  the  bank  was  made  good, 
the  receiver  withdrawn ,  and  the  bank  was  authorized, 
under  the  national  banking  acts  to  resume  business  ;  that 
on  the  23d  of  February,  1892,  the  board  of  directors  of 
the  Farley  National  Bank,  (which  had  then  resumed 
business) ,  passed  resolutions  authorizing  the  transfer  of 
said  notes  and  securities  to  J.  L.  Hall  and  L.  B.  Farley, 
as  trustees,  and  the  same  were  so  transferred,  the  same 
day,  by  H.  D.  Herron,  the  agent  of  the  bank,  thereto 
authorized,  amounting  to  about  $333,000;  that  all  the 
indebtedness  of  the  A.  T.  &  I.  Co.,  for  the  security  of 
which  the  said  transfer  of  said  securities  as  collateral 
was  made,  (subject  to  certain  credits) ,  was  transferred 
with  the  collaterals  to  the  plaintiffs ;  but  the  sum  of 
$30,000  of  the  original  indebtedness  (credited  thereon  as 
hereafter  shown)  was  retained,  and  is  still  held  by  the 
Farley  National  Bank,  while  all  the  securities  were 
transferred  to  the  plaintiffs ,  to  collect  and  apply  to  the  pay- 
ment of  the  whole  indebtedness,  including  that  portion 
retained  by  the  Farley  Nat.  Bank,  as  shown  by  the  trans- 
fer by  said  bank  to  the  plaintiffs.  The  written  transfer, 
attached  as  a  part  of  the  finding,  recites,  that  suit  has 
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been  brought  by  the  bank  against  the  Ala.  Ter.  &  Imp. 
Co.,  upon  said  notes  and  other  evidences  of  debt,  which 
suit  is  now  pending ;  and  since  said  suit  has  been  brought,  * 
the  said  company  has  paid  the  bank,  $10,000  in  cash, 
and  has  executed  its  three  bills  for  the  sum  of  $10,000 
each,  bearing  date — February,  1892,  and  payable  sixty 
days,  ninety  days  and  four  months  after  date,  respec- 
tively, which  sum,  amounting  to  $40,000,  together  with 
$3,700.14,  to  which  the  company  wa9  entitled  to  as  a 
credit,  being  applied  as  credits  to  the  ascertained  balance 
due  by  said  company  to  the  bank,  viz.,  $151,008.99,  left 
a  balance  of  $107,308.85,  due  by  said  company  to  the 
bank,  which  balance,  together  with  all  of  said  notes  and 
securities,  the  board  of  directors  of  the  bank  transferred, 
assigned  and  set  over  to  the  plaintiffs,  as  trustees,  for 
the  purposes  specified  in  the  resolutions  of  transfer,  and 
authorized  and  empowered  Henry  D.  Herron,  for  and  in 
the  name  of  the  bank,  to  execute  a  written  instrument, 
necessary  and  proper  for  the  purpose  of  transferring  the 
said  indebtedness  and  the  said  collaterals  to  secure  the 
same,  to  the  plaintiffs,  which  he  did.  The  amount  of 
the  indebtedness  did  not  include  the  $30,000,  for  which 
the  company  gave  its  notes  to  the  bank,  as  above  stated. 
No  objection  is  made  in  the  assignments  of  error,  or  in 
the  argument  of  the  counsel,  to  the  correctness  and  suffi- 
ciency of  these  resolutions,  and  the  transfer  by  Herron 
under  them,  to  accomplish  the  purposes  designed,  if 
Woolfolk,  as  president,  had  the  right  to  transfer  said  col- 
laterals to  the  bank.  The  substance  of  this  transfer  has 
been  given  above,  in  the  findings  of  the  special  judge. 
It  is  signed  by  J.  W.  Woolfolk,  Pres't.,  and  purports  to 
be  made  in  behalf  of  the  said  A.  T.  &  I.  Co. 

The  judge  finds,  in  respect  to  the  authority  of  Wool- 
folk  to  make  this  transfer,  from  an  examination  of  the* 
minute  books  of  the  A.  T.  &  I.  Co.,  and  from  the  evi- 
dence, that  the  president  was  not  authorized  by  the 
stockholders  to  make  said  pledge,  nor  was  it  ever  rati- 
fied by  the  stockholders  ;  that  his  act  was  never  expressly 
authorized  by  the  directors,  nor  was  it  ever  expressly 
confirmed  by  them,  at  a  meeting  of  the  directors.  But, 
as  he  stated,  he  reached  the  conclusion  of  fact  from  the 
evidence,  that  if  the  president  did  not  have  the  express 
power,  under  the  charter  and  by-laws  of  the  company, 
yet  the  directors,  with  knowledge  of  the  facts,  so  ac- 
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quiesced  in  his  act,  in  pledging  the  securities,  that  the 
corporation  is  now  bound  by  his  acts. 
-  He  bases  this  finding  on  the  following  facts :  (a.) 
The  Alabama  Terminal  &  Improvement  Company  was 
oompelled  to  borrow  money  almost  from  the  date  of  its 
organization,  and,  in  every  instance  disclosed  by  the 
evidence,  was  compelled  to  give  security  either  personal 
or  by  depositing  collaterals,  and  it  took  all  they  could 
do  to  persuade  the  people  to  lend  it  to  them  ;  that  papers 
were  constantly  coming  to  the  bank  and  there  was  no 
money  to  meet  them,  and  they  had  to  call  meetings  of 
the  people  interested,  and  persuade  them  to  make  papers 
to  raise  money  and  meet  such  maturing  obligations  to 
keep  the  company  from  going  to  protest ;  that,  some- 
times, such  papers  were  signed,  both,  by  the  A.  T.  &  I. 
Co.  and  the  Alabama  Midland  Railway  Company,  but 
generally,  by  the  former,  and  the  debts  were  very  large. 
(b.)  At  a  meeting  of  the  directors  on  August  8, 1891,  the 
president  was  authorized  to  borrow  money  by  a  mort- 
gage on  certain  lands  of  the  company,  the  resolution  re- 
citing that  it  was  desirable  to  use  the  lands  as  collateral 
for  the  purpose  of  raising  money.  At  that  meeting,  the 
president  mentioned  to  the  board  the  fact  of  the  compa- 
ny's indebtedness  to  the  bank  ;  that  under  that  resolution, 
the  president  executed  mortgages  to  the  bank  on  lands 
in  Montgomery  and  elsewhere.  Dr.  Tennell,  one  of  the 
directors  of  the  A.  T.  &  I.  Co. ,  testified  to  the  fact  of  the 
failure  of  the  bank,  and  that  it  resulted  from  the  large 
indebtedness  of  the  company  to  it,  which  fact  was  pub- 
lished in  the  papers  and  was  generally  known  and  talked 
about  in  Montgomery  and  Troy,  but  he  did  not  know 
the  facts  before,  (c.)  No  other  director  except  Dr. 
Tennell  was  examined  as  a  witness,  (d.)  A  consider- 
able portion  of  the  money  borrowed  went  to  pay  debts 
of  the  A.  T.  &  I.  Co.  (e.)  The  books  of  the  company 
were  kept  at  Montgomery,  Ala.  A  check  book  was. kept, 
and  showed  on  what  account  checks  were  drawn  on  the 
bank,  and  all  transactions  were  posted  on  the  books  of 
the  company,  kept  at  the  Montgomery  office.  On  the 
25th  of  January  1892,  six  of  the  nine  directors  of  the  A. 
T.  &  I.  Co.,  signed  a  paper  in  which  they  ratified  and 
confirmed  the  transfer  by  the  president  of  these  collat- 
erals to  the  bank,  which  paper  was  signed,  separately, 
by  the  directors,  and  not  at  a  meeting  of  them.  The 
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minute8  of  the  several  meetings  of  the  directors  were 
introduced  in  evidence,  showing  that,  in  all  the  instances 
there  disclosed,  in  which  collaterals  had  been  deposited, 
the  president  was  expressly  authorized  to  deposit  them . 

The  defendants  insist,  that,  on  the  foregoing  finding, 
it  appears  that  the  plaintiffs  are  not  the  owners  of  the 
note  sued  on,  that  it  is  not  their  property,  but  belongs 
to  the  Ala.  Ter  &  Imp.  Co. 

V.  The  basis  of  this  contention  is,  that  the  transfer 
by  Woolfolk,  the  president,  and  by  the  treasurer  of  the 
collaterals,  including  the  note  sued  on,  is  their  individ- 
ual act,  without  the  authority,  virtute  officii,  or  by  any 
shown  delegation  of  power  to  dispose  of  the  property  of 
the  corporation.  The  finding  is,  as  has  been  shown, 
that  these  officers  were  not  authorized  by  any  action  of 
the  stockholders  to  make  said  transfer,  and  it  was  never 
expressly  authorized  by  the  directors.  If  this  were  all, 
the  contention  would  have  to  prevail. — Speckle  v.  Sperwe, 
8  Ala.  264 ;  Gibson  v .  Goldthwaite ,  7  Ala .  281 .  But ,  these 
officers,  and  especially  the  president,  were  the  active 
financial  agents  of  the  company.  It  was  organized  to 
carry  on  a  business  which  required  the  raising,  borrow- 
ing and  expenditure  of  very  large  sums  of  money ;  the 
skill  and  energies  of  the  company,  with  the  assistance  of 
all  its  friends,  were  greatly  and  sorely  taxed  to  raise 
money  with  which  to  build  the  road,  get  along,  pay  the 
debts,  and  not  to  go  to  protest.  It  was  impracticable, 
as  is  the  case  writh  every  enterprise  of  the  kind,  to  speak 
and  act,  always,  through  its  governing  body;  and  the 
old  rule,  requiring  such  formality, — as  we  said  on 
another  occasion, — in  obedience  to  the  demands  of  the 
commercial  necessity,  has  been  greatly  relaxed.  Cor- 
porations engaged  in  such  enterprises,  and  incorporated 
trading  companies,  would  be  greatly  embarrassed,  if  re- 
quired to  conform  to  such  corporate  action.  "Hence, 
in  the  ordinary  dealings  of  trading  corporations,  and 
within  the  scope  and  purview  of  their  chartered  powers, 
the  same  intendments  and  implications  arise,  as  would 
spring  out  of  similar  acts  or  conduct  of  natural  persons." 
Tenn.  R.  T.  Co.  v.  Kavanaugh,  93  Ala.  329,  9  So.  Rep. 
395  ;  Ga.  Pac.  R.  Co.  v.  Propst,  83  Ala.  518, 3  So.  Rep.  764. 
Morawetz  lays  down  the  principle,  that  a  corporation 
has  implied  authority  to  conduct  its  business  on  liberal 
principals,  and  may  generally  do  what  an  intelligent 


Digitized  by 


Google 


94  SUPREME   COURT  [Nov.  Term, 

[Bibb  v.  Hall  and  Farley.] 

man  would  do,  under  similar  circumstances. — 1  Mor. 
on  Corporations,  §  365;  1  Am.  &  Eng.  Encyc.  of  Law, 
369.  While,  therefore,  the  officers  of  a  corporation  are 
not  free  from  all  obedience  to  form,  so  as  to  be  indepen- 
dent of  the  governing  body,  and  can  not  perform  aats 
which  are  ultra  vires ,  and  while  there  are  many  things 
which,  if  they  do,  will  not  be  recognized  as  binding  on 
their  principals,  yet,  while  they  act  in  the  line  of  the 
business  of  their  companies,  without  express  authority, 
but  manifestly  for  their  interests,  it  will  require  but 
little  to  show  the  approval  or  ratification  of  the  com- 
panies.— 2  Mor.  on  Corp.,  §  675.  It  is  elementary,  that 
an  act  done  by  one,  representing  himself  as  the  agent  of 
another,  which  he  had  no  express  authority  from  his 
principal  to  do,  may  be  ratified  by  the  party  for  whom  he 
assumed  to  act.  Ratification  may  be  done  expressly,  or 
by  mere  acquiescence,  or  a  failure  to  repudiate  the  act, 
knowing  it  to  have  been  done,  and  as  effectually  by  the 
one,  as  by  the  other  mode. — 2  Kent,  616;  Story  on 
Agency,  §§239,  255,  256  ;  2  Morawetz  on  Corp.,  §  627  ; 
1  Beach  on  Corp. ,  §  195  ;  Lyndeborough  Glass  Co,  v.  Mass. 
Glass  Co.,  Ill  Mass.  315;  Olcott  v.  Tioga  R.  R  Co,  27 
N.  Y.  546 ;  17  Am.  &  Eng.  Encyc.  of  Law,  pp.  127,  162, 
163. 

Whether  this  corporation  ratified  this  act  of  the  presi- 
dent, in  transferring  these  collaterals,  is  one  of  fact. 
Proof  of  circumstances  from  which  the  court  can  reason- 
ably infer,  that  the  act  in  question  was  generally  known 
by  the  stockholders,  and  more  especially  so  by  the  direc- 
tors, is  prima  facie  evidence  of  ratification.  The  board 
of  directors  had  authorized  the  placing  of  collaterals  by 
the  president  to  borrow  money  in  other  instances ;  the 
company  was  hard  pressed  and  was  resorting  to  every 
known  expedient  to  raise  money  to  carry 
on  its  work,  and  we  are  not  permitted  to  doubt  that  every 
director  knew  this  fact ;  it  had  authorized  the  mortgag- 
ing of  its  lands,  even,  to  place  as  collaterals  for  loans; 
they  knew,  for  the  president  had  informed  them,  of  this 
large  indebtedness  of  the  company  to  the  bank;  the 
books  were  kept  open  in  Montgomery,  and  all  transac- 
tions were  entered  upon  them ;  the  company  had  an  ac- 
count with  the  bank,  and  was  borrowing  largely  from  it ; 
it  had  its  check  book,  on  which  a  memorandum  of  checks 
drawn,  and  to  whom  was  kept ;  and  it  is  not  reasonable 
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to  suppose  its  transactions  were  not  known  and  well  un- 
derstood by  the  directors,  especially,  if  we  presume,  as 
we  must,  that  they  did  their  duty,  and  by  as  many  of 
the  stockholders  as  desired  to  know,  or  inquire.  Be- 
sides this,  six  out  of  the  nine  directors  ratified  the  act  by 
a  private  paper,  which,  though  not  a  ratification  by  the 
directory,  is  evidence  of  a  knowledge  and  approval  of 
the  act,  and  of  a  determination  not  to  disaffirm  it.  Who 
can  question  a  legal  ratification  as  binding,  as  if  express- 
ly done,  after  this  finding  of  all  these  facts? 

This  is  unlike  the  cases  referred  to  by  defendant, 
where  acts  have  been  done  by  officers,  especially  forbid- 
den to  be  done,  except  in  a  certain  manner,  and  accord- 
ing to  certain  formalties,  in  which  cases,  greater  strict- 
ness of  ratification  is  required,  than  in  placing  of  collat- 
eral paper  to  borrow  money  in  the  current  business  of  a 
company,  like  the  one  whose  acts  we  are  considering. — 1 
Beach  on  Corp.,  §  195. 

The  plaintiffs  are  parties  to  whom  payment  may  be 
legally  made,  and  who  can  legally  discharge  the  debts, 
and  though  the  money  when  collected  may  not  be  for 
their  use,  or  theirs  alone,  but  for  other  persons,  or  for 
theirs  and  others  to  whose  use  they  are  required  to  ap- 
ply or  pay  it,  the  action  is  properly  brought  in  their 
names.— Yerby  v.  Sexton,  48  Ala.  311;  Hirschfelde-i  v. 
Mitchell,  54  Ala.  419. 

VI.  But  it  is  said, the  A.  T.  &  I.  Co.  was  never  more  than 
a  de  facto  corporation ;  that  the  preliminaries  to  a  legal 
incorporation  were  never  complied  with  ;  that  there  was 
a  positive  combination  and  agreement,  that  the  20  per 
cent,  of  the  subscription  required  to  be  paid  in  cash, 
should  not  be  paid,  and  in  fact  never  was  paid. 

The  findings  of  the  judge  on  this  branch  of  the  de- 
fense were,  that  the  A.  T.  &  I.  Co.  was  organized  by  the 
election  of  a  board  of  directors,  on  the  20th  day  of  Janu- 
ary, 1887 ;  that  a  certificate  of  the  judge  of  probate  of 
Montgomery  county,  Alabama  (in  which  county  its 
principal  place  of  business  was  located)  was  issued  on 
the  4th  day  of  February,  1887,  reciting  the  facts  re- 
quired to  be  recited  by  section  1807  of  the  Code  of  1876 ; 
that  in  the  organization  of  said  corporation,  the  provis- 
ions of  Art.  I.  Ch.  1.  T.  1.  Part  2  of  the  Code  of  1876, 
were  followed  in  every  respect,  except  that/20  per  cent. 
of  the  capital  subscribed  was  never  paid  in  ;  that  checks 
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were  given  for  the  cash  required  to  be  paid  on  subscrip- 
tion of  stock,  and  were  put  in  custody  of  an  officer  of  the 
company  with  instructions  not  to  present  them,  and 
there  was  an  agreement  that  they  were  not  to  be,  and 
they  have  never  been,  collected. 

It  was  further  found,  that  the  Alabama  Midland  Rail- 
way Company  was  incorporated  in  March,  1887,  under 
the  general  incorporation  laws  found  in  the  Code  of  1*76 
as  amended  ;  but  it  did  not  pay  the  20  per  cent,  required 
to  be  paid  by  law  on  organization  ;  that  it  received  after- 
wards, the  notes  of  persons  for  subscriptions  to  its  stock, 
which  notes  became  the  property  of  the  A.  T.  &  I.  Co. 
The  only  irregularity  in  the  incorporation  of  either  of 
these  companies,  that  has  been  suggested  in  argument, 
is  the  non-payment  in  cash  of  thin  20  per  cent  of  the 
subscription,  required  by  law  as  one  of  the  conditions  to 
organization. 

It  must  be  admitted,  that  a  substantial  compliance  with 
all  the  terms  of  a  general  incorporation  law  is  a  prerequi- 
site to  the  formation  of  a  corporation  under  it  — 1.  Mora- 
wetz  on  Corp.,  §  27  etseq. ;  1  Spelling,  §§  37-8 ;  Cen.  Agr. 
&  Mech.  Asso.  v.  Ala.  O.  L.  Ins.  Co.,  70  Ala.  120.  But,  as 
was  well  said  in  the  case  last  cited,  "  When  an  associa- 
tion of  persons  is  found  in  the  exercise  and  user  of  corpo- 
rate franchises,  under  color  of  legal  organization,  their 
existence  as  a  corporation  can  not  be  enquired  into  col- 
laterally. In  a  direct  proceeding  by  the  government  they 
may  be  ousted.  *  *  *  *  The  corporation  exists 
de  facto, — is  subject  to  all  the  liabilities,  duties  and  re- 
sponsibilities of  a  corporation  de  jwre.  It  would  produce 
only  disorder  and  confusion,  embarrass  and  endanger 
the  rights  and  interests  of  all  dealing  with  the  associa- 
tion, if  the  legality  of  its  existence  could  be  drawn  in 
question,  in  every  suit  to  which  it  was  a  party,  or  in 
which  rights  were  involved,  springing  out  of  its  corpo- 
rate existence.  No  judgment  could  be  rendered  which 
would  settle  the  question  finally.  But,  when  the  gov- 
ernment intervenes  by  an  appropriate  proceeding,  the 
judgment  is  final  and  conclusive,  putting  an  end  to  all 
controversy." — The  State  ex  rel  Scmche  v.  Wetft,  U7 
Ala.  Ill ;  Lehman  v.  Warren,  61  Ala.  456 ;  Frost  v. 
Frostburg  Coal  Co.,  24  Howard,  (U.  S  )  279,  284 ;  Cmmty 
of  Macon  v.  Shores,  »7  U.  8.  277  ;  Casey  v.  Gatti,  94  U.  S. 
673  ;  Appleton  M.  F  Ins.  Co.  v.  Jesser, 5  Allen  (Mass.)  446; 
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4  Am.  &  Eng.  Encyc.  of  Law,  p.  198 ;  Taylor  on  Corp., 
§  145 ;  1  Spelling  on  Corp.,  §  43 ;  2  Morawetz  on  Corp., 
§  1022;  1  Morawetz  on  Corp.,  §331. 

Another  principle  equally  well  settled  and  recognized, 
as  may  be  stated  in  the  language  of  this  court  in  the 
Cen.  Agr.  &  Mec.  Asso.  Case,  supra,  is,  " Whoever  con- 
tracts with  a  corporation,  having  a  de  facto  existence,  the 
reputation  of  a  legal  corporation,  in  the  actual  exercise 
of  corporate  powers  and  franchises,  is  estopped  from 
denying  the  legality  of  the  existence  of  the  corporation, 
or  inquiring  into  .irregularities  attending  its  formation, 
to  defeat  the  contract,  or  to  avoid  the  liability  he  has 
voluntarily  and  deliberately  incurred.  The  principle  is 
especially  applicable  to  stockholders,  seeking  to  avoid  a 
liability  to  creditors  of  the  corporation .  Their  own  acts 
vitalized  the  corporation,  gave  it  credit,  invited  and  in- 
duced dealings  with  it,  and  it  is  true  conservatism  and 
sound  policy,  promotive  of  right  and  equity,  to  seal  their 
lips  against  contradiction  and  denial  of  that  which  they 
must  be  taken  to  have  affirmed,  to  the  injury  of  strangers 
who  must  have  trusted  the  affirmation.' ' — Snider' s  Son's 
&  Co.  v.  Troy,  91  Ala.  224,  8  So.  Rep.  658,  and  authori- 
ties supra. 

The  payment  of  this  20  per  cent,  as  one  of  the  statu- 
tory prerequisites  to  the  organization  of  these  companies, 
caa  not  be  availed  of  as  a  defense  to  this  action. — Sdma 
&  Tenn.  R.  R.  Co.  v.  Rountree,  7  Ala.  670;  Smith  v. 
Tallassee  Br.  Plank  Road  Co.,  30  Ala.  650  ;  Sparks  v.  Wood- 
stock I.  &  S.  Co.,  87  Ala.  294,  6  So.  Rep.  195 ;  2  Mora- 
wetz on  Corp.,  §  742. 

VII .  On  the  question  of  fraud  and  the  consequent  failure 
and  want  of  consideration,  as  set  up  in  the  pleas  of  de- 
fendant, the  judge',  in  addition  to  what  has  been  already 
stated,  finds,  that  the  allegations  are  not  sustained,  on 
these  additional  grounds:  That  on  the  7th  May,.  1887, 
the  defendant  subscribed  for  $500  of  the  capital  stock  of 
the  Ala.  Mid.  Railway  Co.,  the  conditions  attached  to 
which  subscriptions  were,  as  has  been  above  incited; 
that  on  July  21,  1887,  he  executed  the  note  sued  on, 
which  contains  no  reference  to  stock  in  the  A.  T.  &  I  Co. ; 
the  subscription  contained  a  stipulation  for  one-third  of 
his  stock  in  the  Alabama  Midland  Railway  Company,  to 
be  substituted  by  an  equal  amount  in  the  A.  T.  &  I.  Co. ; 
that  the  condition  of  the  note  relates  only  to  the  time 
7 


Digitized  by 


Google 


98  SUPREME  COURT  [Nov.  Term, 

[Bibb  v.  Hall  and  Farley.] 

and  manner  of  the  completion  of  the  road,  which  were 
fully  complied  with  ;  that  on  the  same  day  he  gave  the 
note,  he  accepted  from  the  A.  T.  &  I.  Co.  its  obligation  to 
exchange  one-third  of  its  stock  for  a  like  proportion  of  the 
$500  in  stock  of  the  Ala.  Mid.  Railway  Co.,  when  the 
note  here  sued  on  was  paid ;  that  when  the  note  was 
given,  both  companies  had  received  certificates  of  incor- 
poration, such  as  are  provided  by  law,  and  had  per- 
formed all  acts  entitling  them  to  certificates,  except  the 
payment  of  20 per  cent,  required  by  law ;  and  that  defen- 
dant testified  in  the  case,  that  no  representation  was 
made  to  him  that  the  20  per  cent,  had  been  paid,  and  he 
did  not  enquire  or  investigate.  If  one  has  been  induced 
by  fraud  to  become  a  stockholder  in  a  corporation,  it  is 
true  he  may  set  up  this  fraud  as  a  defense  to  an  action 
on  his  stock  notes,1; (2  Mor.  §  769  ;  1  Mor.,  §  94)  ;  but,  the 
findings  are  satisfactory  to  show,  that  the  fraud  com- 
plained of  is  not  sustained. 

VIII.  There  remains  another  defense,  which  is,  that 
although  so  far  as  this  case  is  concerned,  if  the  corpo- 
rations are  held  to  be  even  de  jure  organizations,  under 
the  law  of  1876,  still,  that  law  was  expressly  repealed  by 
section  10  of  the  Code  of  1886,  and  that  one  or  two  al- 
ternatives resulted,  necessarily,  from  this  repeal,  namely, 
that  the  companies  were  either  dissolved  by  the  repeal  of 
their  charters,  or,  they  exist  under  and  by  virtue  of,  and 
subject  to ,  the  new  law .  And ,  if  they  were  not  dissolved , 
but  continued  to  exist,  under  the  new  and  not  under  the 
old  law,  then  section  1664  of  the  Code  of  1886  became  a 
part  of  their  corporate  life,  subject  to  which  they  had, 
necessarily,  to  exist.  That  section,  among  other  things, 
provided  that  a  corporation,  when  duly  organized,  has 
power  to  borrow  money,  and  to  mortgage  or  otherwise 
convey  or  pledge  its  property,  real  or  personal,  but  it 
has  no  power  to  make  such  mortgage,  conveyance  or 
pledge,  otherwise  than  by  the  consent  of  the  holders  of 
the  larger  part  in  value  of  the  capital  stock,  expressed 
by  vote,  at  a  meeting  of  the  stockholders,  called  for  that 
purpose ;  and  inasmuch  as  the  pledge  of  these  colla- 
terals by  Woolfolk,  as  president,  to  the  bank,  was  not 
made  in  conformity  to  that  section,  it  is  ultra  vires  and 
void. 

Generally  speaking,  the  rights  of  a  corporation  are  de- 
termined by  the  law  in  force  when  it  came  into  being , 
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though  it  can  not  be  denied,  that  by  the  laws  of  this 
State,  the  charter  of  either  of  these  companies  was  sub- 
ject to  amendment  or  repeal  by  future  legislation. — Art. 
XIV,  §  10  Const,  of  Ala. ;  Chesapeake  &  Ohio  R.  R.  Co,  v. 
Miller,  114  U.  S.   189 

Whether  or  not  an  enactment  of  the  legislature  shall 
operate  as  a  repeal  or  alteration  of  a  charter,  where  the 
power  is  reserved  to  alter  or  repeal,  is  a  question  of  legis- 
lative intent.  Repeals  by  implication  are  not  favored, 
and  it  has  been  held,  and  we  think  properly,  that  the  re- 
peal of  a  general  incorporation  act,  and  the  re-enactment 
of  a  new  one,  does  not  affect  existing  corporatiojis  formed 
under  the  former  act ;  and  the  object  of  such  legislation 
would  seem,  more  reasonably  and  fairly  to  be,  to  make 
provision  for  future  corporations  only.  The  later  act 
will  not  be  held  to  repeal  the' former  one,  unless  there  is 
an  express  intention  to  do  so;  or  a  necessary  implication 
to  that  effect,  arising  from  the  enactment. — 2  Spelling  on 
Corp.,  §  1066;  2  Morawetz  on  Corp.,  §  1110 ;  Freehold 
Mut.  Loan  Asso.  v.  Brown,  29  N.  J.  Eq.  121;  United 
Hebrew  Benevolent  Asso.  v.  Benshimol ,  130  Mass.  325; 
Donworth  v.   Coolbaugh,  5  Clarke  (Iowa)  300. 

That  it  was  not  the  intention  of  the  legislature  to  re- 
peal the  general  incorporation  law  of  1876,  as  to  corpo- 
rations formed  under  it,  but  to  enact  a  new  law,  extend- 
ing the  provisions  of  the  old,  perfecting  it  in  many  of  its 
details  and  supplying  some  of  its  omissions,  without  any 
purpose  to  interfere  with  corporations  formed  under  the 
former,  is  manifest  from  some  of  the  new  provisions  of 
this  new  system,  as  we  find  them  in  the  Code  of  1886. 

Section  1528  provides,  that  any  banking  corporation 
or  loan  association,  which  lias  been  or  may  be  organized 
under  any  law  of  this  State,  may  be  organized  and  do 
business  under  the  provisions  of  this  chapter,  upon 
complying  with  the  conditions  following — setting  them 
out.  Of  course,  the  necessary  implication  is,  that  the 
charter,  under  the  fonher  1«V  still  exists,  and  it  may 
continue  under  the  old,  with  an  option  to  reorganize  un- 
der the  new,  upon  complying  with  certain  conditions. 
Section  1535  provides,  that  an  insurance  company,  when 
organized  under  the  new  system , '  {and  any  such  company 
heretofore  organized,"  shall  have  the  power  conferred  by 
that  section.  So,  sections  1535  and  1539  extend  their 
provisions  to  insurance   companies, — the   first,  to  those 
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"now  organized,  *  *  or  which  may  be  hereafter  or- 
ganized under  this  chapter,"  the  latter,  to  "a  corpora- 
tion organized  under  this  chapter,  or  any  insurance  cor- 
poration heretofore  organized  under  the  laws  of  this  State." 
And  sections  1586,  1587,  1594,  and  1595, — the  two  for- 
mer being  old  sections  and  the  two  latter  being  new, — 
each  makes  provision  for  railroad  companies  organized 
under  former  laws.  In  these  several  sections  we  have 
a  clear  manifestation  of  the  legislative  recognition  of 
the  existence  of  former  corporations,  chartered  under 
previous  general  la$r.  We  conclude,  therefore,  that 
without  reference  to  section  10  of  the  Code,  and  whether 
the  corporation  law  of  1876  was  repealed  or  not  by  that 
section,  the  charters  of  corporations  formed  under  that 
law  were  not  repealed,  but  were  left  by  the  new  law  as 
they  were  previously  organized. 

In  Massachusetts,  a  corporation  was  organized  under 
general  statutes  enacted  for  the  purpose.  Later  these 
general  statutes  were  repealed  by  the  legislature,  which, 
later  repealing  statute  substantially  re-enacted  the  pro- 
visions af  the  old  law,  so  far  as  it  related  to  the  creation 
of  such  corporations.  The  question  having  arisen, 
whether  the  charter  of  the  corporation,  formed  under  the 
repealed  statute  was  also  repealed  and  destroyed  by  the 
repeal,  the  court  said  :  "It  is  contended  that  as  the  stat- 
ute of  1874  contained  no  reservation,  it  operated  to  de- 
stroy all  corporations  created  under  the  provisions  of  the 
general  statutes.  *  *  But  it  is  plain  that  the  statute 
of  1874  was  not  passed  for  the  purpose  of  affecting  the 
rights  of  corporations  already  organized.  The  repeal  of 
a  general  corporation  law  cannot  be  construed,  in  the 
absence  of  express  provisions,  as  intended  to  repeal  the 
charters  of  corporations  formed  under  it,  especially  when 
the  manifest  purpose  of  the  repealing  act  is  to  substi- 
tute a  new  law,  extending  the  provisions  of  the  old,  and 
perfecting  its  details,  but  not  changing  its  general 
policy." 

We  think  the  old  system  was  repealed  in  the  enactment 
of  the  new,  and  no  corporations  may  now  be  organized 
under  the  provisions  of  the  Code  of  1876 ;  but  that,  as 
for  all  companies  incorporated  under  the  old  law,  they  are 
continued  of  force  under  the  provisions  of  that  system. 

IX.     It  is  argued  once  more,  that   the  findings  show 
that  the  note  sued  on  was  pledged   for   all   the   alleged 
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debt  then  existing ;  that  $30,000  of  this  debt  is  held  and 
owned  by  the  Farley  National  Bank,  while  the  plaintiffs 
own  the  remainder,  and  all  the  collaterals  have  been 
transferred  to  the  plaintiffs  ;  that  the  debt  and  the  col- 
laterals placed  to  secure  it,  have  thus  parted  company, 
and  section  1784  of  the  Code  which  provides,  that  a 
transfer  or  assignment  of  collateral  security  pledged  to 
secure  the  payment  of  a  debt,  not  accompanied  by  a 
transfer  of  the  debt,  is  a  discharge  of  the  pledge,  restor- 
ing the  right  and  title  of  the  person  from  whom  received. 

This  argument  proceeds  on  a  mistake  as  to  the  find- 
ing. As  appears  from  the  findings,  the  amount  of  the 
debt  assigned  to  the  plaintiffs  was  $107,308.85.  It  was 
originally — as  shown  by  the  resolution  of  assignment  by 
the  bank  to  plaintiffs,  (made  a  part  of  the  findings) — 
$151,008.99,  on  which  were  credits  of  $10,000  cash,  paid 
by  the  company,  $30,000,  the  three  notes  given  by  the 
company  to  the  bank — the  $30,000  to  which  defendant 
is  referring  as  the  basis  of  this  objection — and  $3, 
700.14,  together,  making  $43,700.14  of  credits,  on  the 
original  debt  of  $151 ,008 .99 ,  which  being  deducted ,  leaves 
$107,308.85,  the  balance  of  said  original  debt,  which 
was  transferred  to,  and  is  held  by  plaintiffs,  for  which  all 
of  said  securities  were  transferred  to  them,  to  collect  and 
pay,  as  well  as  the  said  sums  of  the  three  notes  for  $30,- 
000,  which  the  bank  holds. 

But  the  original  debt,  for  which  the  securities  were 
pledged,  and  the  securities  have  not  parted  oompany. 
That  debt  and  the  securities  are,  together,  in  the  hands 
of  the  plaintiffs,  as  shown  by  the  findings.  If  a  ques- 
tion might  be  raised,  whether  any  of  the  proceeds  of  the 
collections  of  those  collaterals  can  be  applied  towards 
the  payment  of  these  three  notes  now  held  by  the  bank, 
it  will  be  one  between  the  A.  T.  &  I.  Co.,  the  party  for 
whose  benefit  the  provision  in  the  section  of  the  Code  re- 
ferred to  applies,  and  the  plaintiffs.,  and  does  not  arise 
in  this  case  between  defendant  and  them . 

When  he  pays  his  note  to  the  plaintiffs,  he  will  have 
a  full  discharge, — the  only  point,  on  this  branch  of  the 
case,  in  which  he  is  interested. 

The  judgment  of  the  court  below  is  affirmed. 
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Kahn  y.  Hall,  et  al. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon  John  M.  Chilton,  Special  Judge. 

This  action  was  brought  by  J.  L.  Hall  and  L.  B.  Far- 
ley, as  trustees,  against  the  appellant,  M.  Kahn, 
and  counted  on  a  promissory  note,  given  by  the  de- 
fendant to  the  Alabama  Midland  Railway  Company,  for 
the  amount  of  his  subscription  to  the  capital  stock  of  said 
company,  This  note  was  subsequently,  together  with 
other  collaterals,  transferred  to  the  Alabama  Terminal  <fc 
Improvement  Company,  which  latter  company  trans- 
ferred the  same  to  the  Farley  National  Bank,  and  while 
in  the  possession  of  said  bank  they  were  transferred  to 
the  plaintiffs.  The  cause  was  tried  by  the  judge  with- 
out the  intervention  of  a  jury,  who,  at  the  request  of 
the  parties,  rendered  a  special  finding.  There  was 
judgment  for  the  plaintiffs,  and  the  defendant  appeals, 
and  assigns  as  error  the  rendition  of  said  judgment. 

The  facts  of  this  case  are  identical  with  the  facts  of 
the  case  of  Bibb  v.  Hall  and  Farley,  ante  p.  79,  and  were 
submitted  together.  The  attorneys  were  the  same  in  each 
case,  and  the  same  briefs  were  filed. 

HARALSON,  J. — This  case  is  affirmed  on  the  author- 
ity of  the  case  of  Bibb  v.  Hall  and  Farley,  ante  p.  79. 


_  Heard  v.  Hicks,  et.  al. 

101    100 

1  bus  i 

^L  "5'  Action  on  Replevy  Bond. 

1.  Replevy  bond;  statutory  requirements. — A  replevy  bond  given  by  the 
defendants  in  adetinuesuit,  which  contains  no  condition  or  obligation 
to  pay  costs  or  damages,  does  not  conform  to  the  requirements  of  the 
statute,  and  is  not  a  statutory  bond ;  but  is  binding  as  a  common  law 
obligation. 

2.  Attorney's  fees  are  not  recoverable  in  a  suit  on  a  replevy  bond. — In 
an  action  on  a  replevy  bond,  given  by  defendants  in  detinue,  which. 
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contains  no  stipulation  for  the  payment  of  damages,  attorney's  fees 
are  not  recoverable ;  sureties  are  bound  only  to  the  extent  expressed 
in  their  obligation  or  imposed  by  law. 

3.  Ruling  on  pleading;  when  shown  only  by  bill  of  exception. — "When 
rulings  on  pleadings  are  shown  only  by  bill  of  exceptions,  they  are  not 
revisable  on  appeal. 

4.  Action  on  replevy  bond;  tender  by  defendant  of  assessed  value  of 
property.— When  pending  an  action  of  detinue,  and  after  the  execution 
by  the  defendants  therein  of  a  replevy  bond,  a  part  of  the  property 
was  destroyed  by  fire,  a  tender  by  the  defendants,  within  30  days  after 
the  rendition  of  the  judgment,  of  the  value  of  the  property  so  de- 
stroyed, as  assessed  in  the  detinue  suit,  meets  the  obligation  of  the 
bond  as  to  the  property  so  destroyed ;  and  it  is  the  duty  of  the  plaintiff 
to  accent  the  tender. 

5.  Same;  plaintiff  entitled  to  compensation  for  injury  to  property 
injured;  evidence  of  damage  admissible. — When,  after  the  execution 
of  a  replevy  bond  by  the  defendants  in  an  action  of  detinue 
and  pending  the  suit,  a  portion  of  the  property  replevied  is 
damaged,  but  not  wholly  destroyed,  by  fire,  the  plaintiff  is  entitled  to 
compensation  for  the  injury  to  the  property,  and  evidence  tending  to 
show  the  amount  of  damage  is  competent  and  relevant. 

6.  Same;  waiver  of  claim  for  damages  by  plaintiff  a  question  for  the 
jury. — In  an  action  on  a  replevy  bond,  when  there  is  testimony  tend- 
ing to  show  that  after  the  alleged  tender  of  the  property  replevied  by 
the  defendants,  the  plaintiff  exercised  control  over  the  property  ten- 
dered, it  is  a  question  for  the  jury,  whether  or  not  he  refused  such 
property,  and  shall  be  held  to  have  waived  his  claim  for  damages  to  it 
while  in  defendant's  possession. 

7.  Same;  plaintiff  estopped. — In  an  action  on  a  replevy  bond,  if  it  is 
shown  that  the  plaintiff,  with  knowledge  thereof,  received  property 
in  lieu  of  that  for  which  he  sued  in  the  detinue  suit,  and  for  which  de- 
fendants gave  the  replevy  bond,  and,  after  being  informed  of  the  sub- 
stitution, retained  the  substituted  property,  exercising  acts  of  owner- 
ship over  it,  he  is  estopped  from  claiming  a  forfeiture  of  the  bond  for 
the  non-delivery  of  the  property  originally  sued  for. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  the  appellant,  Geo.  P.  Heard, 
against  the  appellees ;  and  sought  to  recover  damages  for 
the  breach  of  a  replevy  bond  given  by  the  appellees,  J. 
A.  Hicks,  C.  B.  Hicks  and  J.  E.  Hicks,  as  principals, 
and  the  other  defendants  as  sureties,  conditioned  to  re- 
turn the  property  sued  for  in  a  detinue  suit  brought  by 
Heard  against  the  principals,  if  the  defendants  were  cast 
in  said  suit. 

It  is  unnecessary  to  notice  the  rulings  upon  the  plead- 
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ings,  since  they  are  shown  only  in  the  bill  of  exceptions. 
The  facts  which  led  up  to  the  present  suit  on  the  replevy 
bond  are  sufficiently  stated  in  the  opinion.  The  plaintiff 
offered  in  evidence  the  replevy  bond  and  the  judgment 
of  the  circuit  court  recovered  by  him  in  the  detinue 
suit,  and  rested  his  case . 

The  defendants  introduced  evidence  tending  to  show 
that  on  December  24, 1887,  within  30  days  after  the  ren- 
dition of  judgment  in  the  detinue  suit,  they  tendered  to 
the  plaintiff  a  mule  and  wagon  and  three  head  of  cattle ; 
that  they  also  tendered  the  engine  and  told  the  plaintiff 
that  it  was  at  the  Hicks  place,  where  it  was  when  the 
detinue  suit  was  brought,  "but  that  they  would  deliver 
it  at  Georgiana,  the  home  of  the  plaintiff,  if  he  desired 
it ;"  that  one  of  the  defendants  tendered  to  the  plaintiff 
<  150  in  money,  the  assessed  value  of  the  gin  and  grist 
mill  and  fixtures,  which  were  destroyed  by  fire  before 
judgment  in  the  detinue  suit.  Of  the  three  head 
of  cattle,  which  were  tendered  to  the  plaintiff,  two 
were  the  same  cattle,  and  the  third  was  a  different  one 
from  those  recovered  in  the  detinue  suit.  There  was 
also  tendered  with  these  cattle  a  calf,  which  was  the  in- 
crease of  one  of  the  cows  recovered  in  the  detinue  suit. 
The  testimony  further  tended  to  show  that  when  these 
tenders  were  made  plaintiff  refused  to  accept  any  of  the 
property  tendered,  saying  that  he  was  not  the  proper 
person  to  whom  it  should  be  delivered  ;  but  that  after- 
wards the  mule  and  wagon  and  cattle  were  placed  in  his 
possession,  and  he  exercised  acts  of  ownership  over  them. 
It  was  a  conceded  fact  that  the  injury  to  the  engine  and 
the  fixtures  occurred  after  the  replevy  bond  was  exe- 
cuted, and  before  judgment  in  the  detinue  suit  was  re- 
covered by  the  plaintiff.  The  plaintiff's  counsel  asked 
the  plaintiff,  whether  there  was  any  difference  in  the 
condition  of  the  engine  on  the  24th  of  December  from 
what  it  was  at  the  time  of  the  execution  of  the  bond, 
which  was  the  foundation  of  the  suit?  The  defendants 
objected  to  this  question,  the  court  sustained  the  objec- 
tion, and  the  plaintiff  duly  excepted.  The  plaintiff  then 
offered  to  prove  by  himself  that  the  engine  had  been 
burnt  after  the  execution  of  the  bond,  but  before  the  re- 
covery of  the  judgment  in  the  detinue  suit.  Upon  the 
defendant  objecting  to  this  evidence,  the  court  sustained 
the    objection,   and   the   plaintiff  duly  excepted.     The 

Vol.  101. 


Digitized  by 


Google 


1892-03.]  OF  ALABAMA.  105 

[Heard  v.  Hicks,  et  al.] 

plaintiff  as  a  witness  was  then  asked  the  following  ques- 
tion: "What  was  the  difference  in  value  of  the  engine 
when  the  bond  was  given  in  April  and  when  it  was  ten- 
dered in  December ?"  The  court  sustained  the  defend- 
ant's objection  to  this  question,  and  the  plaintiff  duly 
excepted.  The  other  facts  are  sufficiently  stated  in  the 
opinion.  The  court,  in  its  general  charge,  among  other 
things,  gave  the  following  instructions:  (1.)  "That  if 
Heard,  the  plaintiff,  accepted  the  three  cows,  then  he  was 
estopped  from  insisting  on  the  breach  of  the  bond  so  far 
as  the  failure  to  deliver  the  three  cattle  is  concerned." 
(2.)  "That  it  was  competent  for  the  defendants,  if  they 
committed  a  breach  of  the  bond  as  to  the  mill  and  gin 
and  their  fixtures  to  tender  the  amount  of  their  value, 
and  that  it  was  the  duty  of  Heard  to  receive  it,  if  a  ten- 
der as  to  that  was  made.,,  (3.)  "That  if  the  defendants 
tendered  or  offered  to  deliver  the  engine  to  Heard,  then 
he  was  in  his  own  wrong,  if  he  refused  it,  and  can  not 
recover  for  the  failure  of  the  defendants  to  deliver  the 
engine,  if  it  appears  to  their  reasonable  satisfaction  that 
defendants  are  ready  and  able  to  deliver  it . ' '  (5 .)  "That 
if  Heard  came  into  the  possession  of  the  property  after 
the  30  days  by  delivery  from  defendants,  then  he  can 
not  recover  the  assessed  value  of  the  property  because  he 
had  gotten  all  that  he  was  entitled  to."  The  plaintiff 
separately  excepted  to  each  of  these  parts  of  the  court's 
general  charge. 

There  were  many  charges  requested  by  the  plaintiff,  to 
the  court's  refusal  to  give  each  of  which  he  separately 
excepted ;  and  there  were  several  charges  given  by  the 
court  at  the  request  of  the  defendants,  to  the  giving  of 
each  of  which  the  plaintiff  separately  excepted  ;  but  it  is 
unnecessary  to  set  these  charges  out  at  length. 

There  was  judgment  for  the  defendants.  The  plaintiff 
appeals,  and  assigns  as  error  the  several  rulings  of  the 
trial  court  upon  the  pleadings,  the  evidence,  and  the 
charges. 

J .  C .  Richardson  andGAMBLE  &  Powell  ,  for  appellant . 
The  bond  declared  on  is  not  a  statutory  bond,  Code.  § 
2718,  and  yet  it  is  good  as  a  voluntary  undertaking  or 
common  law  bond,  and  as  such  must  receive  such  con- 
struction as  will  effectually  accomplish  the  intent  of  the 
parties  to  it. — Mitchell  v.  Ingram,  38  Ala.  395  ;  Russell  v. 
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Locke,  57  Ala.  421 ;  Rose  v.  Pearson,  41  Ala.  253  ;  Sugg  v. 
Burgess,  2  Stewart  509  ;  Tuck  v.  Moses,  58  Me.  572  ;  Moss 
v.  Holdson,  5  Mass.  318.  The  identical  property  takdn 
under  the  bond  must  be  returned ,  and  must  be  in  as  good 
order  as  when  taken. — Irving  v.  Smith,  68  Wis.  227; 
Parker  v.  Simonds,  8  Met.  211 ;  Gibbs  v.  Bartlett,  2  W.  & 
S.  (Pa.)  34;  Wright  v.  Quirk,  105  Mass.  45;  Peck  v.  Wil- 
son, 22  111.  206 ;  Nickersonv.  Chatterson,  7  Cal.  570 ;  Alton 
v.  Fox,  51  N.  Y.  562.  The  alleged  tender  by  the  defend- 
ants was  insufficient. — Camp  v.  Simon,  34  Ala.  126; 
Holmes  v.  Holmes,  12  Barb.  137. 

Stallings  &  Wilkinson,  contra.     (No  brief  on  file.) 

STONE,  C.  J. — An  action  was  brought  by  the  plain- 
tiff Heard  against  J.  A.  Hicks,  C.  B.  Hicks  and  J.  E. 
Hicks,  for  the  recovery  of  certain  chattels  in  specie, 
under  section  2717  of  the  Code  of  1886.  The  plaintiff 
made  oath  and  gave  bond,  and  obtained  a  writ  of  seizure, 
which  the  sheriff  executed  by  seizing  the  property  sued 
for.  This  property  the  sheriff  permitted  to  remain  with 
defendants,  upon  the  execution  by  them  of  a  bond  to  the 
plaintiff,  with  Owen,  Parker  and  two  Goodwins  as  sure- 
ties. The  condition  of  this  bond  was  that,  "If  the  said 
J.  A.  Hicks  et  al.,  defendants  in  said  suit,  within  thirty 
days  after  the  determination  thereof,  if  cast  in  said  suit, 
deliver  to  the  said  George  P.  Heard  the  above  described 
property,  then  this  obligation  is  to  become  void ;  other- 
wise to  remain  in  full  force  and  effect.' '  The  bond  con- 
tains no  condition  or  obligation  to  pay  costs  or  damages . 
The  bond  expresses  as  its  penalty  the  sum  of  seven  hun- 
dred and  sixty  dollars,  and  we  have  copied  the  entire 
condition .  It  will  be  seen  that  it  does  not  conform  to 
the  statutory  requirements. — Code,  §  2717. 

The  trial  of  the  detinue  suit,  or  suit  for  the  recovery 
of  chattels  in  specie,  took  place  November  25,  1887, 
and  resulted  in  a  verdict  and  judgment  for  plain- 
tiff for  most  of  the  property  sued  for.  The  judgment, 
following  the  verdict,  was  as  follows  :  "It  is,  therefore, 
considered  by  the  court  that  the  plaintiff  have  and  re- 
cover of  the  said  J.  A.  Hicks  and  J.  E.  Hicks  the  said 
steam  engine  and  fixtures,  said  gin  and  fixtures,  said 
bay  mare  mule,  said  wagon  and  said  three  head  of 
cattle,  or  the  alternate  value  of  said  steam  engine  and 
Vol.  101. 
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fixtures  of  three  hundred  dollars ;  the  value  of  the  gin 
and  fixtures  of  seventy-five  dollars ;  the  value  of  the 
grist  mill  and  fixtures  seventy-five  dollars ;  the  value  of 
the  bay  mare  mule  of  fifty  dollars ;  the  value  of  the 
wagon  ten  dollars ;  and  the  value  of  the  three  head  of 
cattle  of  $8  each,  being  twenty-four  dollars."  There 
was  neither  verdict  aor  judgment  for  damages  for  the 
detention  of  the  property ;  nor  was  iihere  inquiry  in  the 
detinue  suit,  so  far  as  the  present  record  informs  us,  of 
any  damage  done  the  property  pending  the  suit. 

After  the  institution  of  the  detinue  suit,  but  before 
trial  and  judgment — the  property  sued  for  being  in  the 
possession  of  J.  A.  and  J.  E.  Hicks — the  mill  and  gin  and 
their  fixtures  were  burned,  and  the  engine  was  seriously 
impaired  in  value  as  a  consequence  of  the  burning. 

The  breach  complained  of,  and  damages  claimed  in 
each  count  of  the  complaint  are  stated  as  follows  :  l '  And 
the  plaintiff  avers  that  the  said  J.  A.  Hicks  was  cast  in 
said  suit,  and  within  thirty  days  after  the  determination 
thereof  did  not  deliver  to  said  Geo.  P.  Heard  the  above 
described  property,  and  that  the  plaintiff  has  been 
greatly  damaged  thereby,  in  this  :  (1.)  That  by  reason 
of  said  failure  of  said  J.  A.  Hicks  to  deliver  the  said 
steam  engine  aforesaid,  the  plaintiff  has  been  damaged 
in  the  sum  of  $300,  with  the  interest  thereon  from,to- 
wit,  the  25th  day  of  December,  1887.  (2.)  That  by 
reason  of  the  failure  of  the  said  J .  A .  Hicks  to  deliver 
the  said  grist  mill  to  plaintiff  as  aforesaid  the  plaintiff 
has  been  damaged  in  the  sum  of  $75,  with  the  interest 
thereon  from  the  25th  day  of  December,  1887.  (3.)  That 
by  reason  of  the  said  failure  of  the  said  J.  A.  Hicks  to 
deliver  the  said  gin,  the  plaintiff  has  been  damaged  in 
the  sum  of  $75,  with  the  interest  thereon  from,  to- wit, 
the  25th  day  of  December,  1887.  (4.)  That  by  reason 
of  the  failure  of  the  said  J .  A .  Hicks  to  deliver  the  said 
bay  mare  mule,  the  plaintiff  has  been  damaged  in  the 
sum  of  $50,  with  the  interest  thereon  from  the  25th  day 
of  December,  1887.  (5.)  That  by  reason  of  the  failure 
of  J.  A.  Hicks  to  deliver  said  wagon,  the  plaintiff  has  been 
damaged  in  the  sum  of  $10,  with  interest  thereon  from 
the  25th  day  of  December,  1887.  (6.)  That  by  reason 
of  the  failure  of  said  J.  A.  Hicks  to  deliver  the  said 
three  head  of  cattle,  the  plaintiff  has  been  damaged  in 
the  sum  of  $24,  with  the  interest  thereon  from  December 
25th,  1887 ." 
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It  will  be  borne  in  mind  that  the  delivery  or  replevin 
bond  contains  no  stipulation  binding  the  obligors  for  any 
damages  that  the  plaintiff  might  suffer  in  consequence 
of  the  giving  thereof.  For  this,  as  well  as  other  reasons, 
it  is  unnecessary  for  us  to  consider  the  claim  asserted  in 
this  suit  for  attorney's  fees  incurred  in  the  detinue  suit. 
Sureties  are  bound  only  to  the  extent  expressed  in  their 
obligation,  or  imposed  by  law.  They  stand  on  the  terms 
of  their  contract. 

Several  pleas  were  interposed  to  the  action,  to  some 
of  which  plaintiff  filed  demurrers.  The  rulings  on  the 
demurrers  are  shown  only  in  the  bill  of  exceptions. 
Under  our  rules  of  practice  we  are  forbidden  to  consider 
these  demurrers,  but  must  presume  they  were  aban- 
doned.—3  Brick.  Dig.,  78,  §  7;  Powell  v.  State,  89  Ala. 
172,8  So.  Rep.  109;  Beck  v.  Wext,  91  Ala.  312,  9  So. 
Rep.  199.  It  results  that  we  must  try  this  case  as  an 
issue  joined  on  all  the  pleas,  without  considering  their 
legal  sufficiency. 

Pending  the  detinue  suit,  and  after  the  execution  of 
the  replevin  bond,  a  fire  destroyed  the  mill  and  gin,  and 
damaged  the  engine.  No  proof  was  offered  in  explana- 
tion of  the  fire,  or  its  origin,  and  no  special  blame  is 
imputed  to  the  defendants  on  account  thereof.  The  re- 
covery in  the  detinue  suit,  however,  demonstrates  that, 
to  the  extent  the  plaintiff  had  verdict  and  judgment, 
the  property  was  his  at  the  institution  of  the  suit,  and, 
as  a  consequence,  the  possession  and  use  of  it  by  the 
defendants  in  the  detinue  suit  was  wrongful. 

The  rulings  of  the  circuit  court  in  reference  to  the 
gin,  the  "mill,  the  mulerand  the  wagon  were  clearly  free 
from  error.  The  mule  and  wagon  were  tendered  within 
thirty  days  after  the  judgment  was  rendered,  and  the 
plaintiff  had  the  benefit  of  them.  The  mill  and  gin 
having  been  entirely  destroyed  by  fire,  they  could  not  be 
delivered.  Their  alternate  values  had  been  assessed  and 
made  the  judgment  of  the  court,  and  before  the  thirty 
days  expired  those  alternate  values  were  tendered  to  the 
plaintiff.  The  complaint  in  the  present  suit  claims  the 
values  of  the  mill  and  gin  only  at  the  prices  fixed  in  the 
detinue  recovery.  The  proof  fully  sustained  this  branch 
of  the  defense,  and  the  circuit  court's  rulings  in  refer- 
ence thereto  are  free  from  error. 

The  engine  and  boiler  present  a  different  and  graver 
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question.  These  had  been  injured  by  the  fire,  but  were 
not  destroyed.  The  defense  relied  on  as  to  these  was 
tender ;  but  no  offer  was  made  to  pay  for  the  deprecia- 
tion caused  by  the  burning.  The  circuit  court  refused 
to  receive  testimony  of  such  injury,  and  the  plaintiff 
excepted. 

The  chattel  or  chattels  sued  for,  together  with  dam- 
ages for  the  detention,  are  the  primary  recovery  in  an 
action  of  detinue.  But  inasmuch  as  the  chattel  may 
perish,  or  become  otherwise  inaccessible,  the  rule  and 
law  of  this  action  are  that  the  alternate  value  of  the 
property  sued  for  must  be  ascertained  and  adjudged. 
And  when  more  chattels  than  one  are  the  subject  of  the 
recovery,  the  separate  values  must  be  ascertained  and 
determined.  This,  because  some  of  the  chattels  may, 
after  judgment,  be  accessible  and  recoverable  in  specie, 
while  others  may  be  beyond  reach.  In  this  way  the 
successful  plaintiff  has  his  rights  secured  to  him,  not 
alone  by  regaining  possession  of  his  property  that  re- 
mains accessible,  but,  also,  by  recovering  the  ascer- 
tained value  of  such  part  as  may  have  gotten  beyond 
the  reach  of  process.  So,  when  there  is  a  recovery  in 
detinue,  the  plaintiff  must  accept  the  specific  thing  re- 
covered, unless  by  some  default  of  the  defendant  he  has 
armed  the  plaintiff  with  the  right  to  demand,  at  his 
option,  not  the  property  itself,  but  its  ascertained,  alter- 
nate value.  The  damages  for  detention,  recoverable  by 
plaintiff,  are  intended  to  compensate  him  for  the  injury 
he  has  sustained  by  being  kept  out  of  the  possession 
and  use  of  his  property.  Reasonable  hire,  taking  into 
the  account  the  injury  to  the  chattel  caused  by  its  use, 
if  there  be  no  exceptional  features  in  the  case,  will  mark 
the  plaintiff's  measure  of.  recovery,  under  the  head  of 
damages  for  detention. 

But  exceptional  cases  arise.  The  chattel  detained 
may  sustain  a  serious  injury,  very  materially  impairing 
its  value  beyond  that  which  would  result  ordinarily 
from  its  use.  Now,  as  this  injury  and  impairment  of 
value  accrue  to  plaintiffs  property  while  defendant  is 
tortiously  withholding  from  him  his  right  to  possess  and 
enjoy  it,  this  abuse  becomes  a  legitimate  item  and  sub- 
ject for  the  inquiry  of  damages  for  the  detention.  This, 
for  the  reason  that  if  the  chattel  had  not  been  wrong- 
fully detained,  it  does  not  appear  that  the  injury  would 
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have  ensued.  Hence,  prima  facie, the  injury  is  there- 
suit  of  the  detention — the  wrongful  detention — which 
withholds  the  property  from  its  rightful  owner.  In 
Wortham  v.  Gurley,  75  Ala.  354,  363,  this  court  said, 
"  that  the  damages  required  to  be  assessed  for  the  de- 
tention of  the  property  included  any  deterioration  in  its 
value  occasioned  by  the  default  of  the  wrong-doer, 
through  neglect,  abuse,  or  non-use.  during  the  period  of 
detention.  This  injury  is  shown  to  have  resulted  from 
the  tortious  act  of  seizure  and  detention  as  its  natural 
and  proximate  cause,  and  was  a  legitimate  element  of 
damage  in  addition  to  the  value  of  rent  or  hire."  See 
also  2  Sedgewick  on  Damages,  (7th  Ed.) ,  498  et  seq.; 
Freer  v.  Cowles,  44  Ala.  314;  Wilkerson  v.  McDougal,  48 
Ala.  517  ;  Archer  v.  Williams,  2  Car.  <fe  Kir.  26. 

Having  ascertained  the  extent  of  liability  the  defend- 
ant Hicks  rested  under  for  the  use  and  abuse  of  the  en- 
gine pending  the  detinue  suit,  what  is  the  liability  of  his 
sureties  on  the  replevin  bond  in  relation  thereto?  They 
bound  themselves  as  sureties  of  Hicks  that  the  latter,  if 
cast  in  the  action,  would  within  thirty  days  surrender 
the  property.  They  thereby  took  upon  themselves  the 
same  duty  and  obligation  to  surrender  the  property 
which  rested  on  Hicks ,  and  assumed  all  his  liabilities 
for  the  non-delivery.  We  have  shown  that  his  posses- 
sion of  the  property  pending  the  litigation  was  that  of  a 
tort-feasor,  and  that  this  was  conclusively  shown  by  the 
verdict  and  judgment  in  the  detinue  suit.  We  have 
shown  further  that  detaining  and  holding  the  property, 
as  he  did,  without  right,  it  was  his  duty  to  restore  it  in 
the  condition  it  was  in  when  he  executed  the  bond,  ordi- 
nary wear  and  tear  excepted.  Burning  a  house  over  the 
engine  could  not  fail  to  injure  it  materially  beyond  the 
mere  deterioration  of  it  from  use,  and  therefore  brought 
it  within  the  principle  that  a  tender  of  property  thus 
circumstanced  is  not  a  full  discharge  of  the  obligation 
to  deliver.  The  circuit  court  erred  in  not  receiving  tes- 
timony of  the  injury  done  the  engine  from  the  burning, 
and  in  holding  that  the  plaintiff  was  bound  to  accept 
the  engine,  if  materially  damaged,  in  discharge  of  the 
bond. 

There  was  some  testimony  tending  to  show  that  after 
the  alleged  tender  the  plaintiff  exercised  some  control 
over  the  engine.    If  this  be  so,  it  will  present  a  question 
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for  consideration  by  the  jury,  under  the  court's  direction, 
whether  or  not  he  received  the  engine,  and  whether  he 
thereby  waived,  or  intended  to  waive  all  claim  for  dam- 
age it  had  sustained. 

The  question  in  reference  to  the  cattle.  If  the  plaintiff, 
with  knowledge,  received  one  or  more  cows  in  lieu  of 
those  embraced  in  the  mortgage ;  or,  if  after  being  in- 
formed of  the  substitution,  he  retained  such  substituted 
cows,  exercising  acts  of  ownership  over  them,  this  would 
estop  him  from  claiming  a  forfeiture  of  the  bond  for  the 
non-delivery  of  the  cattle,  or  any  part  of  them. 

Reversed  and  remanded. 


Brooks  v.  Rogers. 

Action  of  Trover  by  Landlord  against  Tenant  for  Wood  cut 
from  Rented  Premises.  . 

1.  Action  of  trover  by  landlord  against  tenant  for  wood  cut  from  rented 
premises. — While  an  action  of  trespass  for  injuries  to  land  by  the  ten- 
ant cannot  be  maintained  by  the  landlord,  so  long  as  the  tenancy  con- 
tinues, and  trover  can  not  be  maiptained  by  the  owner  of  the  land 
against  one  in  adverse  possession  for  the  conversion  of  timber  severed 
from  the  freehold,  a  landlord  can  maintain  an  action  of  trover  against 
his  tenant,  pending  the  tenancy,  for  wood  wrongfully  cut  from  the 
demised  premises,  and  converted  by  the  tenant.  Such  action  involves 
no  inquiry  as  to  the  title  of  the  land  from  which  the  severance  was 
made,  and  no  inquiry  as  to  the  possession  of  said  land. 

2.  A  claim  of  forfeiture  by  landlord  and  a  denial  of  forfeiture  by  ten- 
ant do  not  show  adverse  holding;  exclusion  of  such  evidence  not  error. — 
The  facts  that  the  landlord  claimed  a  forfeiture  of  the  lands  because 
of  the  wrongful  severance  by  the  tenant  of  timber  from  the  leased 
premises,  and  that  the  tenant  denied  the  forfeiture,  and  put  the  land- 
lord to  an  action  of  ejectment  to  recover  the  land  before  the  lease  ex- 
pired, which  action  was  pending  and  being  resisted  by  the  tenant  when 
the  landlord  brought  an  action  of  trover  against  the  said  tenant  to  re- 
cover for  the  conversion  of  the  timber  wrongfully  severed,  do  not  tend 
to  show  that  the  tenant  held  the  land  adversely  to  the  landlord ;  and 
the  exclusion  of  such  evidence  in  the  action  of  trover  is  not  erroneous, 
and  affords  no  ground  of  complaint  to  the  defendant  therein. 

8.  The  lease  competent  evidence  in  an  action  of  trover  by  landlord 
against  tenant.— In  an  action  of  trover  by  the  landlord  against  his  ten- 
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ant,  pending  the  lease,  for  the  conversion  of  timber  wrongfully  cut 
from  the  demised  premises,  it  is  competent  for  the  landlord  to  intro- 
duce in  evidence  the  lease  that  was  current  at  the  time  such  suit 
was  brought,  as  showing  that  the  defendant's  possession  was  not  ad- 
verse to  the  plaintiff. 

4.  Same. — The  fact  that  part  of  the  lease  so  introduced  in  evidence 
might  be  looked  toby  the  jury  to  determine  what  were  the  stipulations 
of  a  previous  lease  between  the  same  parties  in  a  certain  particular, 
furnishes  no  ground  for  the  exclusion  of  the  lease,  or  the  part  specially 
objected  to ;  and  the  fact  that  the  provision  singled  out  tends  to  con- 
tradict the  oral  testimony  of  defendant,  of  itself,  makes  the  overruling 
of  the  motion  correct. 

5.  Bills  of  exception  no  part  of  the  record;  rulings  on  the  pleading 
shown  only  therein  will  not  be  considered  on  appeal. — A  bill  of  exceptions 
is  no  part  of  the  record  of  the  trial  court,  and  rulings  on  the  pleading 
which  are  not  shown  by  the  record  proper,  but  appear  only  in  the  bill 
of  exceptions,  will  not  be  reviewed  by  the  appellate  court. 

6.  Objection  to  deposition;  when  too  late. — An  objection  to  a  deposi- 
tion, which  is  not  made  before  the  trial  is  entered  upon,  and  it  is  not 
shown  that  the  ground  of  the  objection  transpired  or  became  known 
to  the  party  objecting  only  after  the  trial  began,  comes  too  late  and  is 
properly  overruled. 

7.  Objection  to  testimony  because  not  responsive;  when  properly  over- 
ruled.-^-li  a  part  of  the  testimony  of  a  witness,  as  shown  by  her  depo- 
sition, is  not  responsive  to  the  cross  interrogatory  under  which  it  was 
given,  but  was  competent  evidence  in  the  cause,  and  was  but  the  rep- 
etition of  facts  to  which  the  witness  had  deposed,  in  response  to  inter- 
rogatories in  chief,  an  objection  to  such  testimony  is  properly  over- 
ruled. 

8.  Measure  of  damages  in  trover  for  conversion  of  wood. — In  an  action 
of  trover  for  the  conversion  of  wood  wrongfully  cut  from  the  leased 
premises,  the  measure  of  damages  is  the  value  of  the  wood  at  the  time 
of  the  conversion,  with  interest  to  the  time  of  trial. 

9.  Burden  of  proof  as  to  release  of  cause  of  action. — In  an  action  of 
trover  by  the  landlord  against  the  tenant  for  the  conversion  of  wood 
wrongfully  cut  from  the  rented  premises,  where  the  tenant  claims 
that  the  landlord  had  released  the  cause  of  action  *  the  burden  of  prov- 
ing such  release  is  upon  the  tenant. 

10.  Landlord's  acceptance  of  rent  not  a  release  for  conversion  of  wood 
by  tenant. — While  the  facts  that  the  acceptance  by  the  landlord  of  rent 
from  his  tenant,  for  a  period  subsequent  to  the  wrongful  severance  of 
trees  from  the  leased  premises  and  the  conversion  thereof  by  the  ten- 
ant, and  that  the  landlord  executed  a  new  lease  for  a  subsequent  time, 
may  amount  to  a  waiver  of  the  forfeiture  of  the  lease  current  at  the 
time  of  the  severance,  they  do  not  operate  as  a  release  of  the  tenant's 
liability  for  the  wood  wrongfully  severed  and  converted  by  him. 

11.  Charges  invasive  of  the  province  of  the  jury. — In  an  action  of  tro- 
ver for  the  conversion  of  timber  wrongfully  cut  from  the  leased  prem- 
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ises,  a  charge  instructing  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  cut  down  the  trees  and  converted  them  un- 
der the  belief  that  he  had  the  right  to  do  so  under  the  lease,  they 
"should  fix  the  value  of  the  wood  at  the  place  it  was  cut,  after  deduct- 
ing the  cost  of  cutting  the  same,  and  after  deducting  the  cost  of  haul- 
ing the  8ame,,,  is  properly  refused  as  being  invasive  of  the  province  of 
the  jury. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  an  action  of  trover  instituted  by  Mrs.  Char- 
lotte Thompson  Rogers  against  John  D .  Brooks  on  April 
22,  1891 ;  and  sought  to  recover  damages  for  the  wrong- 
ful conversion  by  the  defendant  of  a  large  quantity  of 
wood  which  had  been  cut  and  severed  from  the  planta- 
tion of  the  plaintiff.  There  was  a  demurrer  interposed 
to  the  complaint,  but  the  record  discloses  no  ruling 
thereon.  The  bill  of  exceptions  states  that  the  defendant 
pleaded  the  general  issue  and,  by  special  pleas,  set  up  as 
a  defense,  that  at  the  time  of  the  alleged  conversion  he 
was  in  the  actual  possession  of  the  property,  from  which 
the  trees  were  cut  and  the  wood  sold,  as  the  tenant  of 
the- plaintiff,  and,  as  such  tenant,  he  was  " claiming  use, 
occupation  and  possession  of  the  said  property  adversely 
against  the  plaintiff  and  all  the  world  for  the  term  of  said 
lease  ;"  and  that  whatever  portion  of  said  wood  was  con- 
verted was  in  fact  cut  down  and  severed  from  the  prop- 
erty during  the  continuance  of  such  adverse  holding  and 
possession.  There  were  demurrers  interposed  to  these 
pleas,  but  the  rulings  of  the  court  thereon  are  only  shown 
in  the  bill  of  exceptions,  which  makes  it  unnecssary  to 
set  them  out  in  this  statement.  The  judgment-entry  re- 
cited that  issue  was  joined  on  the  pleas.  In  accordance 
with  the  verdict  of  the  jury,  there  was  judgment  for  the 
plaintiff,  assessing  her  damages  at  $2,603. 

On  the  first  trial  of  this  cause  in  the  court  below,  the 
jury  failing  to  agree  upon  a  verdict,  there  was  a  mistrial. 
Upon  the  cause  coming  up  for  the  second  trial,  the  bill 
of  exceptions  recites  that  "The  defendant  informed  the 
court  that  since  the  last  term  of  this  court  the  plaintiff 
had  rescinded »the  lease  under  which  the  defendant  held, 
and  claimed  right  of  possession  to  said  plantation  de- 
scribed therein,  from  which  the  said  trees  were  alleged  to 
have  been  severed  and  converted  into  wood,  for  the 
value  of  which  the  suit  is  prosecuted ;  and  that  the 
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plaintiff  had  commenced  an  action  of  ejectment  in  this 
court  against  the  said  defendant  herein  for  the  posses- 
sion of  said  plantation,  and  that  said  defendant  has  re- 
fused to  surrender  the  possession  of  said  plantation  to 
the  plaintiff,  and  was  then  resisting  said  action  of  eject- 
ment, and  had  filed  in  this  cause  the  plea  which  was 
then  read  to  the  court.' '  This  plea  alleges  as  a  defense 
that  at  the  time  of  the  hearing  of  this  cause  the  defen- 
dant was  in  the  actual  use,  occupation  and  possession  of 
the  property  described  in  said  suit  and  claimed  the  same 
adversely  against  the  plaintiff  and  all  the  world  for  the 
term  of  said  lease,  at  the  time  of  the  alleged  conversion 
of  said  wood,  and  that  the  defendant  had  not  committed 
any  breach  of  the  contract  of  lease,  and,  therefore,  re- 
fused to  surrender  the  possession  of  said  plantation. 
The  defendant  then  moved  the  court  to  allow  this  plea 
to  be  filed  as  a  plea  in  this  suit ;  but  upon  the  plaintiff's 
objection  and  motion  to  strike  said  plea  from  the  file,  the 
court  refused  the  motion  of  the  defendant  and  struck  the 
plea  from  the  file.  To  this  ruling  of  the  court  the  de- 
fendant duly  excepted.  Thereupon,  as  is  stated  in  the 
bill  of  exceptions,  the  defendant  pleaded  the  general  is- 
sue "in  short  by  consent,  with  leave  to  give  in  evidence 
any  matter  that  might  be  introduced  under  a  special 
plea." 

The  testimony  for  the  plaintiff  tended  to  show  that  her 
plantation  was  leased  to  the  defendant  in  1883  through 
her  attorneys  and  agents,  Sayre  <fe  Graves,  for  five  years  ; 
that  this  contract  of  letting  was  in  writing  and  had 
been  misplaced  ;  that  one  of  the  provisions  of  this  con- 
tract was  that  the  tenant  was  not  to  cut  or  destroy  any 
of  the  wood  or  timber  on  said  plantation  except  for  farm 
purposes,  and  such  timber  as  would  be  necessary  to  re- 
claim and  clear  up  such  of  the  land  as  had  grown  up  in 
small  pines  ;  that  at  the  expiration  of  this  lease  the  de- 
fendant again,  by  a  verbal  lease,  rented  from  Sayre  & 
Graves  the  said  plantation  for  a  term  of  one  year  from 
January  1st,  1888,  to  January  1st,  1889;  that  when  the 
plaintiff  and  her  husband  went  upon  the  plantation  in 
the  early  part  of  the  year  1888  they  discovered  that  a 
great  deal  of  the  timber  had  been  cut  from  the  planta- 
tion, and  that  the  defendant  had  converted  the  same  to 
his  own  use,  selling  it  in  open  market ;  and  that  upon 
ascertaining  this  fact  the  plaintiff  objected.  It  was  fur- 
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ther  shown  that  on  March  15,  1888,  the  plaintiff  made 
with  the  defendant  a  written  lease  for  five  years  from 
January  1st,  1889,  having  therein  the  express  covenant 
on  the  part  of  the  defendant,  that  he  would  not  "cut 
down  nor  destroy  any  of  the  wood  or  timber  on  said 
premises,  except  such  as  are  absolutely  necessary  for  the 
plantation  purposes,  for  fuel,  repairs,  and  improvements 
to  be  used  or  placed  thereon;"  and  it  was  expressly 
stipulated  that  in  the  event  of  the  breach  of  this  cove- 
nant or  $ny  of  the  covenants  contained  in  said  contract 
of  letting  the  lease  could  be  rescinded  by  the  plaintiff. 
It  was  also  in  evidence  on  the  part  of  the  plaintiff  that 
the  original  lease  made  in  lfr»83  contained  similar  cove- 
nants and  stipulations. 

The  evidence  for  the  plaintiff  tended  further  to  show 
that  during  the  pendency  of  the  1st,  2d  and  3d  leases 
the  defendant  had  cut  down  and  converted  to  his  use  a 
large  quantity  of  timber  and  wood  from  the  plantation 
of  the  plaintiff.  Upon  the  plaintiff's  introducing  in  ev- 
idence the  lease  executed  on  March  15,  1888,  the  defen- 
dant objected,  because  the  evidence  showed  that  said 
lease  was  not  in  force  at  the  time  of  the  alleged  wrong- 
ful cutting  of  wood,  for  which  the  suit  was  prosecuted. 
The  court  overruled  this  objection  and  the  defendant 
duly  excepted. 

Upon  the  examination  of  Loraine  Rogers  as  a  wit- 
ness for  the  plaintiff,  the  defendant  handed  him  the 
written  notice  of  the  rescission  of  said  lease  of  March 
15,  1888,  which  notice  was  dated  December  4,  1891,  and 
asked  the  witness  if  the  said  notice  had  not  been  served 
on  the  defendant.  The  plaintiff  objected  to  this  ques- 
tion, whereupon  "the  defendant  read  said  notice  to  the 
court,  and  stated  to  the  court  that  he  expected  to  show 
by  said  witness  that  since  the  mistrial  of  the  case  at  the 
last  terra  of  said  court,  the  plaintiff  had  served  defen- 
dant with  a  written  notice  of  alleged  forfeiture  of  said 
lease  of  March  15,  1888,  on  the  part  of  the  defendant, 
and  had  notified  defendant  that  she  had  rescin  \xl  said 
lease  on  account  of  said  forfeiture,  and  demanded  pos- 
session of  said  plantation  of  the  defendant  as  shown  by 
said  notice/ '  and  that  the  defendant  had  denied  said  for- 
feiture and  refused  to  surrender  the  possession  of  said 
plantation,  except  on  terms  and  conditions  stated  by  the 
defendant.     The   court  sustained   the   objection  of  the 
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plaintiff,  and  the  defendant  duly  excepted.  The  defen- 
dant then  offered  to  introduce  in  evidence,  for  the  pur- 
pose of  having  the  same  identified  by  the  witness  Loraine 
Rogers,  another  communication  dated  Nov.  19,  1891, 
from  the  plaintiff  and  her  husband  addressed  to  the  de- 
fendant, in  which,  after  stating  the  cause  of  the  forfeit- 
ure of  the  lease,  and  notifying  said  Brooks  of  her  res- 
cission for  such  reason,  she  demanded  the  immediate  pos- 
session of  her  plantation.  The  plaintiff  objected  to  the 
admission  of  this  instrument,  the  court  sustained  the 
objection,  and  the  defendant  duly  excepted."  The  de- 
fendant sought  to  introduce  in  evidence  the  summons 
and  complaint  in  the  ejectment  suit,  but  upon  the  objec- 
tion of  the  plaintiff,  the  court  refused  to  allow  the  same 
to  be  introduced,  and  the  defendant  duly  excepted. 
Upon  the  witness,  Loraine  Rogers,  being  asked  as  to  the 
value  of  the  wood  cut  from  the  plaintiff 's  plantation,  the 
defendant  objected  to  such  testimony,  and  duly  excepted 
to  the  court's  overruling  his  objection.  The  defendant 
moved  to  exclude  from  the  jury  that  portion  of  the  lease 
of  March  15,  1888,  which  prohibited  the  cutting  of  wood 
or  timber  on  the  plantation,  on  the  ground  that  this 
provision  in  said  lease  was  not  shown  to  be  the  same  as 
that  in  the  lease  pending  at  the  time  of  the  alleged  con- 
version of  the  trees,  for  the  value  of  which  this  suit  was 
prosecuted.  The  court  overruled  this  motion,  and  the 
defendant  duly  excepted. 

Upon  the  introduction  of  the  deposition  of  the  plain- 
tiff the  defendant  objected  thereto  "  because  said  deposi- 
tion was  taken  prior  to  the  trial  of  the  cause  in  this 
court  at  the  last  term  of  this  court,  and  for  the  purpose 
of  being  used  on  that  previous  trial,  on  the  ground  that 
the  plaintiff  was  not  a  resident  of  Alabama,  residing  in 
New  York  ;  but  she  was  now  a  resident  off  the  city  of  Mont- 
gomery, and  could  be  put  on  the  stand  as  a  witness.  The 
court  overruled  this  motion,  and  the  defendant  duly  ex- 
cepted. 

In  the  sixth  interrogatory  propounded  by  the  defen- 
dant to  the  plaintiff,  the  question  was  asked  if  the  hus- 
band of  the  plaintiff,  acting  as  her  agent,  had  not  con- 
sented, at  the  time  of  making  the  last  lease  with  the  de- 
fendant, that  he,  the  defendant,  could  haul  and  sell 
wood  cut  from  a  certain  portion  of  the  leased  premises. 
To  this  cross  interrogatory  the  plaintiff  answered,  "that 
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she  has  never  given  verbal  permission  to  cut  wood  on 
her  plantation,  and  that  the  only  permission  she  has 
given  is  in  the  lease  signed  in  March,  1888.' '  The  de- 
fendant moved  the  court  to  exclude  from  the  jury  the 
plaintiff's  answer  to  this  cross  interrogatory,  on  the 
ground  that  it  was  not  responsive  to  the  said  cross  inter- 
rogatory, and  was  irrelevant  and  incompetent.  The 
court  overruled  this  motion,  and  the  defendant  excepted. 

In  the  second  cross  interrogatory  propounded  to  the 
plaintiff  there  was  asked,  among  other  questions,  the  fol- 
lowing :  "Did  not  his  [defendant's]  lease  cover  the  whole 
plantation,  and  give  him  the  right  to  cultivate  any  part 
thereof,  and  to  reclaim  lands  lying  out  and  uncultivata- 
ble?"  Among  the  other  answers  given  by  the  plain  tiff  to 
the  second  cross  interrogatory  she  answered  as  follows  : 
*'She  is  certain  it  (the  lease)  gave  him  no  right  to  cut 
timber  for  other  than  plantation  purposes."  The  de- 
fendant moved  the  court  to  strike  out  from  the  jury 
this  portion  of  the  answer  of  the  plaintiff  to  the  sec- 
ond interrogatory,  on  the  ground  that  the  same 
was  not  responsive  to  said  interrogatory.  The  court  over- 
ruled the  objection  and  motion,  and  the  defendant  duly 
excepted. 

The  testimony  for  the  defendant  tended  to  show  that 
under  his  lease  he  had  the  right  to  clear  up  the  property, 
and  cut  down  such  trees  as  were  necessary  ;  that  on  a  visit 
to  her  plantation  by  the  plaintiff  and  her  husband  defen- 
dant said  to  them  that  it  was  necessary  for  him  to  cut 
the  wood  and  sell  the  same  in  order  that  he  could  pay  the 
rent,  but  if  Mr.  Rogers  objected  he  (the  defendant)  would 
stop ;  and  that  thereupon  the  husband  of  the  plaintiff 
said:  "Oh  no,  go  ahead."  The  testimony  for  the  de- 
fendant further  tended  to  show  that  he  had  paid  the  rent 
regularly  every  year  as  the  same  fell  due. 

The  defendant  separately  and  severally  excepted  to  the 
following  portions  of  the  general  charge  given  by  the 
court :  "The  fact  that  another  suit  is  pending  here  for 
the  recovery  of  the  land,  from  which  the  wood  was  cut, 
can  have  no  influence  on  the  right  of  recovery  by  plaintiff 
whatsoever  in  this  suit."  " That  the  plaintiff  was  en- 
titled to  recover  interest  on  whatever  wood  that  they 
might  find  defendant  was  chargeable  with  cutting,  from 
the  time  of  the  cutting  of  the  wood."  At  the  request 
of  the  plaintiff,   the  court  gave  the  following  written 
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charges  to  the  jury  :  (1 .)  "If  the  jury  find  for  the  plain- 
tiff, they  should  give  her  the  value  of  the  wood  from  the 
time  it  was  cut  by  defendant,  with  interest  thereon  from 
the  time  it  was  cut  by  him."  (2.)  "That  the  burden  is 
on  the  defendant  to  establish  to  the  satisfaction  of  the 
jury,  that  the  plaintiff,  Charlotte  Thompson  Rogers, 
agreed,  as  a  part  of  the  lease  made  between  her  and  de- 
fendant in  March ,  1888, that  lie  should  be  released  from  all 
damage  from  cutting  wood  on  her  land."  The  defendant 
separately  excepted  to  the  giving  of  each  of  these  char- 
ges ;  and  also  separately  excepted  to  the  court's  refusal 
to  give  each  of  the  following  written  charges  requested  by 
him  :  (1 .)  "The  court  charges  the  jury  that  if  they  believe 
the  evidence,  they  must  find  a  verdict  for  the  defendant." 
(2 .)  "  The  court  charges  the  jury  that  if  they  believe  from 
the  evidence,  that  the  wood  alleged  to  hare  been  conver- 
ted by  the  defendant  was  cut  from  trees  which  were 
severed  by  defendant  from  the  land  known  as  the  Char- 
lotte Thompson  Place,  and  which  lands  were  in  the  ac- 
tual occupation  and  possession  of  said  defendant  under  a 
lease  from  the  plaintiff  to  him  for  the  payment  of  rent, 
holding  and  claiming  said  lands,  and  in  the  actual  oc- 
cupation and  possession  thereof,  under  said  lease  against 
the  plaintiff,  and  against  her  right  of  entry  on  said  lands 
at  the  time  said  trees  were  severed  from  said  land,  and 
also  at  the  time  of  the  commencement  of  this  suit,  and 
up  t6  the  trial  of  this  cause  continuously,  then  the  jury 
must  find  a  verdict  for  the  defendant/ '  (3.)  "The 
court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  wood  alleged  to  have  been  converted  by  the 
defendant  was  cut  from  trees  severed  by  the  defendant, 
from  lands  en  the  Charlotte  Thompson  Place,  and  that 
said  lands  were  in  the  actual  occupation  and  possession 
of  said  defendant  under  a  lease  to  him  by  the  plaintiff 
for  the  payment  of  rent  therefor,  under  which  the  de- 
fendant claimed,  and  held  possession  of  said  lands  against 
the  plaintiff,  and  against  her  right  of  entry  thereon  for 
the  term  of  said  lease,  at  the  time  said  trees  were  severed 
from  said  lands,  and  also  at  the  time  of  the  commence- 
ment of  this  suit  continuously  up  to  the  present  time, 
then  the  jury  should  find  a  verdict  for  the  defendant. " 
(4.)  "The  court  charges  the  jury  that  if  they  believe 
from  the  evidence,  that  said  wood  alleged  to  have  been 
converted  by  the  defendant  was  cut  from  trees  that 
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were  severed  from  lands  on  the  Charlotte  Thompson 
Place,  which  was  in  the  actual  occupation  and  posses- 
sion of  said  defendant  under  a  lease  made  to  him  by  the 
plaintiff  at  a  stipulated  rent  for  said  lands,  claiming  and 
holding  the  lands  thereunder  against  the  plaintiff  and 
her  right  of  entry  thereon,  at  the  time  said  trees  were 
severed  by  the  defendant  from  said  lands,  and  at  the 
time  of  the  commencement  of  this  suit  continuously  up 
to  the  present  time,  and  that  the  plaintiff  has,  since  that 
time,  rescinded  said  lease,  and  notified  defendant  thereof, 
and  demanded  of  him  the  surrender  of  the  possession  of 
said  lands,  and  that  defendant  refused  to  surrender 
said  possession  thereof,  and  that  she  then  commenced 
an  action  of  ejectment  against  said  defendant  for  the  pos- 
session of  said  lands,  and  that  said  action  is  pending, 
and  is  resisted  by  the  defendant,  then  you  should  find  a 
verdict  for  the  defendant.' '  (5.)  "The  court  charges 
the  jury  that  if  they  believe  from  the  evidence,  that  de- 
fendant was  in  the  actual  occupation  and  possession  of 
lands,  known  as  the  Charlotte  Thompson  Place,  claiming 
and  holding  the  same,  under  a  lease  for  rent  from  the 
plaintiff  to  the  defendant,  against  the  plaintiff,  and 
against  her  right  of  entry  on  said  lands  for  the  period  of 
said  lease,  at  the  time  the  said  trees,  which  were  there- 
after converted  into  wood,  the  value  of  which  is  the  sub- 
ject matter  of  this  suit,  Jind  that  defendant  was  also  in 
the  actual  possession,  and  occupation  of  said  lands  as 
aforesaid,  at  the  commencement  of  this  suit,  and  since 
that  time  to  the  present,  claiming  the  same  as  aforesaid, 
then  such  possession  would  be  adverse  to  the  plaintiff, 
and  in  that  event,  this  suit  can  not  be  maintained,  and 
you  should,  therefore,  find  a  verdict  for  the  defendant.7 ' 
(6.)  "The  court  charges  the  jury,  that  if  they  believe 
from  the  evidence  that  the  plaintiff  was  not  in  the  actual 
possession  of  the  lands ,  from  whicli  said  trees  were  sev- 
ered by  the  defendant,  at  the  time  they  were  severed,  and 
thereafter  converted  by  him  into  wood,  and  if  she  can 
show  title  to  said  trees  severed  as  aforesaid  from  said 
lands,  only  by  showing  title  to  the  lands ;  and  if  the  de- 
fendant has  been  in  the  actual  occupation  and  possession 
of  said  lands  since  the  severance  of  said  trees  as  tenant 
of  plaintiff  under  a  lease  for  the  payment  of  annual  rent 
for  said  lands  up  to  the  present  time,  then  this  action 
will  not  lie,  and  in  that  event  you  should  find  a  verdict 
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for  the  defendant.' '  (8.)  "The  court  charges  the  jury 
that  if  they  believe  from  the  evidence  that  the  plaintiff 
renewed  the  lease  for  said  plantation  in  the  year  1888,  to 
the  defendant  for  five  years,  beginning  on  the  1st  d<ay  of 
January,  1889,  at  an  annual  rent  of  eleven  hundred 
dollars,  with  full  knowledge  of  the  fact  that  said  defen- 
dant had  severed  said  trees  from  said  plantation,  and 
converted  the  same  into  wood ,  for  the  value  of  which 
this  suit  is  prosecuted,  and  that  the  plaintiff  thereafter 
permitted  defendant  to  remain  in  the  use  and  possession 
of  said  plantation  to  January,  1891,  and  accepted  the 
payment  of  said  annual  rent  from  defendant  for  said  years 
of  1889  and  1890,  that  plaintiff  would  be  presumed  to  have 
waived  the  breach  of  said  lease  in  the  cutting  of  said 
trees,  and  in. that  event,  you  should  render  a  verdict  for 
the  defendant.' '  (9.)  "The  court  charges  the  jury  that 
the  acceptance  of  rent  by  the  plaintiff  and  the  renewal 
of  the  lease  for  five  years  ,with  full  knowledge  by  the 
plaintiff  that  said  trees  had  been  severed  by  defendant 
from  said  plantation  without  her  consent,  and  in  viola- 
tion of  said  lease,  is  presumptive  evidence  that  the 
plaintiff  has  waived  and  condoned  the  breach  of  said 
lease ;  and  if  you  believe  from  the  evidence  that  she  has 
waived  or  condoned  said  breach  of  said  lease,  then  you 
should  find  a  verdict  for  the  defendant.' '  (10.)  "The 
court  charges  the  jury  that*  if  they  believe  from  the  evi- 
dence that  the  plaintiff  can  only  show  her  right  to  the 
possession  of  the  wood  alleged  to  have  been  cut  by  the 
defendant  during  his  actual  possession  of  said  lands, 
only  by  showing  her  right  of  entry  into  the  possession  of 
said  lands,  against  the  right  of  said  defendant,  in  conse- 
quence of  his  breach  of  said  lease,  by  the  severance  of 
said  trees  by  him  from  said  lands  without  authority,  then 
and  in  that  event,  under  the  evidence  in  thia  case,  the 
plaintiff  can  not  maintain  this  suit,  and  you  should  there- 
fore find  a  verdict  for  defendant."  (12.)  "The  court 
charges  the  jury  that  if  they  believe  from  the  evidence 
that  the  defendant  in  good  faith  cut  down  the  trees  and 
converted  them  into  wood,  under  the  belief  that  he  had  a 
right  to  do  so  under  the  lease  obtained  by  him  from 
Sayre  &  Graves,  the  authorized  agents  of  the  plaintiff, 
then  and  in  that  event,  if  you  should  find  a  verdict  for 
the  plaintiff,  you  should  fix  the  value  of  the  wood  at  the 
place  it  was  cut,  after  deducting  the  cost  of  cutting  the 
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same,  and  after  deducting  the  expenses  of  hauling  the 
same  to  market." 

Upon  the  jury's  return  of  a  verdict  in  favor  of  the 
plaintiff,  the  defendant  moved  the  court  for  a  new  trial , 
assigning  as  grounds  therefor  that  the  verdict  was  con- 
trary to  the  evidence,  that  it  was  contrary  to  law,  and 
the  damages  assessed  were  excessive  ;  that  the  court  erred 
in  his  instruction  to  the  jury,  and  in  its  rulings  upon  the 
evidence.  This  motion  was  overruled,  and  the  defend- 
ant duly  excepted. 

The  defendant  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

Richardson  <fe  Reese,  for  appellant. — (1.)  In  order  for 
the  plaintiff  to  maintain  the  present  action  of  trover, 
she  must  show  that  there  was  a  breach  of  the  lease  during 
the  time  the  wood  was  cut,  and  that  she  then  elected  to 
declare  the  lease  forfeited,  and  did  declare  it,  so  that  the 
right  of  possession  of  the  plaintiff  revested  in  her.  Tfcie 
acceptance  of  rent  for  the  term  of  the  lease  during  which 
the  severance  and  conversion  were  made,  was  a  waiver 
of  all  acts  of  forfeiture. — Dahm  v.  Barlow,  93  Ala.  120, 
9  So.  Rep.  598  ;  Taylor's  Landlord  &  Tenant,  497,  498  ; 
Stuyvesant  v.  Davis,  9  Paige  427 ;  Gamber  v.  Hackett,  6 
Wis.  323;  2  Herman  on  Estoppel  a,nd  Res  Adjudicata, 
1173;  Camp  v.  Scott,  47  Conn.  366;  Winter  ink  v.  May- 
nard,  47  Iowa.  306.  (2.)  If  the  owner  of  lands  is  not 
in  the  actual  possession,  a  personal  action  for  the  taking, 
conversion  and  detention  of  things  severed  from  it  will 
not  lie. — Beatty  v.  Brown,  76  Ala.  267  ;  Cooper  v.  Watson, 
73  Ala.  253;  Mather  v.  Trinity  Church,  3  S.  &  R.  509; 
Baker  v.  Howell,  6  S.  <fe  R.  476 ;  Brown  v.  Caldwell,  10  S. 
&  R.  114;  Brothers  v.  Hurdle,  10  Ired.  490;  Powell  v. 
Smith,  2  Watts,  (Penn.)  126. 

Arrington  &  Graham,  contra. 

McCLELLAN,  J. — This  case  was  defended  below,  and 
the  rulings  of  the  trial  court  are  assigned  as  erroneous 
here,  mainly  upon  the  theory  that  a  landlord  can  not 
maintain  trorei*  for  timber  wrongfully  cut  off  the  de- 
mised premises,  sawn  into  lire- wood  and  sold  by  the 
tenant,  until  after  the  lease  has  been  forfeited,  or  the 
tenancy  has  otherwise  been  terminated,  and  the  landlord 
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in  consequence  has  a  right  to  the  immediate  possession 
of  the  land.     This  contention  is  sought  to  be  rested  on 
the  doctrines,  perfectly  well  established  in  themselves, 
that  trespass  for  injuries  done  to  land  by  a  tenant  can 
not  be  maintained  by  the  landlord  while  the  tenancy 
continues,  and  that  trover  can  not  be  maintained  by  the 
owner  of  land  for  timber,  fixtures,  gravel  and  the  like, 
severed  from  the  freehold  and  converted,  against  one 
who  is  in  the  adverse  possession  of  the  land.  But  neither 
of  these  principles  has  any  bearing  upon  or  application 
to  the  question  raised  in  this  case.     Trespass  will  not 
lie  against  a  tenant  pending  the  term,  because  the  wrong 
which  is  the  gist  of  the  action  is  an  offense  against  the 
actual  possession  and  right  of  possession,  and  these  are 
in  the  tenant ;  and  trover  will  not  lie  at  the  suit  of  the 
owner  of  land  against  one  in  adverse  possession,  for  the 
conversion  of  things  severed  from  the  freehold,  because 
in  such  case  a  trial  of  the  title  to  the  land,  from  which 
the  severance  has  been  made,  would  be  necessary,  and 
title  to  realty  is  beyond  the  issues  triable  in  this  form  of 
action.     But  there  is  no  question  in  this  case,  either  as 
to  the  possession  and  right  of  possession  of  the  land ,  or 
as  to  the  title  to  the  land  :  the  recovery  sought  does  not 
depend  upon  inquiry  into  these  matters.     The  tenancy 
of    the   defendant   entitled   him   to   the   possession,   of 
course,  and  it  is  not  the  object  of  this  suit,  and  can  not 
be  its  effect,  to  disturb  that  right  or  its  enjoyment.    The 
tenancy  of  the  defendant  is  also  an  unequivocal  admis- 
sion of  the  plaintiff's  title  to  the  land :  the  defendant, 
so  long  as  he  continues  in  possession  under  the  lease, 
and  his  sole  right  to  the  possession  is  referable  to  the 
lease,  can  not  dispute  the  plaintiff's  title — can  not  set 
up  any  claim  to  title  in  himself  against  the  plaintiff — 
can  not  hold  adversely  to  the  plaintiff.     His  possession  is 
that  of  his  landlord.     He  has  contracted  for  the  land- 
lord's right  of  possession  for  the  term  of  his  lease.    His 
possession  of  the  land  entitles  him  to  the  possession,  of 
course,  of  all  that  is  attached  to  it  so  as  to  constitute  a 
part  of  the  freehold — as  trees — so  long  as  they  remain  so 
attached  and  continue  to  be  a  part  of  the  freehold ;  but 
he  has  no  title  to  trees,  and  can  assert  no  adverse  claim 
to  them  against  his  landlord.     The  title  to  them,  as  to 
the  land,  remains  in  the  landlord.     When  they  are  sev- 
ered from  the  freehold,  they  cease  to  be  a  part  of  tlje 
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thing  leased  by  the  tenant :  they  are  no  longer  a  part  of 
the  realty,  but  at  once  become  personal  chattels,  the 
right  to  the  immediate  possession  of  which  is  in  the 
landlord,  because  the  title  is  in  him  and  the  right  of 
possession  of  personalty  is  referred  to  the  title.  This, 
with  conversion  by  the  defendant, is  all  that  is  necessary 
to  the  maintenance  of  trover — the  title  and  right  to  im- 
mediate possession  in  plaintiff  to  the  personalty  con- 
verted. To  show  title  to  the  personalty  in  such  case, 
involves  no  inquiry  as  to  the  title  of  the  land  from  which 
the  severance  has  been  made,  and  no  inquiry  as  to  the 
right  of  possession  of  the  land.  The  plaintiff  is  not 
required  to  say  he  had  title  to  the  land ,  and  the  defend- 
ant is  not  allowed  to  say  that  plaintiff  had  not  title ; 
that  issue  can  not  be  made  :  the  relation  of  landlord 
and  tenant  entirely  eliminates  it.  Similarly,  defendant's 
right  of  possession  of  the  land  is  not  involved  ;  but  that 
right  of  possession  is  confined  to  the  land  itself  :  it  does 
not  pertain  to  things  which  have  ceased  to  be  land, 
or  appurtenant  to  land,  through  unauthorized  and 
wrongful  severance..  The  plaintiff,  having  title  to  the 
thing  severed  and  the  right  to  the  immediate  possession 
of  it,  may,  of  course,  maintain  trover  where  there  has 
been  a  conversion  of  the  thing  by  the  defendant.  These 
views,  which  lead  to  and  result  in  the  concrete  propo- 
sition, that  the  action  of  trover  will  lie  at  the  suit  of  a 
landlord  against  his  tenant,  pending  the  tenancy,  for 
wood  into  which  trees  wrongfully  severed  from  the  de- 
mised premises  by  the  tenant  have  been  converted  by 
him,  are  abundantly  supported  by  the  authorities. — 2 
Brick.  Dig.,  484,  gg  \,ct  seq;  3  Brick.  Dig.,  779,  gg  1,  et 
*e<].;  Street  v.  Nelson,  80  Ala.  230  ;  Mather  v.  Trinity  Church, 
3  Ser.  &  Rawle,  509 ;  s.  c,  8  Am.  Dec.  603,  6G&-9  ;  Har- 
lan v.  Harlan,  15  Pa.  St.  507,  513;  Anderson  v.  Hapler, 
34  111.  436 ;  s.  c,  85  Am.  Dec.  318 ;  Truss  v.  Old,  6  Ran- 
dolph, 556 ;  s.  c,  18  Am.  Dec.  748,  751 ;  Moore*  v.  Wait, 
3  Wend.  104;  s.  c,  20  Am.  Dec.  667  ;  Far  rant  r.  Thomp- 
son, 5  Barn.  &  Aid.  826 ;  2  Taylor,  Land.,  &  Ten.,  §  74  ; 
Congregational  Society  v.  Fleming,  11  Iowa,  533 ;  s.  c,  79 
Am.  Dec.  511.  And  it  is  upon  these  considerations  that 
the  landlord,  the  owner  of  the  land,  may  maintain  an 
action  on  the  case  for  waste  injurious  to  the  inheritance, 
or  detinue  or  replevin  for  fixtures,  trees,  ores  and  the 
like,  or  debt  for  the  statutory  penalty  for  felling  trees, 
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against  his  tenant  during  the  term,  and  without  recovery 
of  possession  of  the  land.  They  are  all  actions  which 
do  not  rest  upon  possession,  or  right  to  immediate  pos- 
session of  the  land,  and,  being  between  landlord  and 
tenant,  they  involve  no  inquiry  as  to  title ;  the  fact  of 
the  relation  being  itself  determinative  of  that  question. — 
Rogers  v.  Brooks,  99  Ala.  31 ;  11  So.  Rep.  753. 

The  cases  of  Cooper  v.  Watson,  73  Ala.  252,  and  Beatty 
v.  Brown,  76  Ala.  267,  are  clearly  distinguishable 
from  this  one  in  that  the  defendants  in  those  cases  held 
adversely  to  the  plaintiffs — a  fact  which  is,  as  we  have 
seen,  of  controlling  importance — and  the  recoveries  sought 
involved  trials  of  the  conflicting  claims  of  title,  which 
could  not  be  adjudicated  in  these  transitory  actions .  The 
case  of  Little  v.  Allison,  93  Ala.  150,  9  So.  Rep.  388,  did 
not  involve  the  relation  of  landlord  and  tenant,  and, 
perhaps,,  what  is  there  said  should  be  limited  by  a  con- 
sideration of  the  fact,  which  does  not  appear  as  promi- 
nently in  the  report  of  the  case  and  in  the  opinion  as  it 
should,  that  the  wrong-doer  was  a  mere  naked  trespasser, 
who  set  up  no  claim  to  the  title  or  possession  of  the  land 
against  the  trustees — though  not  a  tenant  of  the  plain- 
tiffs, he  still  was  not  in  the  adverse  possession  of  the 
premises. ' 

The  facts  that  plaintiff  claimed  a  forfeiture  of  the  lease 
existing  at  the  time  of  the  wrongful  severance  of  the 
timber  by  the  defendant,  or  of  a  lease  subsequently  made 
of  the  premises  covering  succeeding  years,  because  of 
such  severance,  or  upon  any  other  ground;  that  defen- 
dant denied  the  forfeiture,  and  put  plaintiff  to  her  action 
of  ejectment  to  recover  the  land  before  the  last  lease  had 
expired,  which  action  was  pending  and  being  defended 
by  the  tenant  when  this  cause  was  tried,  or  when  it  was 
instituted,  were  attempted  to  be  availed  of  by  the  de- 
dendant  on  the  trial  below  of  this  case,  as  showing  that 
defendant  held  the  land  adversely  to  plaintiff.  These 
facts  had  no  such  tendency.  They  showed,  indeed,  that 
the  defendant  claimed  the  right  to  continue  in  possession, 
but  they  also  showed  that  he  based  this  right  on  his  lease 
from  the  plaintiff — that  he  asserted  no  possession  or  right 
of  possession  except  as  plaintiff's  tenant,  and  in  full 
recognition  of  plaintiff's  titfe.  If  either  party  was  in- 
jured by  the  exclusion  of  this  evidence,  or  by  the  refusal 
of  the  court  to  allow  the  defendant  to  file  in  this  cause  a 
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plea  which  he  had  interposed  in  the  ejectment  suit,  aiid 
in  which  he  asserted  his  right  to  possession  for  the  term 
of  the  last  lease  entered  into  between  the  parties  under 
that  lease  and  as  plaintiff's  tenant,  it  was  the  plaintiff. 
Certainly  the  defendant  can  have  no  ground  of  com- 
plaint based  on  the  exclusion  of  evidence  and  judicial 
admissions  of  his  going  to  show  that  he  did  not  and  had 
never  claimed  adversely  to  the  plaintiff. 

Of  course,  it  was  competent  for  plaintiff  to  introduce 
the  lease  which  was  current  at  the  time  this  suit  was 
brought,  as  showing  that  defendant's  possession  was 
under  and  not  adverse  to  her  title  ;  and  we  can  conceive 
of  no  ground  for  the  exclusion  of  any  part  of  that  instru- 
ment on  any  idea  that  some  of  its  provisions  might  pos- 
sibly be  looked  to  by  the  jury  to  determine  what  were 
the  stipulations  of  a  previous  lease  in  a  certain  particu- 
lar. Moreover,  the  provision  which  was  singled  out  by 
a  special  motion  to  exclude  tended  to  contradict  the  oral 
testimony  of  the  defendant  as  to  what  was  said  in  certain 
conversations  between  him  and  the  plaintiff  and  her 
husband,  acting,  it  is  insisted  by  defendant,  as  her  agent ; 
and  for  this  reason  alone  the  appellant  can  take  nothing 
on  account  of  the  ruling  in  question.  What  we  have 
said  covers  and  disposes  adversely  to  appellant  of  all  the 
rulings  of  the  court  in  respect  of  the  pleadings,  on  the 
admission  of  testimony,  and  upon  charges  requested  and 
given  or  refused,  except  rulings  relating  to  the  testimony, 
by  deposition,  of  the  plaintiff  herself,  and  two  or  three 
charges  to  be  presently  considered . 

It  is  to  be  observed  with  reference  to  the  pleadings, 
that  so  far  as  this  opinion  bears  upon  questions  intended 
to  be  raised  in  that  connection,  it  is  merely  incidental  to 
the  disposition  of  the  same  questions  arising  on  the  evi- 
dence and  instructions  to  the  jury ;  for  the  record  of  the 
trial  court  does  not  show  that  any  pleas  were  filed,  or 
that  any  demurrers  to  pleas  were  interposed,  or  that  any 
ruling  was  made  as  to  the  sufficiency  of  pleas,  or  indeed 
any  thing  but  the  complaint,  certain  demurrers  to  the 
complaint,  which  do  not  appear  from  the  record  to  have 
been  ruled  upon,  and  a  final  judgment  on  verdict  for  the 
plaintiff.  The  bill  of  exceptions,  which  is  no  part  of  the 
record  below,  recites  certain  pleas,  demurrers  and  judg- 
ments thereon,  but,  as  has  been  many  times  decided  here, 
such  judgments  can  not  be  presented  for  the  considera- 
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tion  and  revision  of  this  court  in  and  by  a  bill  of  ex- 
ceptions. 

The  refusal  of  the  court  to  exclude  the  deposition  of 
Mrs.  Rogers  may  be  rested  on  the  ground,  among  others, 
perhaps,  that  the  motion  to  that  end  went  to  the  whole 
deposition ,  and  was  not  made  before  the  trial  was  entered 
upon,  the  ground  of  the  objection  not  appearing  to  have 
transpired  or  become  known  to  defendant  only  after 
commencement  of  the  trial.  Code,  §  2810  ;  Moody  r.  A. 
Q.S.R.R.  Co.,  99  Ala.  553. 

If  that  part  of  the  testimony  of  Mrs.  Roger*  which 
was  objected  to  because  not  responsive  to  the  cross-inter- 
rogatories under  which  it  was  given,  was  in  fact  not  re- 
sponsive, the  defendant  was  not  injured  by  its  admission, 
since  it  was  competent  evidence  in  the  cause,  and  but 
the  repetition  of  facts  to  which  the  witness  had  deposed 
in  response  to  interrogatories  in  chief. 

The  measure  of  damages  in  this  case  was  the  value  of 
the  wood  at  the  time  of  the  conversion  of  the  trees  into 
cord- wood,  with  interest  to  the  time  of  trial,  as  declared 
by  the  court  in  its  instructions  to  the  jury. — 2  Brick. 
Dig.,  488,  §§  67,  et  *eq.\  3  Brick.  Dig.,  780,  §§  29, 
et  seq . 

The  court  correctly  charged  that  the  burden  of  show- 
ing that  plaintiff  had  released  this  cause  of  action  to  de- 
fendant was  upon  the  latter. — 3.  Brick.  Dig.,  433,  §  388. 

Plaintiff's  acceptance  of  rent  from  the  defendant,  for 
a  period  subsequent  to  the  severance  and  conversion  of 
the  trees,  and  the  execution  by  her  of  a  lease  for  a  sub- 
sequent time,  may  have  amounted  to  a  waiver  of  the  for- 
feiture of the  lease  current  at  the  time  thereof;  but  these 
facts  do  not  operate  a  release  of  defendant's  liability  for 
the  value  of  cord-wood  made  from  the  trees  wrongfully 
severed  by  the  defendant.  The  cause  of  action  laid  in 
this  case  is  not  dependent  upon  the  waiver  vel  non  of  any 
forfeiture  of  the  lease.  Charges  8  and  9  requested  for 
defendant  were,  therefore,  properly  refused. 

Charge  12  of  defendant's  series  was,  to  say  the  least, 
invasive  of  the  province  of  the  jury.  If  they  had  a  right 
to  measure  the  damages  by  reference  to  the  facts  hypoth- 
esized in  that  charge,  it  was  a  matter  within  their  discre- 
tion to  do  so  or  not,  and  the  court  properly  refused  to 
require  them  to  do  so. 

We  will  not  extend  this  opinion   by  discussing  the  ap- 
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plication   for  a   new   trial.     It   was  obviously  without 
merit,  and  the  court  committed  no  error  in  overruling  it. 
The  judgment  of  the  circuit  court  is  affirmed. 


Davis  Bros.   v.  Montgomery  Furnace 
&  Chemical  Co.* 


Garnishment   Suit.  128  375 

1.  Ratification  by  corporation  of  acts  by  its  promoters. — A  corporation, 
after  its  organization,  has  the  power  to  accept  and  ratify  the  agree- 
ments and  covenants  of  its  promoters,  made  to  effect  or  carry  out  the 
purposes  of  its  organization,  and,  when  accepted  and  ratified,  such 
agreements  and  covenants  are  mutually  binding. 

2.  Issue  of  stock  by  corporation;  when  presumed  to  be  legal. — When  it 
is  shown  that  all  the  capital  stock  of  a  corporation  has  been  subscribed 
and  paid  for  in  full,  and  there  is  no  evidence  as  to  the  value  of  the 
consideration  paid  for  said  stock,  it  will  be  presumed  that  it  was  ade- 
quate, and  a  court  can  not  declare  the  issue  of  such  stock  fictitious  or 
violative  of  Article  XIV,  §  6  of  the  Constitution,  or  of  section  1662  of 
the  Code  of  1886. 

3.  Subscribers  to  corporate  bonds;  when  not  liable  as  stockholders. — 
When  stock,  which  has  been  subscribed,  paid  for  and  issued,  upon 
adequate  consideration,  is  by  the  holders  thereof  placed  in  the  hands 
of  a  trustee  to  be  paid  oyer  to  subscribers  for  bonds  of  the  corporation , 
when  their  subscriptions  to  such  bonds  are  paid  in  full,  such  stock,  so 
delivered  to  the  trustee,  may  be  transferred  by  him  to  the  subscribers 
for  bonds,  upon  payment  of  their  subscriptions,  without  contravening 
the  Constitution  and  statutes  of  the  State,  (Const.  Art.  XIV,  $  6 ;  Code, 
§  1662) ;  and  the  failure  to  pay  their  subscriptions  for  the  bonds,  does 
not  make  such  subscribers  for  said  bonds  liable  upon  the  stock  agreed 
to  be  delivered,  as  upon  unpaid  subscription  for  stock. 

4.  Subscribers  to  bonds  of  a  corporation;  liable  as  garnishees. — Where 
the  contract  of  subscription  to  bonds  of  a  corporation  provides  that 
upon  the  payment  of  the  entire  amount  of  the  subscription  an  equal 
amount  of  fully  paid-up  stock  of  the  corporation  shall  be  paid  over  to 
the  holders  of  the  bonds,  and  that  the  subscription  is  to  be  paid  in 
monthly  instalments  of  fixed  sums,  a  subscriber  to  the  bonds  under 
such  contract,  who  has  paid  three  instalments,  is  a  debtor  to  the  cor- 
poration for  the  balance  due  upon  his  subscription,  in  such  sort  as  to 
be  subject  to  process  of  garnishment  by  creditors  of  the  corporation, 
and  liable  as  garnishee  to  the  extent  of  such  balance  due  and  unpaid 
upon  his  subscription  for  the  bonds. 

*  This  case  has  been  overlooked  In  reporting  the  former  volume*  of  the  Alabama 
Reports. 
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Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  T.  M.  Arrington. 

The  appellants  recovered  a  judgment  against  the  Mont- 
gomery Furnace  &  Chemical  Company,  on  which  a  gar- 
nishment was  duly  issued  and  served  upon  W.  F.  Joseph. 
Joseph,  the  garnishee,  had  previously  subscribed  for  one 
thousand  dollars  of  the  first  mortgage  bonds  to  ^e  issued 
by  the  defendant.  The  provisions  of  the  contract  of  sub- 
scription for  said  bonds  are  sufficiently  stated  in  the 
opinion  ;  and  it  is  the  alleged  indebtedness  due  upon  this 
contract  of  subscription  to  said  bonds,  which  is  sought 
to  be  subjected  in  the  present  case  to  the  claim  of  the 
plaintiffs.  The  other  facts  are  sufficiently  stated  in  the 
opinion . 

Tompkins  &  Troy,  for  appellants. — 1.  Under  the  gar- 
nishee's contract  of  subscription,  he  was  liable  to  the 
creditors  of  the  defendant  company,  and  the  fact  that  he 
violated  the  law  in  his  contract,  can  not  shield  him  from 
liability  to  the  creditors  of  the  corporation. — 2  Morawetz 
on  Corp.,  §  §  824-5 ;  Morrow  v.  Nashville  &c.  Co.,  10  Am. 
St.  Rep.  658.  2.  If  the  defenses  interposed  by  the  gar- 
nishee were  available  to  him  at  any  time,  he  should  have 
claimed  them  before  the  corporation  became  insolvent. 
Marshall  Foundry  Co.  v.  Killian,  6  Amer.  St.  Rep.  539  ; 
Beck  v.  Henderson,  76  Ga.  360.  3.  Where  a  subscription 
is  obtained  by  fraud,  the  subscriber  is  estopped  from  set- 
ting this  up  against  a  creditor  of  the  corporation,  where 
he  has  not  been  diligent  in  discovering  the  fraud,  or  in 
having  his  subscription  cancelled  on  discovery  of  the 
fraud. — Upton  v.  Tribilcock,  91  U.  S.  45;  Thompson  on 
Liability  of  Stock,  §  142  et  seq.  Cook  on  Stock,  §§  163, 
210,  note  4.  4.  A  subscriber  is  estopped,  by  the  sub- 
scription of  his  name  in  the  corporation  books,  to  set  up 
that  the  corporation,  when  his  subscription  was  made, 
had  no  stock  to  offer. — Lathrop  v.  Kneeland,  4  Barb.  482. 
5.  Acts  that  estop  the  subscribers  as  against  the  corpor- 
ation, estop  them  as  to  corporation  creditors. — Griswold 
v.  Seligman,  72  Mo.  110. 

Jones  &  Falkner,  contra. 

COLEMAN,  J. — Appellants,  having  recovered  a  judg- 
ment against  the  defendant  corporation,  upon  the  return 
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of  execution  indorsed  "No  property  found/'  sued  out  writ 
of  garnishment  against  W .  F.  Joseph.  The  answer  of 
garnishee,  denying  indebtedness,  was  contested,  and 
upon  the  evidence  to  sustain  the  contest  the  court  di- 
rected the  jury  to  find  the  issue  in  favor  of  the  garnishee. 
This  charge  of  the  court  is  assigned  as  error.  The  re- 
covery of  the  judgment,  the  issue  of  execution  as  above 
stated,  and  the  corporate  character  of  the  defendant  in 
execution  is  admitted .  The  evidence  consists  of  the  tes- 
timony of  Woolfolk,  secretary  and  treasurer  of  the  de- 
fendant corporation,  and  Exhibits  1,2,3.  Exhibit  No. 
3  is  a  contract  or  agreement  signed  by  the  "Montgomery 
Land  and  Improvement  Company/ '  and  the  "Standard 
Charcoal  Iron  &  Chemical  Company/'  and  was  made  in 
promotion  of  the  general  purpose  for  which  the  defend- 
ant corporation  was  intended.  The  testimony  of  Wool- 
folk,  in  connection  with  Exhibits  1  and  2,  show  that  the 
terms  and  stipulations  contained  in  the  agreement  evi- 
denced by  Exhibit  3  substantially  were  accepted  and 
ratified  by  the  defendant  corporation.  A  corporation 
after  its  organization,  has  the  power  to  accept  and  ratify 
th$  .agreement  and  covenant  of  its  promoters,  made  to 
effect  and  carry  out  the  purposes  of  its  organization, 
andf  when  accepted  and  ratified,  the  covenants  are  mu- 
tually binding. —  Wood  v.  Whelen,  93  111.  155;  Rnehwald 
v.  Hotel  Co.,  106  111.  439;  4  Amer.  A  Eng.  Enc.  Law, 
202;  Canal  Co.  v.  Vallette,  21  How.  419;  Moore  &  H. 
Hardware  Co.  v.  Totvers  Hardware  Co.,  87  Ala.  206,  6 
So.  Rep.  41 ;  Cook  on  Stocks,  §  707,  and  note  to  text. 

It  is  contended  that  the  obligation  or  subscription  of 
Joseph  was  in  violation  of  Article  XIV,  §  6,  of  the  con- 
stitution, and  Code,  §  1662 ;  and  under  these  provisions 
of  the  law,  as  construed  in  Williams  v.  Evans,  87  Ala. 
726,  6  South.  Rep.  702  ;  Tutwiler  v.  Coal,  etc.  Co.,  89  Ala. 
399,  7  South.  Rep.  398,  the  subscription  is  null  and 
void.  The  word  "  bonds/1  as  used  in  the  constitution, 
is  omitted  from  section  1662  of  the  Code,  but  the  same 
principles  of  law  apply  in  either  case.  If  the  Montgom- 
ery Furnace  &  Chemical  Company  was  organized  with  a 
capital  stock  of  $400,000,  each  share  of  the  par  value  of 
$100,  whether  of  this  amount  the  Montgomery  Land  & 
Improvement  Company  subscribed  and  received  100 
shares  or  300  shares,  and  the  Standard  Charcoal,  Iron  & 
Chemical  Company  subscribed  for  and  received  3,900 
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shares,  or  3,691,  and  9  shares  were  subscribed  for  by 
other  parties  in  cash,  is  immaterial  upon  the  question 
now  considered.  The  evidence  shows  that  all  the  capital 
stock  of  the  defendant  corporation  was  subscribed  for 
and  paid  up  in  full ;  that  of  the  Montgomery  Land  <fe 
Improvement  Company  by  a  conveyance  of  property 
consisting  of  30  acres  of  land,  and  that  of  the  Standard 
Charcoal,  Iron  &  Chemical  Company  by  the  issue  of  a 
license  to  operate  under  the  H.  M.  Pierce  patents  to  the 
extent  of  60,000  cords  of  wood  per  annum;  and  in  con- 
sideration of  these  payments  the  certificates  of  stock 
were  issued  to  them  respectively.  There  is  no  evidence 
in  the  record  to  show  or  tending  to  show  either  the  value 
of  the  30  acres  of  land  or  of  the  Pierce  patents,  con- 
veyed in  payment  of  the  stock ;  and  in  the  absence  of 
all  proof  as  to  the  value  of  the  consideration,  the  court 
can  not  say  the  issue  of  the  stock  was  fictitious,  or  in 
violation  of  the  constitution  or  section  1662.  The  stock 
having  been  paid  for  in  full,  and  lawfully  issued  to  the 
subscribers,  they  had  the  right  to  sell  or  donate  the  same, 
and  such  sale  or  gift  did  not  impose  any  liability  upon 
the  grantee  or  donee. — Railroad  v.  Dow,  120  U.S.  299  ; 
7  Sup.  Ct.  Rep.  482.  " Where  stock  has  been  issued  to 
a  patentee  for  the  use  of  his  patent  he  may  donate  and 
return  a  part  of  this  stock  back  to  the  corporation,  to  be 
sold  at  a  reduced  price  for  the  benefit  of  the  corporation, 
and  the  transaction  will  be  upheld  whether  the  stock  was 
placed  in  the  hands  of  a  trustee  or  not." — Cook  on  Stocks, 
§§  42,  43,  and  note  ;  Otter  v.  Petroleum  Co.,  50  Barb.  247. 
To  carry  out  the  purposes  for  which  the  Montgomery 
Furnace  &  Chemical  Company  was  organized  it  was 
necessary  to  raise  a  large  amount  of  money,  and  to 
effect  this  it  was  agreed  to  "  negotiate  by  subscription, 
at  par,  one  hundred  and  seventy-five  thousand  dollars  of 
first-mortgage  bonds,"  "all  of  which  subscriptions  for 
bonds  were  to  be  paid  for  when  called,  provided  said 
calls  do  not  exceed  ten  per  cent,  per  month.  The  Standard 
Charcoal,  Iron  &  Chemical  Company,  and  the  Mont- 
gomery Land  &  Improvement  Company,  of  the  shares  of 
stock  owned  and  held  by  them  placed  in  the  hands  of  a 
trustee  some  $200,000,  "who  was  authorized  and  em- 
powered to  issue  to  each  of  the  subscribers  of  the  first- 
mortgage  bonds  above  provided  for  a  corresponding 
amount  of  stock.' '  The  subscription  contract  of  the 
Vol.  101. 
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garnishee,  by  which  he  obligated  himself  to  pay  for  and 
take  one  thousand  dollars  of  first-mortgage  bonds,  pro- 
vides "that  the  entire  issue  of  bonds  shall  not  exceed  two 
hundred  thousand  dollars  ;  that  they  were  to  be  a  first  lien 
upon  all  the  property,  rights  and  franchises  of  the  Mont- 
gomery Furnace  &  Chemical  Company ;  that,  upon  the 
payment  of  the  entire  amount  of  any  subscription,  an  equal 
amount  of  fully  paid-up  capital  stock  shall  be  issued  to  the 
holder/ '  The  subscriptions  were  to  be  paid  in  monthly 
instalments  of  10  per  cent.  each.  The  stock  intended 
for  the  subscribers  to  the  bonds  having  been  paid  for  in 
full  by  the  original  subscribers  for  the  stock,  and  by 
them  placed  in  the  hands  of  a  trustee  for  the  benefit  of 
the  corporation,  and  to  be  paid  over  to  the  subscribers 
for  the  bonds  when  their  subscriptions  for  bonds  were 
paid  in  full,  a  failure  to  pay  such  subscription  for  the 
bonds  did  not  make  the  subscriber  for  the  bonds  liable  as 
for  an  unpaid  subscription  for  stock.  If  the  capital 
stock  of  the  company  had  not  been  paid  for  and  issued , 
but  remained  in  the  corporation  to  be  issued,  and  then 
had  been  issued  as  a  bonus  by  the  corporation  to  sub- 
scribers for  the  first-mortgage  bonds,  or  if  the  bonds 
were  to  be  or  had  been  issued  as  a  bonus  by  the  corpo- 
ration to  subscribers  for  the  capital  stock,  in  either  case, 
that  issued  as  a  bonus  would  be  regarded  as  a  iictitious 
issue,  and  in  violation  of  Article  XIV,  §  6,  of  the  con- 
stitution, 87  Ala.,  6  South.  Rep.,  and  89  Ala.,  7  South. 
Rep.,  supra.  But  where,  as  in  this  case,  according  to 
the  evidence,  the  stock  had  been  fully  paid  for,  and 
issued,  upon  a  sufficient  and  adequate  consideration,  to 
the  subscribers,  such  holders  had  the  right  to  return  the 
stock  to  the  company,  or  to  a  trustee  for  the  benefit  of 
the  company,  to  be  sold  or  donated,  as  might  be  directed 
by  the  owner  of  the  stock,  without  contravening  the  con- 
stitution and  laws  of  the  State. — Christensen  v.  Eno,  106 
N.  Y.  97,  12  N.  E.  Rep.  648 ;  Cook  on  Stocks,  §  42,  and 
note;  Morrow  v.  Steel  Co.,  (Tenn.)  10  S.  W.  Rep.  495. 
It  follows  from  the  foregoing  principles  that  the  garnish- 
ment suit  cannot  be  maintained  against  Joseph  by  rea- 
son of  any  supposed  statutory  liability  as  a  stockholder 
for  any  supposed  balance  due  upon  subscription  for 
stock. 

The  sole  question,  then,  is,  did  Joseph's  subscription 
for  $1,000  of  first-mortgage  bonds  create  such  an  obliga- 
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tion  as  would  give  the  Montgomery,  Furnace  and  Chem- 
ical Company  the  right  to  coerce  payment  by  a  suit  at 
law,  and  create  an  indebtedness  subject  to  process  of 
garnishment  for  any  balance  due  upon  his  subscription 
for  bonds.  Prima  facie,  we  hold  the  corporation  had  the 
power  to  issue  the  first-mortgage  bonds. — Alabama  Gold 
Life  Ins.  Co.  v.  Central  A.  &  M.  Ass'n.,  54  Ala.  73  ;  Canal 
Co.  v.  Vallette,  21  How.  414;  England  v.  Dearborn,  141 
Mass.  590,  6  N.  E.  Rep.  837;  4  Amer.  A  Eng.  Enc. 
Law,  222,  236,  245.  The  evidence  shows  there  had  been 
three  calls  made  in  pursuance  of  the  provisions  of  the 
subscription  agreement  for  the  bonds,  and  three  pay- 
ments made  of  10  per  cent.,  each,  for  the  amount  of  his 
subscription,  leaving  a  balance  due  from  the  garnishee, 
Joseph,  of  $700.  The  obligation  to  pay  for  the  bonds 
and  to  issue  the  bonds  and  stock,  when  paid  for,  is 
mutually  binding,  and  may  be  enforced  by  either  party. — 
Anson  on  Cont.,  *73,  and  note;  1  Parsons  on  Cont., 
*453;  1  Wharton  on  Cont.,  §  528,  and  note;  10  S.  W. 
Rep.  supra.  The  first  instalment  of  i0  per  cent,  on  the 
subscription  was  due  within  30  days  after  organization 
of  the  company,  and  the  remaining  assessments'  of  10 
per  cent,  per  month  were  payable  thereafter  upon  calls  or 
assessments  to  be  made  as  the  work  progressed.  The 
amounts  to  be  paid  on  the  several  assessments  are  as 
fixed  and  as  certain  as  if  separate  notes  had  been  given 
for  such  assessments,  or  as  if  the  liability  was  for  sub- 
scriptions to  stock  payable  in  instalments.  Such  a  fixed 
and  definite  liability  may  be  reached  and  subjected  to 
process  of  garnishment. — Ruse  v.  Bromberg,  88  Ala.  627, 
7  So.  Rep.  384.  The  garnishee  may  have  a  defense  to 
the  payment  of  his  subscription  for  the  bonds,  but  such 
defense,  if  any  exist,  is  not  disclosed  in  the  record.  The 
jury  might  have  inferred  from  the  evidence  that  there 
had  been  assessments  and  calls  on  Joseph  for  his  unpaid 
subscription,  consequently  the  affirmative  charge  ought 
not  to  have  been  given. 
Reversed  and  remanded. 

Clopton,  J.,  not  sitting. 
Vol.  101. 
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Austin  et  al.  v.  Bean,  Executor,  et  al. 

Bill  in  Equity  to  Foreclose  a  Mortgage.  •»3i  ass 

1 .  Partition  of  lands;  no  equities  involved. — In  a  proceeding  for  the  par- 
tition of  lands,  as  provided  by  our  statutory  system,  (Code,  $$  3287- 
3262),  the  consideration  and  adjustment  of  equities  between  the  joint 
owners  is  not  involved  ;  and  a  decree  of  the  probate  court  granting 
partition  settles,  in  no  wise,  any  of  the  equities  subsisting  in  favor 
of  the  several  owners  upon,  or  in  respect  of,  the  common  property. 

2.  Same;  co-tenant  not  estopped  thereby  from  asserting  equities  against 
existing  mortgage. — When  there  exists  a  mortgage  on  joint  property  to 
secure  a  debt  of  one  of  the  co-tenants,  a  partition  of  the  common 
property  by  decree  of  the  probate  court  does  not  estop  the  other  co- 
tenants  from  asserting  their  equity  to  have  the  share  allotted  to  their 
joint  owner  sold  first  to  pay  such  debt,  in  exoneration  of  the  shares 
allotted  to  them. 

3.  Same;  co-tenant  not  estopped  from  asserting  equity  by  exchange  of 
her  share  by  warranty  deed. — The  fact  that  one  of  the  joint  owners  of 
common  property,  immediately  after  the  partition  of  said  lands  by 
decree  of  the  probate  court,  conveyed  the  share  allotted  to  her  by 
warranty  deed,  in  exchange  for  the  share  of  one  of  her  co-tenants, 
does  not  estop  her  from  the  assertion  of  her  equity  to  have  the  share 
so  exchanged  sold  first,  to  satisfy  a  mortgage  existing  upon  the  whole 
property,  given  to  secure  a  debt  of  her  said  co-tenant,  the  mortgage 
having  been  executed  prior  to  the  acquisition  of  title  by  the  co-ten- 
ants. 

4.  Purchaser  from  an  heir;  charged  with  notice  of  equity  in  favor  of 
other  heirs. — The  purchaser  of  land  from  one  who  derives  title  by 
descent  from  his  father,  is  charged  with  notice  of  any  equity  existing 
in  favor  of  the  ancestor,  or  the  co-heirs  of  the  grantor,  affecting  the 
land  in  its  descent. 

6.  Mortgage  by  joint  owner  after  partition  does  not  destroy  equity  in 
favor  of  his  co-tenants. — When,  after  the  partition  of  lands,  the  title  to 
which  was  acquired  by  descent,  one  of  the  heirs  mortgages  the  share 
allotted  to  him,  his  mortgagees  are  charged  with  notice  of  equities 
existing  in  favor  of  the  other  heirs,  to  have  the  mortgagor's  share  ap- 
plied first,  in  exoneration  of  the  shares  of  his  co-heirs,  to  the  satisfac- 
tion of  a  prior  mortgage  executed  by  their  ancestor  on  the  common 
property  for  the  benefit  of  such  heir  and  mortgagor. 

6.  Testimony  as  to  statement  made  by  deceased;  competency  of  witnesses 
interested  in  the  suit. — The  exception  as  to  competency  of  witnesses, 
provided  by  statute  (Acts  1890-91,  p.  557),  being  for  the  protec- 
tion of  the  estate  of  the  deceased  and  those  claiming  under  him,  when 
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the  estate  of  the  deceased  person  is  interested  in  the  result  of  a  pro- 
ceeding, the  adversary  of  said  estate  can  not  object  to  the  competency 
of  witnesses  called  by  the  representatives  of  the  deceased  in  such 
proceedings,  to  prove  transactions  with  or  statements  by  the  deceased, 
on  the  ground  that  the  witnesses  are  heirs  of  the  deceased  and  direct- 
ly interested  in  the  result  of  the  suit. 

7.  Parties  to  a  suit;  a  non  compos  mentis  a  ward  of  the  court. — When 
a  non  compos  mentis  is  a  party  to  a  suit,  he  will  be  treated  as  the  ward 
of  the  court,  so  far  as  is  necessary  for  the  court  to  see  that  his  rights 
are  properly  asserted  and  protected ;  and  for  this  purpose  a  guardian 
ad  litem,  appointed  to  represent  hi*  interest,  is  under  the  direct  con- 
trol of  the  court. 

Appeal  from  the  City  Court  of  Decatur. 

Heard  before  the  Hon.  W.  H.  Simpson. 

The  original  bill  in  this  case  was  filed  on  February  12, 
1891,  to  foreclose  a  mortgage,  executed  by  V.  L.  Austin 
and  wife,  Elizabeth  Austin,  to  John  D.  Rather  on  Feb- 
ruary 12,  1884,  and  which  mortgage  was  transferred  by 
said  Rather  to  B.  F.  Bean  on  March  26,  1885.  The  said 
transferee,  B.  F.  Bean,  died,  and  the  executor  of  his  last 
will  and  testament,  L.  G.  Bean,  is  the  complainant  in  the 
present  suit.  The  said  V.  L.  Austin  and  Elizabeth  Aus- 
tin died  before  the  present  bill  was  filed,  and  left  surviv- 
ing them  as  heirs-at-law  William  H.  Austin,  Mollie 
Roper,  nee  Austin,  and  Taylor  Austin,  a  non  compos 
mentis . 

The  facts  in  the  case  are  sufficiently  stated  in  the  opin- 
ion. There  were  objections  by  the  Armitage-Herschell 
Co.  to  that  portion  of  the  testimony  of  William  H.  Aus- 
tin, Charles  Austin  and  Mrs.  Roper  to  the  effect  that  the 
money  borrowed  from  Rather,  to  secure  the  payment  of 
which  the  mortgage  was  executed,  was  for  the  use  and 
benefit  of  Willam  H .  Austin .  The  grounds  of  these  objec- 
tions were, that  it  was  shown,  on  cross-examination,  that 
the  witnesses'  source  of  knowledge  was  from  hearsay, 
and  because  such  testimony  was  in  reference  to  a  trans- 
action with  or  statement  by  a  deceased  person,  whose 
estate  is  the  subject  matter  of  the  suit,  and  the  witnesses 
are  parties  thereto  and  interested  therein.  These  ob- 
jections were  sustained  in  the  final  decree  of  the  chan- 
cellor. 

On  the  final  submission  ot  the  cause,  upon  the  plead- 
ings and  proof,  the  chancellor  decreed  that  the  complain- 
ant in  the  original  bill  was  entitled  to  the   relief  prayed 
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for,  and  that  the  Armitage-Herschell  Company,  under  the 
prayer  for  general  relief  in  its  cross-bill,  was  entitled  to 
have  all  the i  lands  described  in  the  mortgage  of  Bean  to 
Rather  "sold  for  the  satisfaction  of  the  mortgage  of  the 
complainant,  L.  G.  Bean,  executor,  and  to  have  the 
sale  of  each  share  made  separately,  and  to  have  each 
share  contribute  equally  to  the  payment  of  the  price  and 
paramount  charges  on  the  land,  to  wit,  the  Bean  mort- 
gage and  the  costs  of  the  suit ;  and  further,  to  have  the 
remainder  of  the  said  three  shares  paid  over  to  the  par- 
ties entitled,  to-wit,  Mollie  Roper,  Taylor  Austin  and  said 
Armitage-Herschell  Company. " 

The  chancellor  also  declared  that  if  any  latent  equity 
existed  in  favor  of  Mollie  Roner,  Taylor  Austin  and 
Charles  Austin,  at  the  death  of  their  father,  as  set  up  in 
the  cross-bill  filed  by  them,  it  was  "cut  off  by  the  parti- 
tion proceedings  in  the  probate  court  to  which  they  were 
parties,  and  by  the  conveyance  of  Mollie  Roper  to  Wil- 
liam H .  Austin ,  all  of  which  made  them  warrantors  of 
each  other,"  and,  therefore,  decreed  that  the  cross-bill 
filed  by  them  be  dismissed. 

This  appeal  is  prosecuted  by  Mollie  Roper,.  Taylor 
Austin  and  Charles  Austin,  who  assign  as  error  the  final 
decree  of  the  chancellor  granting  the  complainant  the 
relief  prayed  for  in  the  original  bill,  dismissing  appel- 
lant's cross-bill,  and  in  not  ordering  the  lands  of  William 
H.  Austin  sold  for  the  payment  of  the  mortgage  before 
subjecting  the  lands  of  appellants  to  sale,  and  also  in 
holding  that  William  H.  Austin,  Mollie  Roper  and  Tay- 
lor Austin  were  not  competent  to  testify  as  to  the  pur- 
poses for  which  the  mortgage  from  Virgil  Austin  to 
Rather  was  made. 

Brickell,  Semple  &  Gunter,  for  appellants. —  (1.) 
W.  H.  Austin,  Charles  Austin  and  Mollie  Roper  were 
competent  witnesses  to  testify  as  to  the  making  of  the 
mortgage  by  Virgil  Austin  to  secure  a  debt  for  W .  H . 
Austin. — Code,  §2765,  Acts  1890-91,  p.  557  ;  Kumpe  v. 
Coons,  63  Ala.  448.  (2.)  Mollie  Roper  and  Taylor  Aus- 
tin had  the  right  to  require  W.  H.  Austin's  share  of  the 
land  to  be  applied  first  to  the  payment  of  the  mortgage 
debt  of  Rather.  (3.)  Subrogation  and  marshalling  are 
founded  on  the  same  principles  ;  the  latter  being  resorted 
to  prior  to  sales,  the  former  after  sales,  to  effect  the  same 
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result,  viz.,  the  proper  application  of  property  to  the  dis- 
charge of  debts  so  as  to  work  out  equitable  results  as  be- 
tween persons  having  claims  against  different  parcels  of 
property  or  standing  in  a  different  relation  to  the  same 
debt. — Cheeseborough  v.  Millard,  7  Am.  Dec.  494 ;  Aldrich 
v.  Cooper,  2  Lead.  Cases  in  Eq.  (Title  "Marshalling,") 
pp.  262-318.  (4.)  Wherever,  as  between  two  parties 
who  personally  are  bound,  or  whose  property  is  bound 
for  debt,  the  liability  of  one  is  primary  and  the  other 
secondary,  the  right  of  subrogatioh  and  marshalling  ex- 
ists.— Redington  v.  Cornwall,  90  Cal.  49  ;  Aldrich  ?>.  Cooper, 
2  Lead.  Cases  in  Eq.,  (Title  "Marshalling  and  Subroga- 
tion") ,  p.  292  ;  Wilkes  v.  Harper,  2  Barb.  Ch.  Rep.  338  ; 
Harris  on  Subrogation,  181,  184.  (5.)  The  right  to 
marshal  securities  as  to  the  debtor  is  absolute,  if  no  in- 
justice is  done,  and  so  it  is  as  to  the  creditor.  It 
is  clear  that  no  damage  can  be  done  to  the  creditor,  for 
all  the  land  is  to  be  sold  for  his  debt,  there  is  no  diminu- 
tion of  his  security,  but  only  the  order  of  sale  is  directed. 
And  as  to  the  debtor,  W.  H.  Austin,  he  can  not  com- 
plain, since  all  that  is  asked  is  that  his  own  property 
shall  be  applied  to  pay  his  debt  to  the  relief  of  his  surety's 
property. — Twombly  v.  Cassidy,  82  N,  Y.  155;  Cole  v. 
Malcolm,  66N.  Y.363;  Dickson  v.  Chorn,  71  Am.  Dec. 
382  ;  14  Amer.  &  Eng.  Encyc,  702-3-4  ;  Cherry  v.  Monro, 
2  Barb.  Ch.  (N.  Y.)  618.  (6.)  The  right  to  require 
the  property  primarily  liable  for  a  debt  to  be  applied  for 
the  relief  of  property  not  so  liable,  applies  to  persons 
taking  by  descent  or  devise  as  well  as  by  purchase. — 2 
Lead.  Cases  in  Eq.,  242, 292  ;  Harris  on  Subrogation,  97  ; 
Hodman  v.  Burroughs,  63  N.  C.  242.  (7.)  And  property 
mortgaged  stands  as  a  surety,  if  a  person  agreeing  to  pay 
under  such  circumstances  Vould  be  a  surety.  And  a 
person  entitled  to  the  property,  though  not  liable  for  the 
debt,  has  the  rights  of  a  surety  with  respect  to  the  debt. 
Lidderdale  v.  Robinson,  2  Brock.  159;  77  Amer.  Dec. 
490  ;  Bull  v.  Coe,  1 L  Am.  State  Rep.  240-242  ;  Bering  v. 
Earl  of  W.,  1  Lead.  Cases  in  Eq.  149-150 ;  Reddington  v. 
Cornwall,  90  Cal.  49;  Price  v.  Reed,  15  N.  E.  Rep.  754; 
Cherry  v.  Monro,  2  Barb.  Ch.  (N.  Y.)  618  ;  Twombly  v. 
Cassidy,  82  N.  Y.  155 ;  Cole  v.  Malcolm,  66  N.  Y.  363. 
(8.)  The  equities  of  Taylor  Austin  and  Mollie  Roper 
were  not  involved  and  could  not  be  adjusted  in  a  parti- 
tion proceeding  in  the  probate  court.  The  partition  did 
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not  affect  the  mortgage  of  Rather,  except  to  make  it,  as 
between  the  several  owners  of  the  land  which  had  been 
divided,  to  rest  in  equity,  primarily  on  the  principal 
debtor,  W.  H.  Austin,  as  before  it  rested  on  his  undi- 
vided interest.  The  object  and  effect  of  partition  is  only 
to  sever  the  joint  possession,  transferring  to  each  ownervs 
share  the  equities  resting  on  it  before  division. — 5  Wait's 
Act.  &  Def .  87  ;  Westervelt  v.  Haff,  2  Sandf .  Ch.  (N.  Y.) 
98 ;  Re  Howe,  1  Paige  125 ;  Freeman  on  Co-ten.  &  Par., 
§§415,  478  ;  Barington  v.  Clarke,  21  Am.  Dec.  432  ;  Staphs 
v.  Bradley,  60  Amer.  Dec.  630.  (9.)  The  mortgage  ex- 
ecuted by  W.  H.  Austin  on  his  own  share  after  the  par- 
tition and  conveyance  to  him  by  Mollie  Roper  gave  to  his 
mortgagee  no  right  superior  to  that  possessed  by  W .  H . 
Austin.  The  mortgage  recited  that  there  was  a  prior 
mortgage  on  his  land  to  secure  a  debt  owing  by  his  an- 
cestor and  himself ;  and  the  possession  of  the  owners  of 
the  other  lands  included  in  the  Rather  mortgage  was  no- 
tice to  W.  H.  Austin's  mortgagee  of  their  equity  to  hold 
the  same  against  any  right  of  W.  H.  Austin,  or  person 
claiming  under  him,  to  sell  their  land  for  any  purpose, 
and  of  the  right  of  the  possessors  to  equities  against  the 
world. — Ellis  v.  Tousley,  1  Paige  280  ;  Clidewell  v.  Spavgh, 
26  Ind.  323;  Moore  v.  Pierson,  71  Amer.  Dec.  409  and 
note;  Bryan  v.  Raimivez,  68  Am.  Dec.  340  and  note; 
Wyattv.  Elam,  68  Amer.  Dec.  518.  (10.)  The  mort- 
gagee of  W.  H.  Austin  did  not  obtain  a  legal  title  to  the 
land  owned  by  him.  The  legal  title  was  in  Rather,  the 
first  mortgagee.  There  can  be  no  such  thing  as  a  bona 
tide  purchaser  without  the  legal  title. — Chiles  v.  Boon,  10 
Pet.  177  ;  Wilson  v.  Holt,  83  Ala.  528,  3  So.  Rep.  321  ;  2 
Story's  Eq.,  1502  ;  Cole  v.  Malcolm,  66  N.  Y.  363  ;  2  Jones 
on  Mortgages,  §1202;  Robeson's  Appeal,  117  Pa.  St. 
628;  14  Amer.  &  Eng.  Enyc.  of  Law,  6«6 ;  Woollen  v. 
Hillen,  52  Amer.  Dec.  693  ;  2  Story's  Eq.,  1373  ;  14  Amer. 
&  Eng.  Encyc.  of  Law,  702-4  ;  Twomblyv.  Cassidy,  82  N. 
Y.  155. 

On  Application  for  Rehearing. 

(1.)  The  execution  of  the  warranty  deeds  by  Mrs. 
Roper  and  W .  H .  Austin  in  exchange  of  the  shares  al- 
lotted to  them,  respectively,  did  not  destroy  the  equity 
existing  in  Mrs  Roper,  to  have  the  share  conveyed  to  W. 
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H.  Austin  sold  first,  in  payment  of  the  mortgage  debt 
made  for  W.  H.  Austin's  benefit. — Seivell  v.  Henry,  9 
Ala.  24;  Gaffneyv.  Hicks,  124  Mass.  303;  White  v.  Bro- 
caw,  14  Ohio  St'.  339 ;  2  Devlin  on  Deeds,  §845 ;  Leach  v. 
Leach,  58  Amer.  Dec.  645.  (2.)  The  exchange  ope- 
rated merely  as  partition  does  as  to  personal  obligations 
resting  upon  either  of  the  parties  remaining,  and,  as  to 
the  land,  would  be  transferred  to  the  part  acquired 
by  the  party  owing  the  debt  or  resting  under  the  obliga- 
tion.— Rawle  on  Covenants  for  Title,  406  and  note  ;  Bee- 
tor  v.  Waugh,  17  Mo.  13;  Dawson  v.  Lawrence,  42  Amer. 
Dec.  210  i* Harrison  v.  Bag,  108  N.  C.  215,  23  Am.  St.  Rep. 
57.  (3.)  The  covenant  of  Mrs.  Roper  in  her  warranty 
deed  to  W .  H .  Austin  can  not  be  considered  to  embrace 
an  incumbrance  which  the  said  Austin  had  agreed  to  dis- 
charge, and  which  could  not  have  been  asserted  against 
the  land  had  it  continued  to  be  hers ,  and  which  becomes 
a  charge  on  the  land  conveyed  by  her  alone  by  the  de- 
fault of  W.  H.  Austin.— Fitch  v.  Baldwin,  17  John.  165  ; 
Watts  v.  Welman,  2  N.  H.460;  Furness  v.  Williams,  11 
111.240;  Silverman  v.  Loomis,  104  111.  137;  Smith  v. 
Camell,  32  Me.  123  ;  Brown  v.  Stapels,  28  Me.  497. 

E.  W.  Godbey,  contra. —  (1.)  The  partition  proceed- 
ings concluded  every  right  any  of  the  parties  thereto  had 
in  and  to  the  lands  partitioned. — Freeman  on  Co-tenancy 
&  Partition,  531  ;  Reese  v.  Holmes,  5  Rich.  Eq.  540;  Herr 
v.  Herr,  5  Pa.  St.  428 ;  Bnrghardt  v.  Van  Dusen,  4  Allen 
374;  Fo.rcroft  v .  Barnes ,  29  Me.  128;  Kain  v.  Bock  River 
Coal  Co.,  15  Wis.  129.  (2.)  Those  proceedings  vested 
the  title  in  fee  simple  in  each  of  the  Austin  heirs,  as 
fully  and  completely  as  if  each  had  conveyed  to  the  oth- 
ers.— Code,  $3246.  Fee  simple  is  a  pure  inheritance 
free  from  conditions,  and  is  absolute  so  far  as  it  is  pos- 
sible for  one  to  possess  an  absolute  right  of  property  in 
lands. — 4  Kent's  Commentaries  5;  Tiedeman  on  Real 
Property,  23.  (3.)  The  conveyance  by  Mollie  Roper 
and  husband,  with  full  covenants  of  warranty,  to  \V. 
H .  Austin ,  prior  to  the  mortgage  to  Armitage-Herschell 
Co.  of  the  lands  conveyed  by  that  mortgage,  executed  by 
W.  H.  Austin,  cut  off  and  extinguished  all  her  right  and 
title,  legal  and  equitable,  in  and  to,  said  lands  and  for- 
ever estopped  her. — Barclift  r.  Lillie,  82  Ala.  319  ;  2  So. 
Rep.  120 ;  Hargrave  v  Melbourne,  H6  Ala.  270,  5  So.  Rep. 
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285;  Chapman  v.  Abraham,  61  Ala.  108.  (4.)  Mollie 
Roper  and  Chas.  H.  Austin,  being  joined  in  the  cross 
bill  with  Taylor  Austin,  and  the  two  former  showing  no 
right  whatever  to  the  relief  prayed  in  said  cross  bill,  the 
same  was  properly  dismissed,  irrespective  of  whether  the 
said  Taylor  had  intrinsically  any  right  to  relief  or  not. 
All  must  recover,  or  none  can. — Hubbard  v.  Allen,  59 
Ala.  283,  301.  (5.)  The  equity  sought  to  be  set  up  by 
the  Austin  heirs  against  the  land  mortgaged  by  W.  H. 
Austin  to  Armitage-Herschell  Co.  required  a  cross  bill 
and  could  not  be  asserted  by  answer. — Bedell  v .  New  Eng . 
Mortg.  Sec.  Co.,  91  Ala.  328,  8  So.  Rep.  494  ;  Weaver  v. 
Brown,  87  Ala.  537,  6  So.  Rep.  354 ;  Whitfield  v.  Riddle, 
78  Ala.  99.  (6.)  Owen  and  Morgeson,  as  mortgagees 
of  W.  H.  Aus tin,  were  bon a  fid e  purchasers  without  no- 
tice.— Mobile  Life  Ins.  Co  v.  Randall,  71  Ala.  220  ;  Whelan 
v.  McCrary,  64  Ala.  329  ;  Coleman  v.  Smith,  55  Ala.  376  ; 
Rogers  v.  Adams,  66  Ala.  602  ;  Craft  v.  Russell,  67  Ala.  9. 
(7 .)  As  transferee  of  that  mortgage  Armitage-Herschell 
Co.  is  entitled  to  the  same  protection  against  latent 
equities  as  Owen  and  Morgeson. — Calahan  v.  Monroe, 
Smaltz  &  Co.,  56  Ala.  303  ;  Hortonv.  Smith,  8  Ala.  73 ;  2 
Brick.  Dig.,  520,  §  192.  (8.)  Armitage-Herschell  Co., 
as  bona  fide  purchasers  of  the  negotiable  notes  executed 
by  W.  H.  Austin  to  Owen  and  Morgeson,  are  entitled  to 
protection  agaiast  latent  equities  supposed  to  affect  the 
mortgage  security  for  the  notes. — Spencer  v.  M.  &  M.  R. 
Co.,  79  Ala.  586  ;  Hawley  v.  Bibb,  69  Ala.  52  ;  Wildsmith  v. 
Tracy,  80  Ala.  258. 

HEAD,  J.— Wm.  H.  Austin,  Taylor  Austin  and  Mol- 
lie Roper,  nee  Austin,  acquired  by  descent  from  their 
father,  Virgil  Austin,  deceased,  396  acres  of  land,  des- 
cribed in  the  bill.  This  land,  at  the  death  of  Virgil,  was 
encumbered  by  a  mortgage  which  he  had  executed  there- 
on to  John  D.  Rather  for  $1,262,  which  debt  and  mort- 
gage, by  assignment,  became  the  property  of  B.  F.  Bean. 
The  note  which  the  mortgage  was  given  to  secure  was 
executed  by  said  Virgil  and  his  son,  the  said  Wm.  H. 
Austin,  so  far  as  the  note  itself  discloses,  as  principal 
debtors.  Virgil  Austin  died  in  1885.  On  the  3d  day  of 
October,  1887,  Wm.  H.  Austin  instituted  proceedings  in 
the  probate  court  of  Morgan  county,  wherein  the  lands 
lay,  against  his  said  brother  and  sister,  Taylor  Austin 
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and  Mollie  Roper,  for  partition  of  the  lands  between 
himself  and  them  under  the  provisions  of  the  Code,  Ar- 
ticle 1,  Chap.  17,  Title  2,  Part  3.  The  proceedings 
were  had  and  conducted,  in  every  respect,  conformably 
to  the  statute,  and  resulted  in  partition,  under  proper 
decree,  on  the  12th  day  of  December,  1887,  the  share  of 
each  being  allotted  and  set  off  to  him  or  her  in  severalty, 
of  which  due  record  appears.  Immediately  after  this 
allotment,  the  said  Wm.  H.  and  Mollie  exchanged  shares, 
each  conveying  to  the  other,  by  separate  deeds, •with 
general  covenants  of  warranty,  the  land  which  had  been 
allotted  to  him  or  her,  respectively,  the  husband  of  Mollie 
joining  with  her  in  her  conveyance. 

On  the  24th  day  of  June,  1890,  the  said  Wm.  H.  Aus- 
tin and  wife,  to  secure  an  indebtedness  of  $2,000,  pres- 
ently icontracted,  executed  to  Owen  &  Morgerson  a  mort- 
gage on  the  lands  acquired  by  him  by  exchange  with  his 
sister ;  which  debt  and  n^ortgage  were  subsequently  as- 
signed for  value  to  Armitage-Herschell  Co.  In  March, 
1889,  said  Mollie  Roper  sold  to  Chas.  H.  Austin  three 
acres  of  land  she  had  acquired  by  the  exchange,  and  he 
went  into  possession  of,  and  improved,  the  same. 

In  this  status  of  the  land,  the  complainant,  L.  G. 
Bean,  as  executor  of  B.  F.  Bean,  deceased,  filed  this  bill 
to  foreclose  the  said  Rather  mortgage,  bringing  all  the 
said  interested  parties  before  the  court  as  defendants. 
Mollie  Roper  and  husband,  and  Wm.  H.  Austin  and 
Chas.  H.  Austin  answered,  separately,  setting  up  that 
the  mortgage  sought  to  be  foreclosed  was  executed  by 
Virgil  Austin  to  secure  the  payment  of  money  borrowed 
from  Rather  for  the  exclusive  use  and  benefit  of  said 
Wm.  H.  Austin,  who  received  and  used  the  same  for  his 
own  purposes,  the  said  Virgil  becoming  by  the  execu- 
tion of  the  note  and  mortgage,  in  fact,  merely  the  surety 
of  Wm.  H.,  who  was,  in  fact,  the  principal  debtor ;  and 
insisting  that  the  land  acquired  by  him  by  virtue  of  the 
allotment  and  exchange,  aforesaid,  be  first  sold  in  ease 
or  exoneration  of  the  portions  of  the  land  acquired  by 
the  said  Mollie  and  Taylor  Austin.  Taylor  Austin,  being 
non  compos  mentis,  defended  by  guardian  ad  litem ,  who, 
by  answer,  denied  all  the  allegations  of  the  bill.  Mollie 
Roper,  Taylor  Austin,  by  next  friend,  and  Chas.  H. 
Austin,  also,  jointly,  filed  a  cross-bill  to  marshal  the 
assets,  praying  the  prior  sale  of  Wm.  H.Austin's  share 
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of  the  land  in  exoneration  of  the  rest.  This  was  an- 
swered by  the  Armitage-Herschell  Co.,  setting  up  the 
said  partition  proceedings  and  exchange,  the  execution 
and  their  acquisition  of  the  Owen  &  Morgerson  mort- 
gage, denying  the  alleged  suretyship  of  Virgil  Austin, 
and  insisting  that  they  were  bona  fide  purchasers,  with- 
out notice  of  the  alleged  equity.  They  also  answered 
the  original  bill ;  and,  making  their  answer  a  cross-bill, 
set  up  the  same  facts,  as  those  set  up  in  their  answer 
just  mentioned,  and  prayed  that  the  lands  of  Mollie 
Roper  and  Taylor  Austin  be  first  sold,  in  exoneration  of 
the  lands  of  said  Wm.  H.,  upon  which  they  hold  their 
mortgage.  This  relief,  however,  was  denied  by  the 
chancellor,  and  is  not  insisted  on,  and  may  not  be  fur- 
ther noticed. 

The  controversy  then  is  between  Mollie  Roper,  Taylor 
Austin  and  Chas.  H.  Austin  on  the  one  side,  and  Wm. 
H.  Austin,  Owen  &  Morgerson  and  the  Armitage-Her- 
schell Co.  on  the  other,  and  turns  upon  the  equity  of  the 
cross-bill  filed  by  the  former.  It  appears,  however,  that 
Wm.  H.  Austin  is  friendly  to  the  purpose  of  the  cross 
bill.  The  sufficiency  of  this  cross-bill  was  tested  by 
demurrer  interposed  by  the  Armitage-Herschell  Co. ,  the 
important  grounds  of  which  are,  that  any  equity  the 
complainants  therein  may  have  had  to  marshal  the  assets 
as  prayed,  is  cut  off  and  barred,  first  by  the  said  pro- 
ceedings in  partition,  and  secondly,  by  the  conveyance 
in  fee  with  warranty  of  Mollie  Roper  and  husband  to 
Wm.  H.  Austin,  their  mortgagor. 

It  is  most  manifest  our  statutory  system  of  partition 
of  lands  between  joint  owners  or  tenants  in  common 
makes  no  provision  for  adjusting  equities  which  may 
subsist  in  favor  of  the  owners  upon,  or  in  respect  of,  the 
joint  or  common  property.  It  is  a  system  whose  whole 
purpose  and  scope  are  to  effect,  by  easy  and  expeditious 
methods,  the  division  of  the  property  into  as  many  equal 
shares,  in  value,  as  there  are  owners,  and  the  allotment 
of  one  share  to  each  ;  and  to  convert  the  previously  ex- 
isting unity  of  title  and  possession  into  titles  and  pos- 
sessions in  severalty.  In  order  to  the  exercise  of  the  ju- 
risdiction, the  interest  of  each  owner  must  be  the  same, 
and  the  partition  must  be  made  by  lot.  There  is  no  in- 
tention in  the  statute,  or  jurisdiction  conferred  upon  the 
probate  court,  to  settle  conflicting  claims  of  title,  whether 
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legal  or  equitable ;  on  the  contrary  it  is  expressly  pro- 
vided that  no  division  or  partition  can  be  made  under 
the  statute,  when  an  adverse  claim  or  title  is  asserted  by 
any  one,  or  brought  to  the  knowledge  of  the  commis- 
sioners, or  of  the  judge  of  probate. — Code,  §  3251.  The 
further  express  provision  is  made,  that,  "When  there  is 
a  lien  on  an  individual  interest  of  any  of  the  parties, 
such  lien,  if  a  partition  is  made,  is  thenceforth  a  charge 
only  on  the  share  assigned  to  such  party/ ' — Code, 
§  3247.  Beyond  this,  partition,  under  the  statute,  affects 
no  lien  or  equity,  whether  existing  in  f avor  of  a  co-owner 
or  third  porsons.  Section  3246  provides,  that  "the  par- 
tition so  made  vests  a  title  in  fee-simple  in  the  person 
to  whom  the  several  shares  are  allotted,  as  fully  and 
completely  as  if  each  had  conveyed  to  the  others ;  but  if 
any  fraud  or  undue  influence  be  employed  by  any  of  the 
parties,  to  obtain  an  unfair  partition  or  allotment,  such 
partition  may  be  annulled  by  the  chancery  court  on  bill 
filed  within  five  years  after  the  allotment.' '  It  is  con- 
tended that  this  provision  visits  upon  the  partitioners 
the  same  effect  wrhich  would  attach  to  a  grantor  of  lands 
by  his  voluntary  execution  of  a  deed  of  bargain  and  sale 
to  a  grantee  ;  and  that  as  such  a  deed  wrould  estop  the 
grantor  from  asserting  any  equity  upon  the  land  then 
existing,  or  which  might  grow  out  of  conditions  thenr 
existing,  so  the  statute  estops  the  partitioner  from  a  like 
assertion.  The  argument  is,  that  though  the  probate 
court  confessedly  can  not  take  cognizance  of,  and  settle 
.such  rights,  by  its  decree  of  partition,  yet  a  party  to  the 
proceeding,  invested  with  such  rights  against  his  co- 
owner,  may,  by  resort  to  equity,  arrest  the  probate  court 
in  the  exercise  of  its  jurisdiction,  have  all  parties  in 
interest  brought  before  the  court  of  equity  and  partition 
made  upon  the  basis  of  a  settlement  of  all  rights,  legal 
and  equitable,  of  all  the  parties.  We  do  not  think  it  is 
so  contemplated  by  the  statute.  Limited  as  the  jurisdic- 
tion of  the  probate  court  is  in  the  matter  of  partition, 
and  considering  together  the  several  provisions  of  the 
whole  chapter  upon  the  subject,  it  is  clear  there  was  no 
intention  to  enlarge  the  estates  or  interests  of  the  several 
owners,  when  reduced  to  a  severance  of  the  ownership 
and  possession,  by  attaching  thereto,  such  an  implied 
warranty  on  the  part  of  each  owner  in  favor  of  the  oth- 
ers as  will  cut  off  equities  in  favor  of  and  against  each 
Vol.  101. 


Digitized  by 


Google 


1892-83.]  OF  ALABAMA.  143 

[Austin  et  al.  v.  Bean,  Executor,  etal.] 

other  which  were  not  and  could  not  be  drawn  in  ques- 
tion or  adjudicated  in  that  forum.  The  purpose  of  the 
provision  relied  on  is  to  declare  the  same  ownership  in 
fee,  in  severalty,  which  had  previously  existed  in  unity, 
as  concluded  by  the  decree  of  the  court  granting  parti- 
tion. It  is  not  now  our  purpose  to  inquire  or  decide 
what  effect  is  produced  by  the  decree  of  partition,  by 
way  of  estoppel,  upon  a  party  to  the  proceeding  to  after- 
wards assert  against  another  party  a  right  or  title  of  the 
character  actually  or  necessarily  involved  in  the  pro- 
ceeding. Ownership  and  actual  or  constructive  posses- 
session  of  all  the  partitioners  being  essential  to  the  juris- 
diction of  the  probate  court,  it  may  be  that  partition 
implies,  on  the  part  of  each  to  the  other,  warranty  of  the 
ownership  alleged,  or  necessary  to  exist,  in  order  to  an 
exercise  of  the  jurisdiction.  Nor  do  we  declare  its  effect 
upon  equities  where  the  partition  is  had  in  a  forum  ca- 
pable of  settling  equities.  All  we  decide  is  that  adjust- 
ment of  equities  is  not  essential  to  that  partition  which 
the  probate  court  is  authorized  to  decree,  and  that  it  is 
the  spirit  of  the  statute  that  their  settlement  be  left  to 
other  tribunals,  without  arresting  the  jurisdiction 
of  the  probate  court.  We  do  not  decide  that  the  latter 
course  may  not  be  pursued.  Cases  may  arise  where  it 
is  desirable  to  settle  all  matters  in  one  proceeding,  and 
chancery  may  have  authority  to  restrain  proceedings  in 
the  probate  court  to  that  end.  These  are  questions  not 
necessary  for  decision  here. 

It  is  next  insisted  that  the  warranty  deed  executed  by 
Mollie  Roper  and  her  husband  to  Wm.  H.  Austin  oper- 
ates to  estop  the  assertion  by  her  of  the  equity  she  now 
claims,  and  that  as  she  is  joined  in  the  cross-bill  with  Tay- 
lor Austin,  who  rests  under  no  such  estoppel,  no  relief 
can  be  granted  to  either. 

We  take  the  facts  in  reference  to  the  execution  of  that 
deed,  as  they  are  stated,  and  correctly  stated,  in  the 
answer  and  cross-bill  of  the  Armitage  Herschell  Co.,  to 
the  original  bill,  as  follows,  after  correctly  stating  the 
probate  partition  proceedings  :  "This  defendant  further 
avers  that  almost  immediately  after  the  subdivision,  par- 
tition and  allotment  hereinbefore  referred  to,  the  said 
Mollie  Roper  and  the  said  Wm.  II  Austin  exchanged, 
each  with  the  other,  the  lots  and  parcels  of  land  allotted 
and  set  apart  to  them,  respectively;  the  said  Wm.  H. 
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conveying  to  said  Mollie  the  parcels  of  land  that  had 
been  allotted  to  him ,  and  the  said  Mollie  Roper,  and  her 
said  husband,  by  fee-simple  deed  of  general  warranty  of 
date  Dec.  13,  1887,  (which  was  recorded  Feby.  3, 1888) , 
conveying  to  the  said  Wm,  H.  Austin  that  portion  of 
said  lands  which  had  been  allotted  to  the  said  Mollie 
Roper,  as  aforesaid;  and  from  December  13th,  1887, 
until  now,  the  several  parties  to  said  partition  proceed- 
ings have  each  been  in  the  sole  and  exclusive  occupancy 
and  possession  of  the  said  several  lots  or  parcels  of  land, 
that  is  to  say  ;  the  said  Taylor  Austin  has  been  in  the 
sale  occupancy  and  possession  of  the  part  and  parcel  of 
said  land  set  apart  and  allotted  to  him  by  the  said  com- 
missioners in  said  partition  proceedings ;  and  the  said 
Mollie  Roper  and  her  husband,  A.J.  Roper,  have  been 
in  the  sole  and  exclusive  occupancy  and  possession  of 
the  parts  and  parcels  of  land  conveyed  to  the  said  Mollie, 
on  December  13th,  1887,  by  said  Wm.  H.  Austin;  and 
the  said  Wm.  H.  Austin  and  his  wife,  Sue  Austin,  have 
been  and  are  now  in  the  sole  and  exclusive  occupancy 
and  possession  of  the  parts  and  parcels  of  said  land  con- 
veyed to  the  said  Wm.  H.  Austin  by  said  Mollie  Roper 
and  her  husband."  The  partition  was  consummated  by 
the  commissioners,  on  Dec.  12th,  1887.  The  deed,  in 
exchange,  executed  by  Wm.  H.  Austin  to  Mollie  Roper, 
contains  the  like  covenants  of  warranty  as  those  in  the 
deed  of  the  latter  and  her  husband  to  the  former.  The 
writer  was  disposed  to  think  we  should  seek  to  ascertain 
and  give  effect  to  the  intention  of  the  parties  deducible 
from  these  facts,  and  that  in  accordance  with  that  inten- 
tion the  estoppel  claimed  can  not  be  invoked.  It  is 
manifest  the  exchange  by  deeds  was  based  upon  the  par- 
tition juSt  then  completed  by  the  commissioners.  We 
have  seen  that  the  division  to  be  made  by  the  commis- 
sioners was  one  of  exact  equality,  in  value,  of  all  the 
shares,  without  the  consideration  or  adjustment  of  any 
equities  in  favor  of  one  co-owner  against  another.  The 
value  of  the  absolute  and  unincumbered  ownership  of 
the  share  allotted  to  Mrs .  Roper  was  the  exact  equiva- 
lent of  the  value  of  the  same  ownership  of  the  share 
allotted  to  Wm.  H.  The  exchange  was  of  one  share  for 
the  other.  It  would  seem,  therefore,  that  as  matter  of 
fact,  the  exchange  was  not  intended  to  involve  the  settle- 
ment of  any  rights  or  equities  which  the  partition  by 
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the  commissioners  did  not,  itself,  involve.  All  the 
shares  were  incumbered  by  the  Bean  mortgage.  Mrs. 
Roper,  in  form,  warranted  the  title  to  the  share  of  Wm. 
H .  against  that  mortgage  and  all  other  incumbrances  ; 
but,  in  turn,  Wm.  H.  likewise,  simultaneously,  war- 
ranted the  title  to  the  share  of  Mrs.  Roper.  What  then 
was  the  intention  of  the  parties?  The  writer  was  in- 
clined to  think  their  only  purpose  was  to  release  each  to 
the  other  the  same  interest  and  estate  held  by  them  in 
their  respective  shares  at  the  completion  of  the  allotment 
and  no  other ;  that  the  covenants,  in  so  far  as  the  equi- 
ties of  the  parties  not  involved  in  the  adjudication  in 
partition  are  concerned,  set-off  and  annulled  each  other. 
To  enforce  the  letter  of  the  covenants  would  require, 
that  if  Wm.  H.  were  evicted  and  his  estate  destroyed  by 
the  Bean  mortgage,  Mrs.  Roper  should  answer  therefor ; 
if  Mrs .  Roper  were  evicted  and  her  estate  destroyed  by 
the  same  mortgage,  Wm.  H.  should  answer  therefor; 
and  if  both  suffered  a  like  fate,  each  should  answer  to 
the  other — a  virtual  set-off  of  demands. 

In  Dawson  v.  Lawrence,  13  Ohio  543,  (42  Am.  Dec.  210) , 
two  co-tenants,  Smith  and  Houston,  effected  partition 
by  mutual  deeds  of  bargain,  sale  acd  release,  each  pur- 
porting to  be  for  a  consideration  in  money.  Subse- 
quently, it  was  ascertained  that  the  title  of  Houston  was 
worthless.  In  the  meantime,  both  Smith  and  Houston 
had  conveyed  their  interests  acquired  by  virtue  of  the 
partition.  This  partition  having  been  declared  void 
because  one  of  the  parties  to  it  had  no  title,  a  question 
arose  in  regard  to  the  relative  claims  and  rights  of  the 
grantees  of  Houston  and  the  grantees  of  Smith.  The 
grantees  of  Houston  insisted  that  the  deeds  referred  to 
did  not  operate  as  a  "simple  extinguishment  of  interest, 
like  a  deed  of  partition,  or  a  mere  release,  but  a  positive, 
affirmative  conveyance,  by  which  Smith  sold  a  part  of 
his  land  to  Houston,  and  Houston  sold  a  part  of  his 
land  to  Smith ;  so  that  each  purchaser  from  Houston 
may  trace  a  part  of  his  title  to  Smith,  and  each  pur- 
chaser from  Smith  can  trace  a  part  of  his  title  to  Hous- 
ton; and,  consequently,  the  condition  of  each  purchaser, 
deriving  his  title  from  the  same  source,  is  equally  mer- 
itorious.''  But  to  this  argument  the  Supreme  Court 
replied  as  follows  :  ' '  We  can  not  admit  this  to  be  the 
true  nature  of  the  transaction.  The  parties  did  not  in- 
10 
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tend  to  acquire  new  rights,  but  to  regulate  the  manner 
in  which  subsisting  rights  were  to  be  enjoyed.  Smith 
did  not  contemplate  acquiring  any  title  from  Houston, 
nor  to  communicate  any  of  his  own,  nor  to  share  with 
Houston,  nor  with  Houston's  grantees,  the  benefit  of 
warranties  from  his  own  grantors.  But  a  simple  parti- 
tion by  release  was  all  the  parties  meant,  as  specified 
in  the  recital,  and  no  one  is  liable  to  be  misled  by  the 
nominal  money  consideration,  or  by  the  use  of  the  words 
*  bargain  and  sale'  in  this  connection.  The  parties  to 
these  deeds  lost  nothing  and  acquired  nothing,  except 
defined  boundaries  to  the  land  which  they  had  previ- 
ously held  in  common.  The  purchasers  from  Houston, 
therefore ,  are  not  authorized  to  rely  upon  this  act  as 
any  thing  except  a  partition — defining  boundaries,  but 
conferring  no  title.  They  derive  from  Houston  alone, 
and  must  be  content  with  rights  subordinate  to  such 
equities  as  the  purchasers  from  Smith  may  exact. — Free- 
man on  Co-ten.  &  Part.,  g409." 

But  upon  full  consideration,  we  hold  that  the  deed  of 
Mrs.  Roper  to  Wm.  H.  Austin  must  be  construed  accord- 
ing to  its  legal  effect  apparent  upon  its  face;  and,  so 
holding,  that  its  effect  is  to  estop  her  from  asserting  any 
equity  then  existing  in  her  favor  in  or  upon  the  lands 
therein  conveyed.  As  to  her,  therefore,  there  is  no 
equity  in  the  cross-bill  in  which  she  is  complainant.  But 
as  to  Taylor  Austin  there  is  no  such  estoppel.  We  will 
speak  further  on  of  his  rights  in  the  premises. 

Owen  &  Morgerson  and  their  assignee,  Armitage-Her- 
schell  Co.,  are  not  entitled  to  protection  against  the  as- 
serted equity  upon  the  ground  that  they  are  bona  fid* 
purchasers  without  notice .  All  the  title  their  mortgagor , 
Wm.  H.  Austin,  had  was  derived  by  descent  from  his 
father ;  and  a  purchaser  from  him  is  charged  with  notice 
of  any  equity  in  favor  of  the  ancestor  or  heirs  affecting 
the  land  in  its  descent.  To  illustrate  :  Suppose  advance- 
ments had  been  made  by  the  ancestor  to  Wm.  H.  Aus- 
tin ,  of  which  these  parties  had  no  notice ,  it  would  not  be 
contended,  in  such  case,  that  a  sale  by  him  of  his  interest 
in  the  inheritance,  to  one  for  value,  without  notice  of 
the  advancements ,  would  affect  the  right  of  the  other 
heirs  to  have  an  account  of  such  advancements  in  dimi- 
nution or  extinguishment  of  his  interest  in  the  inheri- 
tance. So,  also,  if  he  were  indebted  to  the  ancestor  his 
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interest  in  the  land  would  descend  to  him  charged  with 
such  indebtedness ;  which  charge  would  prevail  against 
any  purchaser  from  him ,  with  or  without  notice .  The  prin- 
ciple is  the  same  here .  If  the  equity  asserted  were  one  exist- 
ing against  the  ancestor  in  favor  of  a  third  person  ;  or  if 
created  by  Wm.  H.  Austin  after  the  descent  of  the  land 
to  him,  a  different  question  would  be  presented.  In 
such  case,  Owen  &  Morgerson  and  their  assignee,  pur- 
chasing for  value  without  notice,  would  be  protected. 
But  as  it  is,  knowing,  or  being  bound  to  know,  their 
mortgagor's  title  to  have  been  acquired  by  descent,  they 
were  bound  to  inquire  and  learn  his  relations  to  the  land, 
in  respect  of  charges  in  behalf  of  the  estate  of  the  an- 
cestor or  other  heirs.  It  matters  not  how  obscure  the 
equity  was,  the  lands  descended  affected  by  the  infirmity 
it  created,  as  against  all  the  world. 

It  is  very  clear  that  Wm.  H.  Austin,  Chas.  Austin  and 
Mrs.  Roper  were  competent  witnesses  to  prove  that  the 
money  borrowed  of  Rather,  was  for  the  use  and  accom- 
modation of  Wm.  H.  Austin,  and  the  offers  and  prom- 
ises of  Wm.  H.  to  repay  it.  If  the  estate  of  Virgil 
Austin  is  "interested  in  the  result  of  the  suit,"  within 
the  meaning  of  the  statute,  Session  Acts  1890-91,  p.  557, 
these  witnesses  are  called  to  testify  by  the  only  represen- 
tatives of  that  estate  in  the  present  controversy.  As 
we  have  seen,  the  sole  controversy  is  between  the  com- 
plainants in  the  cross-bill,  who  are  representing  the  an- 
cestor in  the  effort  to  enforce  the  asserted  equity,  on  the 
one  side,  and  Wm.  H.  Austin  and  the  Armitage-Her- 
schell  Co.,  and  Owen  &  Morgerson,  his  mortgagees,  on 
the  other.  The  exception  as  to  competency  mentioned 
in  the  statute  is  for  the  protection  of  the  estate  of  the 
deceased  and  those  claiming  under  him,  and  does  not 
contemplate  that  the  adversary  of  the  estate,  in  a  suit  or 
proceeding,  may  object  to  the  competency  of  witnesses 
called  by  the  representatives  of  the  deceased  in  such  suit 
or  proceeding  to  prove  transactions  with  or  statements 
made  by  him. 

We  have  said  that  Mrs.  Roper  estopped  herself  by  her 
deed  from  asserting  the  equity  she  now  claims,  but  that 
Taylor  Austin  is  not  estopped.  They  both  joined  as 
complainants  in  the  cross-bill,  hence  no  relief  could  be 
granted,  under  that  bill,  to  either.  But,  Taylor  Austin 
is  non  compos  mentis,  and  will  be  treated  as  a  ward  of  the 
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court.  It  is  the  duty  of  the  court  to  see  that  his  rights, 
are  properly  asserted  and  protected.  For  that  purpose 
the  guardian  ad  litem  is  under  the  control  of  the  court. 
The  city  court  should  not  have  dismissed  the  ward  with- 
out seeing  that  his  rights  were  properly  asserted.  It 
should  have  directed  the  guardian  ad  litem  to  file  a  sepa- 
rate cross-bill  in  behalf  of  the  ward,  so  that  the  assertion 
of  his  rights  would  not  be  clogged  with  infirmities  which 
attached  to  the  claims  and  demands  of  others.  We  will 
reverse  the  decree,  and  here  direct  the  guardian  <xd  litem 
to  file  such  a  cross-bill,  unless  by  the  consent  of  Mrs. 
Roper  and  Chas.  H.  Austin,  that  already  on  file  be 
amended  by  striking  them  out  as  parties  complainant, 
in  which  event  relief  may  be  granted  Taylor  Austin  upon 
that  bill. 

The  decree  of  the  city  court  is  reversed,  with  direc- 
tions to  the  guardian  ad  litem  as  above  stated,  and  the 
cause  remanded  for  further  proceedings.  The  city  court 
can  so  mould  its  final  decree  when  rendered,  that  the 
equity  to  marshal  the  assets  be  enforced  in  behalf  of 
Taylor  Austin,  without  granting  any  such  relief  to  Mrs. 
Roper  or  Chas.  H.  Austin. 

Reversed  and  remanded. 

On  Rehearing.     Announced  Aug.  9,  1894. 

HEAD,  J. — Upon  consideration  of  the  exhaustive  ar- 
gument of  counsel  in  support  of  the  application  for  a  re- 
hearing in  this  cause,  we  feel  constrained  to  recede  from 
the  conclusion  announced  in  our  former  opinion  as  to  the 
effect  of  Mrs.  Roper's  deed  to  Wm.  H.  Austin,  as  an 
estoppel  upon  her  to  assert  the  equity  she  seeks  to  en- 
force, and  to  adopt  the  first  impressions  of  the  writer  of 
that  opinion,  as  therein  expressed.  The  reasoning  and 
authorities  set  forth  in  the  printed  argument  for  a  rehear- 
ing are  conclusive  to  our  minds.  The  former  decree  will 
be  set  aside,  and  a  decree  here  rendered  reversing  the 
decree  of  the  city  court  and  remanding  the  cause,  with 
directions  to  the  city  court  to  grant  the  complainant  in 
the  original  bill  and  the  complainants  in  the  cross-bill  of 
Mrs.  Roper  and  others,  the  appropriate  relief  therein 
prayed. 

Reversed  and  remanded. 

Bbickell,  C.J.  not  sitting. 
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Birmingham  Mineral  Railroad  Co.  v. 
Jacobs. 

Action  against  a  Railroad  Company  for  Damages,  by  Admin- 


istratrix  of  Deceased  Employ^ 


1.  Engineer's  right  to  presume  compliance  with  the  statute  by  the  em- 
ploye's of  an  intersecting  road. — An  engineer  when  approaching  a  cross- 
ing has  a  right  to  presume  that  the  employes  upon  a  train  on  an  in- 
tersecting road  will  comply  with  the  statute,  and  stop  their  train 
within  one  hundred  feet  of  the  crossing;  and  when,  in  an  action 
against  a  railroad  for  the  killing  of  an  engineer  on  an  intersecting  road 
caused  by  a  collision  at  the  crossing,  it  is  shown  that  the  employes 
upon  the  defendant's  train,  when  approaching  the  crossing,  failed  to 
stop  within  the  distance  required  by  law,  it  will  be  presumed,  with- 
out further  evidence,  that  the  injury  was  caused  by  the  negligence  of 
the  defendant. 

2.  Duty  of  engineer  when  approaching  a  railroad  crossing. — Although 
the  engineer  on  an  engine  of  a  railroad  having  the  older  right  of  way 
can  presume,  when  approaching  a  crossing,  that  the  employes  of  a 
train  on  the  intersecting  road  will  stop  their  train  as  required  by  law, 
it  is  his  duty  to  keep  a  lookout  for  approaching  trains ;  and  if,  in  the 
face  of  facts  reasonably  indicating  that  the  approaching  train  on  the 
intersecting  road  is  not  going  to  stop  at  said  crossing,  the  engineer 
attempts  to  cross,  he  is  chargeable  with  negligence. 

3.  Question  of  negligence  submitted  to  the  jury. — In  an  action  against 
a  railroad  to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained, by  reason  of  negligence,  the  questions,  whether  the  damage 
complained  of  was  occasioned  entirely  by  the  negligence  of  the  de- 
fendant or  its  employe's,  or  whether  the  plaintiff  by  his  own  negligence 
so  far  contributed  to  his  own  misfortune,  that  but  for  such  contribu- 
tory negligence  on  his  part  the  injury  complained  of  would  not  have 
been  inflicted,  are  for  the  determination  of  the  jury  under  proper  in- 
structions from  the  court. 

4.  Charge  making  ignorance  of  the  lav:  an  excuse  for  its  violation  prop- 
erly refused. — In  an  action  against  a  railroad  for  the  alleged  negligent 
killing  of  plaintiff's  intestate  by  a  collision  between  the  defendant's 
train  and  an  engine  on  the  dummy  line  upon  which  the  intestate  was 
the  engineer,  a  charge  which  asserts  that,  "if  the  jury  find  for  the 
plaintiff,  in  assessing  the  damages  as  a  punishment  to  the  defendant, 
they  might  look  to  the  fact  that  at  the  time  of  the  alleged  injury,  the 
law  was  in  some  doubt  as  to  whether  a  dummy  railroad  was  a  rail- 
road within  the  meaning  of  the  statute,  requiring  the  stoppage  of 
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trains  within  100  feet  of  the  crossing  of  a  railroad,"  is  properly  re- 
futed ;  the  charge  making  the  defendant's  employes'  alleged  ignorance 
of  the  law  an  excuse  for  its  violation. 

5.  Charges  to  the  jury. — In  an  action  to  recover  damages  against  a 
railroad,  where  the  plaintiff  counts  upon  the  alleged  negligence  of  the 
defendant's  "engineer,  conductor,  servants  or  agents,"  in  charge  of 
the  train,  an  instruction  that  the  jury  ''can  not  find  from  the  evidence 
that  the  engineer  in  charge  of  the  engine  propelling  defendant's 
freight  train  was  guilty  of  negligence,"  is  properly  refused,  since,  if 
the  engineer  was  not  negligent,  other  employes  on  the  defendant's 
train,  upon  whom  rested  duties,  might  have  been  negligent,  and  be- 
cause the  question  of  negligence  was  one  for  the  jury. 

6.  Misleading  charges. — In  an  action  against  a  railroad  for  injuries 
resulting  from  a  collision  of  one  of  defendant's  freight  trains  with  a 
passenger  train  on  a  dummy  line,  at  their  point  of  intersection,  a 
charge  to  the  jury,  "that  the  engineer  in  charge  of  the  engine  propell- 
ing the  passenger  train,  should  exercise  more  care  than  the  engineer 
in  charge  of  the  engine  propelling  the  freight  train,"  is  properly  re- 
fused, as  being  calculated  to  mislead  the  jury,  and  as  asserting  a  prin- 
ciple, which  if  ever  true,  had  no  application  to  the  case  at  bar. 

7.  Charges  properly  refused  when  disregarding  positive  statutory  re- 
quirements.— In  an  action  against  a  railroad  to  recover  damages, 
caused  by  a  collision  at  the  intersection  of  defendant's  road  with  a 
dummy  line,  an  instruction  that  if  "at  the  time  defendant's  said  ser- 
vants failed  to  stop  said  train  they  did  not  know,  and  had  no  good  rea- 
son to  believe,  that  the  dummy  train  was  about  to  cross  defendant's 
track,  then  the  failure  to  make  such  a  stop  would  not  be  negligence 
on  the  part  of  the  defendant's  employe's,"  is  properly  refused,  since 
it  ignores  the  positive  requirements  of  the  statute. 

8.  Charge  to  the  jury;  properly  refused  when  misleading. — In  an  action 
against  a  railroad  company  to  recover  damages  for  the  alleged  neg- 
ligence of  "its  engineer,  conductor,  servants  and  agents,"  in  charge 
of  one  of  its  trains,  an  instruction  to  the  jury,  that  "the  only  negli- 
gence for  which  the  plaintiff  can  recover  under  the  evidence  in  this 
case  is  the  negligence  of  the  conductor  in  not  stopping  defendant's 
train  before  reaching  the  crossing,"  is  properly  refused,  as  being  cal- 
culated to  mislead  the  jury,  and  as  taking  from  them  the  considera- 
tion of  the  negligence  of  defendant's  other  employes. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  B.  Head. 

This  was  an  action  on  the  case,  brought  by  the  appel- 
lee, Hannah  Jacobs,  as  the  administratrix  of  the  estate 
of  Peter  Jacobs,  deceased,  against  the  Birmingham  Min- 
eral Railroad  Company,  and  sought  to  recover  damages 
for  the  alleged  wrongful  and  negligent  killing  of  plain- 
tiff's intestate.  The  death  of  the  plaintiffs  intestate  re- 
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suited  from  a  collision  of  one  of  the  defendant's  freight 
trains  with  an  engine  and  train  of  the  Ensley  Railway, 
which  was  a  dummy  line,  at  the  point  of  intersection  of 
the  defendant's  road  with  the  Ensley  Railway  ;  the  plain- 
tiff's intestate  being  the  engineer  on  the  dummy  engine. 
The  negligence  complained  of  is  alleged  as  follows  in  the 
third  count  of  the  complaint :  "That  defendant,  through 
its  engineer,  conductor,  servants  and  agents  aforesaid  so 
in  charge  of  defendant's  said  engine  and  train,  negligently 
and  carelessly  failed  to  cause  its  said  engine  and  train  to 
come  to  a  full  stop  within  one  hundred  feet  of  the  said 
crossing,  and  negligently  proceeded  before  they  knew  the 
way  to  be  clear.  And  defendant,  through  its  servants 
and  agents,  negligently  and  carelessly  managed,  run  and 
operated  said  engine  and  train  ;  negligently  run  said 
train  toward  and  to  said  crossing  at  a  high  rate  of  speed, 
and  negligently  run  said  train  backward  towards  and  to 
said  crossing,  and  negligently  run  said  train  towards  and  to 
said  crossing  without  keeping  a  proper  lookout ;  by  rea- 
son of  which  said  negligence  and  carelessness  of  defen- 
dant, its  said  train  ran  against  the  said  engine  and  train 
upon  which  plaintiff  was  as  aforesaid,  in  consequence  of 
which  plaintiff's  intestate  was  so  injured  that  he  died." 
The  other  facts  of  the  case  as  disclosed  on  this  appeal , 
are  sufficiently  stated  in  the  opinion. 

Among  the  written  charges  requested  by  the  defen- 
dant, and  to  the  refusal  to  give  each  of  which  the  defen- 
dant separately  excepted,  were  the  following:  (5.) 
"If  you  believe  the  evidence,  the  defendant's  train  was 
approaching  the  dummy  track  in  plain  view  of  the 
first  railroad  crossing  reached  by  the  dummy  train, 
when  the  dummy  engine  was  on  such  crossing."  (6.) 
"If  you  believe  the  evidence,  the  defendant's  train  was 
approaching  the  dummy  track  in  plain  view  of  the  first 
railroad  crossing  reached  by  the  dummy  train,  when  the 
dummy  engine  was  on  such  crossing,  and  there  is  no 
evidence  tending  to  show  that  defendant's  train  at  such 
time  and  from  such  place  was  hid  by  the  banks  of  any 
cut  or  other  obstruction."  (7.)  "If  you  believe  the 
evidence,  there  was  nothing  to  prevent  the  plaintiff's  in- 
testate from  seeing  the  defendant's  approaching  train 
when  the  dummy  engine  was  on  the  railroad  crossing 
first  reached  by  it."  (8.)  "If  the  jury  find  for  the 
plaintiff,  in  assessing  the  damages  as  a  punishment  to 
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defendant,  they  may  look  to  the  fact  that  at  the  time  of 
the  alleged  injury,  the  law  was  in  some  doubt  as  to 
whether  the  Ensley  Dummy  road  was  a  railroad  within 
the  meaning  of  the  statute  requiring  the  stoppage  of 
trains  within  one  hundred  feet  of  the  crossing  of  a  rail- 
road . "  ( 12 .)  "  You  can  not  find  from  the  evidence  that 
the  engineer  in  charge  of  the  engine  propelling  the  de- 
fendant's freight  train  was  guilty  of  negligence.' '  (16.) 
"I  charge  you,  gentlemen  of  the  jury,  that  an  engineer 
in  charge  of  an  engine  propelling  a  passenger  train, 
should  exercise  more  care  than  an  engineer  in  charge  of 
an  engine  propelling  a  freight  train. "  (19.)  "I  charge 
you,  gentlemen  of  the  jury,  that  if  you  shall  believe 
from  the  evidence  that  the  defendant's  servants  manag- 
ing and  controlling  defendant's  train  failed  to  stop  de- 
fendant's train  within  one  hundred  feet  of  the  crossing 
of  the  dummy  track,  and  if  you  shall  further  believe  from 
the  evidence  that  at  the  time  defendant's  servants 
failed  to  stop  said  train  they  did  not  know  and  had  no 
good  reason  to  believe  that  the  dummy  train  was  about 
to  cross  defendant's  track,  then  the  failure  to  make  such 
a  stop  would  not  be  negligence  on  the  part  of  defendant's 
employes."  (20.)  "It  was  the  duty  of  the  plaintiff's  in- 
testate to  know  that  the  way  across  defendant's  track 
was  clear,  or  to  look  up  and  down  defendant's  track  to 
see  if  a  train  was  approaching  thereon,  before  he  at- 
tempted to  cross  the  same  with  his  dummy  engine  and 
train,  and  if  the  jury  believe  from  the  evidence  that  by 
looking  up  and  down  defendant's  track,  he  could  have 
seen  the  approach  of  defendant's  train  in  time  to  have 
avoided  the  injury ,  then  you  must  find  for  the  defendant." 
(21.)  "If  the  jury  believe  from  the  evidence  that  plain- 
tiff's intestate  could  have  seen  defendant's  train  ap- 
proaching the  crossing  in  time  to  have  avoided  the  in- 
jury by  looking,  and  that  he  omitted  to  look,  or  looking 
saw  defendant's  train  approaching  the  crossing  and  near 
thereto,  and  he  undertook  to  cross  his  dummy  engine 
across  in  front  of  such  approaching  train  of  defendant, 
he  was  guilty  of  such  negligence  as  will  preclude  re- 
covery in  this  action."  (22.)  " Although  the  jury 
may  believe  from  the  evidence  that  the  servants  and 
agents  of  defendant  neglected  to  use  due  care  and  dil- 
igence to  avoid  the  collision,  this  did  not  relieve  the 
plaintiff's  intestate  from  the  necessity  of  taking  due 
Vol.  101. 
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care  and  precaution  for  his  safety.  Before  attempting 
to  cross  the  railroad  track  of  defendant  with  his  dummy 
engine  and  train,  plaintiffs  intestate  was  bound  to 
use  his  senses  to  look  and  to  listen  for  an  ap- 
proaching train  on  defendant's  track  in  order  to 
avoid  a  collision  in  this  case.  If  he  omitted  to  use  his 
senses  of  sight  and  hearing,  and  propelled  his  dummy 
engine  thoughtlessly  on  the  track  of  defendant's  railroad, 
or,  if  using  them,  he  saw  or  heard  the  approaching  train 
of  defendant  on  the  track ,  and  instead  of  waiting  for  it 
to  pass,  he  undertook  to  cross  the  track  of  defendant's 
railroad  with  his  dummy  engine  and  train  in  front  of 
defendant's  approaching  train  and  was  injured  thereby, 
he  so  far  contributed  to  the  injury  complained  of  in  this 
complaint  as  to  deprive  the  plaintiff  of  any  right  of  re- 
covery." (23.)  "The  only  negligence  for  which  the 
plaintiff  can  recover,  under  the  evideuce  in  this 
case,  is  the  negligence  of  the  conductor  in  not 
stopping  defendant's  freight  train  before  crossing  the 
dummy  track,  if  the  jury  believe,  from  the  evidence, 
that  said  freight  train  did  not  stop  for  such  cross- 
ing." (27.)  "The  court  charges  the  jury  that  an  en- 
gineer pulling  a  passenger  train  with  passengers  aboard 
his  train ,  who  sees  a  freight  train  approaching  the  cross- 
ing of  his  railroad  and  another  railroad,  and  said  freight 
train,  when  so  seen,  is  near  enough  to  collide  with  the 
passenger  train,  unless  such  freight  train  should  be 
brought  to  a  stop ,  provided  the  passenger  train  should 
proceed  to  cross  in  front  of  the  approaching  freight,  the 
said  passenger  train  should  not  attempt  to  cross  before 
such  approaching  freight  train,  and  if  the  engineer  of 
such  passenger  train  should  so  attempt  to  cross  and 
should  be  injured  and  killed  thereby,  then  I  charge  you 
that  in  such  case,  there  could  be  no  recovery  by  the  ad- 
ministrator of  such  engineer,  unless  the  injury  was  in- 
flicted willfully,  wantonly  or  recklessly. ' '  (29. )  * ' If  the 
jury  believe  from  the  evidence  in  this  case  that  the 
plaintiff's  intestate  could  have  discovered  the  approach 
of  defendant 's  train  by  the  exercise  of  ordinary  care,  such 
as  an  ordinarily  prudent  man  would  have  exercised  under 
like  circumstances,  in  time  to  have  avoided  the  alleged 
injury,  they  must  find  for  the  defendant."  (30.)  "It 
was  the  duty  of  plaintiff's  intestate  to  have  kept  a  vigi- 
lant   lookout  for  an  approaching  train  on  defendant's 
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track,  and  if  the  jury  believe  from  the  evidence  that 
plaintiff's  intestate  could  have  seen  the  approach  of  de- 
fendant's train  by  the  exercise  of  ordinary  care  and  dili- 
gence, such  as  an  ordinarily  prudent  man  would  have 
exercised,  under  like  circumstances,  in  time  to  have 
avoided  the  alleged  injury,  they  must  find  for  the  de- 
fendant. "  (31.)  "If  the  jury  believe  from  the  evidence 
that  the  plaintiff's  intestate  could  have  seen  the  approach 
of  defendant's  train  by  looking,  in  time  to  have  avoided 
the  injury,  and  that  he  failed  to  look,  or  looking,  saw  the 
train  approaching,  and  he  undertook  to  pass  over  in  front 
of  defendant's  train,  they  must  find  for  the  defendant." 
(32.)  "If  the  jury  believe  from  the  evidence  in  this  case, 
that  plaintiff's  intestate  could  have  discovered  the  ap- 
proach of  defendant's  train  by  the  exercise  of  ordinary 
care,  such  as  an  ordinarily  prudent  man  would  have  ex- 
ercised under  like  circumstances,  in  time  to  have  avoided 
the  alleged  injury,  they  must  find  for  the  defendant." 
(33.)  "If  the  jury  believe  from  the  evidence  that  plain- 
tiff's intestate  could  have  seen  the  approach  of  defen- 
dant's train  by  looking,  in  time  to  have  avoided  the  in- 
jury, and  that  he  failed  to  look,  or  looking  saw  the  train 
approaching,  and  he  undertook  to  pass  over  in  front  of 
the  defendant's  train,  they  must  find  for  the  defendant." 
(38.)  "If  the  jury  believe  from  the  evidence  that  plain- 
tiff's intestate  could  have  seen  defendant's  train  ap- 
proaching the  crossing  in  time  to  have  avoided  the  injury 
by  looking,  and  that  he  omitted  to  look,  or  looking  saw 
defendant's  train  approaching  the  crossing  and  near 
thereto,  and  he  undertook  to  cross  his  dummy  engine 
across  in  front  of  such  approaching  train  of  defendant, 
he  was  guilty  of  such  negligence  as  will  preclude  a  re- 
covery in  this  action."  (/>•*.)  "It  was  the  duty  of 
plaintiff's  intestate  to  have  kept  a  vigilant  lookout  for  an 
approaching  train  on  defendant's  track,  and  if  the  jury 
believe  from  the  evidence  that  plaintiff's  intestate  could 
have  seen  the  approach  of  defendant's  train  by  the  exer- 
cise of  ordinary  care  and  diligence,  such  as  an  ordinarily 
prudent  man  would  have  exercised  under  like  circum- 
stances, in  time  to  have  avoided  the  alleged  injury,  they 
must  find  for  the  defendant."  (40.)  "It  was  the  duty 
of  plaintiff's  intestate  to  know  that  the  way  across  de- 
fendant's track  was  clear,  or  to  look  up  and  down  defen- 
dant's track  to  see  if  a  train  was  approaching  thereon, 
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before  he  attempted  to  cross  the  same  with  his  dummy 
engine  and  train,  and  if  the  jury  believe  from  the  evi- 
dence, that  by  looking  up  and  down  defendant's  track, 
he  could  have  seen  the  approach  of  defendant's  train  in 
time  to  have  avoided  the  injury,  then  you  must  find  for 
the  defendant. " 

There  was  judgment  for  the  plaintiff,  assessing  his 
damages  at  $10,000.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court,  to  which 
exceptions  were  reserved. 

Hewitt,  Walker  &  Porter,  for  appellant. — 1.  If  the 
train  of  the  defendant  was  in  dangerous  proximity  to 
the  dumnyr  crossing,  and  there  was  nothing  to  indicate 
that  it  was  going  to  stop  for  said  crossing,  the  plaintiff's 
intestate  ought  not  to  have  acted  on  the  presumption 
that  the  defendant's  train  was  going  to  stop  for  said 
crossing.  The  law  required  of  him  care  and  caution,  to 
guard  and  provide  against  possible  carelessness  of 
others.— L.  &  N.  R.  R.  Co.  v.  Webb,  90  Ala.  185,  8  So. 
Rep.  518;  Bellefontaine  Railway  Co.  v.  Snyder,  24  Ohio 
St.  677  ;  Zimmerman  v.  Railroad  Co.,  71  Mo.  481.  2.  The 
5th  charge  requested  by  the  defendant  should  have  been 
given. — Jvey  v.  Phefer,  11  Ala.  535  ;  Brandon  v.  Snows,  2 
Stewart  255  ;  Williams  v.  Shackelford,  16  Ala.  318  ;  Hen- 
derson  v.  Mabry,  13  Ala.  713;  Nelson  v.  Williams,  18 
Ala.  650. 

Bowman  &  Harsh,  \-ontra. —  (1.)  The  plaintiff's  intes- 
tate had  the  right  to  rely  upon  the  presumption  that  de- 
fendant's train  would  stop  before  crossing  the  dummy 
line,  until  he  was  put  upon  notice,  actual  of  constructive, 
that  it  would  not  do  so. — Strong  v.  R.  R.  Co.,  8  Amer.  & 
Eng.  R.  R.  Cases,  p.  273 ;  Xewson  v.  X.  Y.  C.  R.  R.  Co., 
29  N.  Y.  383;  Massoth  Case,  64  N.  Y.532;  L.&X.H.R. 
Co.  v.  Black,  89  Ala.  313  ;  8  So.  Rep.  246  ;  Hart  v.  Derer- 
oux,  41  Ohio  St.  565 ;  Vennal  v.  Garner,  1  Cr.  &  M.  21 ; 
Lucks  v.  Chicago  R.  R.  Co.,  19  Amer.  &  Eng.  R.  R. 
Cas.  305;  Davis  v.  X.  Y.  C.  R.  R.  Co.,  47  N.  Y. 
400;  Mackey  v.  X.  Y.  C.  R.  R.  Co.,  35  N.  Y.  75; 
Beemsv.  Chicago  R.  R.  Co.,  58  Iowa*  150  ;  Steele  v.  Cen- 
tral R.  R.  of  Iowa,  43  Iowa  109.  (2.)  Charges  5,  6  and 
7  were  properly  refused. — Marx  v.  Bell,  48  Ala.  497. 
(3.)   The  othei  charges  refused  by  the  court  should  not 
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have  been  given. — Birmingham  Min.  R.  R.  Co.  v.  Jacobs, 

92  Ala.  187,  9  So.  Rep.  320  ;  Ensley  R.  Co.  v.  Chewning, 

93  Ala.  24,  9  So.  Rep.  458 ;  Cobb  v.  Malone,  92  Ala.  630, 
9  So.  Rep.  738;  Sedgwick  on  Damages  (8th  Ed.),§§ 
1320, 1321 ;  Katzenberger ,  Receiver  v .  Laws,  Sup.  Ct.  Tenn., 
Spring  Term,  1891 ;  A.  G.  8.  R.  R.  Co.  v.  Hill,  93  Ala. 
514;  9  So.  Rep.  722. 

HARALSON,  J. — In  this  case,  on  a  former  appeal, 
(92  Ala.  187) ,  it  was  held,  under  the  same  state  of  facts, 
that  the  testimony  did  not  tend  to  show  that  the  collision 
was  willfully  caused  by  defendant's  servants,  but  that 
the  trend  of  the  whole  testimony  repelled  such  an  infer- 
ence. It  was  also  held,  that  the  second  count  did  not 
charge  willful  negligence.  The  third  count  charges  no 
more  than  mere  negligence  against  the  defendant.  The 
pleas  were  "not  guilty  "  and  contributory  negligence 
on  the  part  of  the  plaintiff's  intestate. 

The  fact  that  the  defendant's  train  was  not  stopped, 
in  compliance  with  the  statute,  within  one  hundred  feet 
of  the  railroad  crossing,  and  was  run  in  the  manner  and 
at  the  rate  of  speed  charged  in  the  third  count,  is  negli- 
gence for  which  the  railroad  company  is  liable.  The 
proof  tends  to  establish  the  truth  of  this  count ;  and  the 
case  has  been  tried  mainly,  if  not  altogether,  on  the  plea 
of  contributory  negligence. 

The  statute  regulating  the  duties  of  railroads,  when 
tracks  cross  each  other,  is  :  "When  the  tracks  of  two 
railroads  cross  each  other,  engineers  and  conductors 
must  cause  the  trains  of  which  they  are  in  charge  to 
come  to  a  full  stop,  within  a  hundred  feet  of  such  cross- 
ing, and  not  proceed  until  they  know  the  way  to  be 
clear ;  the  train  on  the  older  railroad  having  the  right 
of  way  being  entitled  to  cross  first.' ' — Code,  §  1145. 

The  defendant's  railroad  and  the  Georgia  Pacific 
track  ran  parallel,  and  fifty-six  feet  apart  at  this  cross- 
ing, intersected  by  the  Ensley  Dummy  Railway ;  and 
the  Kansas  City,  Memphis  &  Birmingham  Railroad  ran 
diagonally  across  both  these  tracks,  three  hundred  and 
twenty-five  feet  from  the  crossing  of  the  defendant  and 
Ensley  Railway  tracks,  forming  with  the  Georgia  Pacific 
and  Kansas  City,  Memphis  &  Birmingham  Railway  and 
the  Ensley  Railway,  an  area  in  the  shape  of  a  triangle, 
with  the  defendant's  railroad  running  across  t>he  open 
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end  of  the  triangle,  fifty-six  feet  from  and  parallel,  as 
above  stated,  to  the  first  named  railroad.  This  area,  as 
the  evidence  tended  to  show,  was  open,  with  nothing  to 
obstruct  the  view,  except  a  few  scattering  pine  trees.  It 
is  three  hundred  and  twenty  or  twenty-five  feet,  from 
the  crossing,  south,  to  the  Kansas  Gity,  Memphis  & 
Birmingham  railroad,  where  it  crosses  the  defendant's 
track ;  and,  commencing  a  few  feet  south  of  the  K.  C, 
M.  &  B.  road,  there  runs  a  cut,  from  five  to  seven  and 
one-half  feet  deep.'  The  evidence  shows,  that  at  the 
time  the  Ensley  dummy  approached  the  Georgia  Pacific 
road,  there  was  a  freight  train  on  the  latter  road,  com- 
pletely blocking  it  up,  and  obscuring  the  sight  of  the 
crossing  below  and  the  triangular  area  formed  by  said 
railroads,  described  above.  At  that  time,  the  defend- 
ant's freight  train,  composed  of  fourteen  cars,  including 
the  caboose,  had  stopped  eight  hundred  and  sixty-five 
feet  from  the  Ensley  crossing,  and  beyond  the  K.  C,  M. 
&  B.  road,  with  its  rear  end,  at  which  there  was 
a  caboose  car,  towards  the  crossing  when  the  acci- 
dent happened.  It  used  the  signal  bell,  as  the 
evidence  tends  to  show,  and  backed  towards  the 
crossing,  having  attained  a  speed  of  from  4  to  12 
miles  an  hour,  as  variously  stated  by  different  witnesses, 
at  the  time  it  reached  the  crossing.  Just  at  that  moment, 
the  Ensley  dummy  engine  had  reached  and  was  upon 
the  crossing,  and  its  engine  and  the  caboose  of  the  de- 
fendant's train  collided,  killing. the  engineer  of  the 
Ensley  dummy,  the  plaintiff's  intestate.  The  evidence 
tends  to  show,  that  the  train  of  the  defendant,  from  the 
time  it  commenced  to  back  towards  the  crossing  and 
until  the  collision  occurred,  never  halted.  It  was  argued, 
that  the  train  on  the  Georgia  Pacific  road,  at  the  time 
the  dummy  engine  approached  and  stopped  within  ten 
or  fifteen  feet  of  it,  and  the  deep  cut  above  referred  to, 
in  which  the  defendant's  train  had  stopped,  shut  out  the 
sight  of  the  defendant's  train  from  the  dummy  engine, 
and  vice  versa,  so  that  their  respective  engineers  and 
servants  did  not  see  each  other,  thereby  causing  them  to 
be  unmindful,  each,  of  the  approach  of  the  other.  We 
have  no  evidence  whether  the  engineer  on  the  dummy 
saw  the  defendant's  approaching  train  or  not,  further 
than  that  his  engine  was  afterwards  found  to  be  re- 
versed, and  other  persons  on  the  dummy  cars,  as  wit- 
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nesses,  swear  they  saw  the  defendant's  approaching 
train,  and  the  passengers  got  off  in  consequence.  The 
conductor  on  the  dummy  swears  he  saw  the  approach 
of  the  other  train,  when  it  was  seventy-five  feet  from 
the  crossing. 

I.  The  plaintiff's  intestate  had  a  right  to  rely  upon 
the  performance  by  those  on  the  defendant's  train,  in 
charge  of  it,  of  every  act  imposed  by  law  on  them,  when 
approaching  the  crossing.  The  presumption  was,  that 
they  would  stop  within  a  hundred  feet  of  the  crossing, 
as  the  statute  required  them  to  do.  It  can  not  be  im- 
puted as  negligence  to  him,  that  he  did  not  anticipate 
culpable  negligence  on  the  part  of  the  employes  of  de- 
fendant. One,  in  the  position  of  this  engineer,  called 
upon  to  exercise  care  to  avoid  danger  from  the  acts  of 
others,  might,  in  regulating  his  own  conduct,  have 
regard  to  the  probable  or  apprehended  conduct  of  such 
other  persons,  and  to  the  presumption  that  they  would 
act  with  reasonable  caution  and  not  with  culpable  negli- 
gence. And  it  has  been  held,  that  one  approaching  a 
railroad  crossing  in  a  city  is  not  bound  to  be  on  the  alert 
for  danger,  when  he  has  the  assurance  given,  in  the 
failure  of  the  company  to  give  the  statutory  signals, 
that  the  crossing  is  safe. — Beiseigel  v.  The  N.  Y.  C.  R.  R. 
Co.,  34  N.  Y.  622  ;  Strong  v.  Placerville  R.  R.  Co.,  8  Am. 
&  Eng.  R.  R.  Cases,  274 ;  Bower  v.  Chicago,  M.  &  St.  L. 
R.  R.  Co.,  19  Am.  &  Eng.  R.R.  Cases, 301.  Without  more 
than  that  the  defendant's  servants  failed  to  bring  their 
train  to  a  stop,  within  the  distance  required  by  law,  it 
will  be  presumed  the  injury  was  caused  by  the  negli- 
gence of  defendant. — Sherman  on  Contributory  Negli- 
gence, §  469;  Huckshoed  v.  St.  Louis  &c.  R.  R.  Co.,  90 
Mo.  548 ;  Beiseigel  v.N.  Y.  C.  R.  R,  Co.,  34  N.  Y.  622. 

II.  But,  on  the  other  hand,  all  the  authorities,  so  far 
as  we  have  seen,  agree,  and  it  certainly  accords  with 
sound  principle,  that  it  was  the  duty  of  the  deceased, 
before  he  undertook  to  cross  the  track  of  the  defendant, 
to  look  out  for  approaching  trains,  and  the  manner  and 
speed  with  which  they  might  come.  This  was  his  duty, 
notwithstanding  his  train  had  the  right  of  way  by  law, 
and  it  was  culpable  negligence  in  the  defendant's  em- 
ployes not  to  accord  it  to  him,  and  he  might  presume 
they  would  not  violate  their  legal  obligation .  He  had 
no  right  to  close  his  eyes  to  the  approaching  train,  if  he 
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was  in  a  position  to  see.  In  the  absence  of  all  apparent 
danger,  the  deceased  would  not  be  negligent  in  crossing 
defendant's  track.  He  was  not  authorized,  however,  to 
indulge  a  presumption  that  the  other  company  would 
comply  with  the  law,  in  the  face  of  facts  reasonably 
indicating  that  they  would  not.  That  presumption  au- 
thorized him  to  proceed  with  his  train  up  to  the  danger 
line,  which  no  prudent  person,  in  the  exercise  of  that 
degree  of  caution  for  his  own  and  the  safety  of  others 
entrusted  to  him,  should  cross,  without  being  chargeable 
with  negligence.  That  line  lay  just  where  a  person  occu- 
pying his  position,  observing  the  prudence  he  ought  to 
have  observed,  could  reasonably  see  that  the  defend- 
ant's employes  were  not  going  to  make  the  stop.  The 
presumption,  which  the  law  authorized  him  to  indulge, 
that  they  would  comply  with  the  law  gave  way,  and 
no  longer  existed,  if,  and  when,  it  became  reasonably 
apparent  that  they  did  not  intend  to  stop.  The  highest 
degree  of  care,  was  upon  him  just  there,  without  ref- 
erence to  the  carelessness  of  the  defendant's  agents. 
In  such  an  emergency,  it  is  not  enough  that  the 
chances  are  equally  balanced ;  nice  calculations  should 
not  be  made.  The  decided  weight  of  probability  should 
be  against  the  chances  of  a  collision.  The  contention 
on  the  part  of  appellant,  that  it  was  his  duty  to  stop 
his  train  when  it  did  not  appear  the  other  would  stop, 
or  without  knowing  it  would  do  so,  in  the  absence  of 
the  dangerous  proximity  of  the  other,  sets  aside  the 
presumption  that  the  law  authorized  him  to  indulge, 
that  the  defendant  would  not  be  guilty  of  the  culpable 
negligence  of  violating  the  law.  It  asserts  the  doc- 
trine, that  it  was  his  duty  to  presume  the  other  would 
not  do  its  duty,  while  the  law  is,  he  had  the  right  to 
presume  it  would. — Belief ontaine  Bail  way  Co.  v.  Snyder, 
24  Ohio  St.  676;  Meek  v.  Perm.  Co.,  38  Ohio  St.  682; 
Belton  v.  Baxter,  54  N.  Y.  245  ;  Wendell  v.  N.  Y.  C.  R.  B. 
Co.,  91  N.  Y.  420  ;  Strong  v.  Pfacerville  B.  R.  Co.,  8  Am. 
&  Eng.  R.  R.  Cases,  274 ;  Pierce  on  Railroads,  pp.  343, 
345-6. 

III.  That  there  was  carelessness  somewhere  is  evi- 
denced by  the  fact,  that  two  trains,  running  in  the  day 
time  in  nearly  an  open  country,  on  two  tracks,  at  right 
angles  to  each  other,  should  have  collided.  If  the  de- 
ceased was  negligent,  we  are  not  permitted  to  compare 
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his  with  defendant 's  negligence,  or  to  set-off  the  one 
against  the  other,  or  find  against  the  guiltiest,  but  the 
enquiry  is, — the  defendant's  guilt  being  admitted, — was 
the  deceased  guilty  of  any  negligence  which  contributed 
proximately  to  his  injury? 

We  stated  in  the  S.  &  N.  A.  R.  R.  Co.  v.  Schaufier,  75 
Ala.  141,  that  the  proper  enquiries  were  :  (1) ,  Whether 
the  damage  complained  of  was  occasioned  entirely  by 
the  negligence  or  wrongful  act  of  the  defendant  or  its 
servants  ;  or,  (2) ,  whether  the  plaintiff,  by  his  own  neg- 
ligence, or  want  of  ordinary  care  and  prudence,  so  far 
contributed  to  his  own  misfortune,  that,  but  for  such 
contributory  negligence  on  his  part,  the  misfortune  com- 
plained of,  as  the  basis  of  the  action,  would  not  have 
happened. — 2  Sherman  &  Redfield  on  Negligence,  §  467. 
These  are  matters  for  the  determination  of  the  jury, 
under  the  evidence  in  the  case. 

The  court,  at  the  instance  of  the  defendant,  gave  the 
following  charges  to  the  jury,  which  stated  the  law  as 
favorably  for  defendant  as  could  be  :  (A.)  "Though  the 
law  requires  engineers  and  others  running  trains  to  stop 
their  trains  within  one  hundred  feet  of  railroad  cross- 
ings, yet  an  engineer,  who  sees  another  train  approach- 
ing said  crossing  under  such  circumstances  as  would 
indicate  to  a  reasonable  man  that  such  approaching  train 
was  not  going  to  stop  for  the  crossing,  should  not  attempt 
to  cross  in  front  of  such  moving  or  approaching  train, 
although  he  may  have  complied  with  the  law  in  stopping 
for  the  crossing ;  and  if  he  attempts  to  do  so  and  is  in- 
jured thereby,  he  would  be  guilty  of  such  negligence  as 
would  preclude  a  recovery  by  him  for  such  injury. ' '  (B.) 
"If  the  jury  believe  from  the  evidence  that  plaintiff's 
intestate  could  have  avoided  the  alleged  injury  by  the 
exercise  of  extraordinary  care  and  diligence,  then  plain- 
tiff can  not  recover  in  this  action.' '  (C.)  "I  charge  you, 
gentlemen  of  the  jury,  that  the  law  required  of  the 
plaintiff's  intestate  the  exercise  of  extraordinary  dili- 
gence in  the  management  and  control  of  the  dummy 
engine." 

Applying  the  principles  stated  in  this  opinion  to  the 
charges  requested  by  defendant  and  refused,  we  hold, 
that  all  of  them  which  we  do  not  specifically  notice,  were 
contrary  to  the  principles  we  have  announced  above,  as 
touching  the  presumption  the  law  authorized  the  engineer 
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of  the  dummy  line  to  indulge,  that  the  person^ in  control 
of  the  defendant's  train  would  do  their  duty  ;  and  thu9, 
plainly,  or  in  forms  more  or  less  subtle,  seek  to  put  the 
responsibility  on  him,  if  it  did  not  appear,  or  he  did  not 
know  that  the  other  train  would  stop,  and  they  are  sub- 
ject, for  the  most  part,  to  the  objection  of  being  mislead- 
ing and  confusing. 

Nos.  25,  26,  35  and  37  were  passed  on,  on  the  other 
appeal,  and  are  not  insisted  on  now.  Nos.  24  and  36 
are  general  charges,  on  the  effect  of  the  evidence,  and 
were  properly  refused.  Charges  5,  6  and  7  were  properly 
refused,  since  they  ignore  the  presumption  the  law  au- 
thorized the  dummy  engineer  to  indulge,  that  defend- 
ant's train  would  obey  the  law,  and  they  were,  besides, 
calculated  to  confuse  and  mislead.  The  refusal  to  give 
them  is  justified  on  these  grounds.  Charge  8  was  bad 
in  that  it  makes  defendant's  employes7  alleged  ignorance 
of  law  an  excuse  for  its  violation. 

No.  12  was  properly  refused.  If  it  were  admitted  that 
the  engineer  was  not  guilty  of  negligence,  others  of  the 
employes,  on  whom  rested  duties,  might  have  been. 
Besides,  we  must  presume  he  knew  the  road,  the  dis- 
tance between  the  crossings,  the  length  of  his  train,  the 
speed  it  was  moving,  and  that  it  was  not  going  to  stop, 
so  far*  as  he  was  concerned ;  and  whether  he  was  guilty 
of  negligence  or  not,  under  these  circumstances,  was  a 
question  for  the  jury.  No.  16  was  calculated  to  luislead 
and  confuse  the  jury,  and  the  principle  it  asserts,  if  ever 
true,  has  no  application  to  this  case,  and  cases  of  this 
character.  No.  19  was  an  incorrect  charge,  in  that  it 
ignores  and  altogether  disregards,  as  a  duty  to  be 
observed  by  the  defendant  train,  the  positive  require- 
.  ment  of  the  statute,  for  it  to  come  to  a  stop  within  100 
feet  of  the  crossing  of  two  railroad  tracks. 

No.  23  was  calculated  to  confuse  and  mislead  the  jury, 
and  took  from  them  the  consideration  of  the  negligence, 
if  it  existed,  of  the  other  employes  of  the  company. 
Besides,  it  does  not  follow,  that  because  the  negligence 
of  the  conductor  was  the  only  negligence  which  entitled 
the  plaintiff  to  recover,  that  she  is  not  entitled  to  rocover 
at  all.  Charges  20,  21,  22,  27,  29,  30,  31,  32,  33,  38,  39 
and  40  each  ignored  the  presumption  the  dummy  en- 
gineer was  authorized  to  indulge,  as  to  the  other  train 
complying  with  the  law,  in  giving  his  train,  having  the 
ll 
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older  right  of  way,  the  right  to  cross  first,  and  of  itself 
coming  to  a  full  stop  before  attempting  to  cross,  and  in 
that  they  are  each  confusing  and  calculated  to  mislead, 
being  too  indefinite  as  to  the  proximity  of  the  approach- 
ing train,  its  speed,  and  in  their  hypothesis  of  danger. 

There  were  other  assignments  of  error  on  account  of 
the  admission  of  evidence  against  defendant's  objection, 
but  they  seem  to  be  without  merit,  are  not  insisted  on  in 
argument,  and  are,  therefore,  waived. 

Affirmed. 


Hauerwas  et  al.  v.  Goodloe,  Receiver. 

iui  m 

180  aftJ  Action  on  Promissory  Note. 

1.  Note  executed  on  Sunday. — A  note  executed  on  Sunday  can  not  be 
the  subject  of  a  recovery. 

2.  Action  on  a  note;  burden  of  proving  its  true  date. — In  an  action  on 
a  note  dated  on  Sunday,  the  presumption  is  that  the  note  bears  its 
true  date,  and  the  burden  is  upon  the  plaintiff  to  overcome  such  pre- 
sumption, by  proving  that  it  was  executed  on  a  day  that  was  not  Sun- 
day. 

3.  Evidence;  proof  of  handwriting  in  a  note. — In  an  action  by  a  bank 
on  a  note  dated  on  Sunday,  payable  to  the  bank,  testimony  that  the 
body  of  the  note  sued  on  was  in  the  handwriting  of  the  bank's  cashier, 
who  was  not  in  its  employ  until  after  the  date  of  the  note,  is  admissi- 
ble as  tending  to  prove  that  the  note  did  not  bear  its  true  date. 

4.  Same;  admissibility  of  bank  book. — In  an  action  by  a  bank  on  a 
note  dated  on  Sunday,  a  book  of  the  bank  in  which  the  number,  name 
of  the  maker,  date  of  execution,  amount  and  date  of  maturity  of  all 
notes  discounted  by  the  bank  are  kept,  is  not  admissible  in  evidence 
to  show  that  the  note  sued  on  was  a  renewal  of  another  note,  which 
matured  on  Sunday,  and  that  the  renewal  note  was  executed  on  a  day 
that  was  not  Sunday,  but  was  dated  back  to  the  maturity  of  the  old 
note  according  to  the  custom  of  the  bank. 

5.  Contracts  violative  of  the  constitution  and  laws. — All  contracts  hos- 
tile to  or  violative  of  the  state  constitution  and  laws,  or  offensive  of 
the  public  policy  of  the  United  States,  are  invalid  and  can  not  be 
made  the  basis  of  a  recovery  in  any  suit. 

Appeal  from  the  District  Court  of  Lauderdale. 
Tried  before  the  Hon.  W.  P.  Chit  wood. 
This  was  an  action  brought  by  J.  C.  Goodloe,  as  re- 
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ceiver  of  the  Florence  National  Bank,  against  J.  A. 
Hauerwas,  Louis  Levin  and  Osworth  Breuss ;  and  was 
founded  on  a  promissory  note. 

The  defendants,  by  special  plea,  set  up  the  defense  that 
the  plaintiff  was  a  banker  doing  business  in  the  State  of 
Alabama,  and  that  it  discounted  said  note  at  a  greater 
rate  of  interest  than  8  per  cent,  in  violation  of  the  penal 
statutes  of  Alabama.  To  this  special  plea  the  plaintiff 
demurred  on  the  ground  that  the  plaintiff  was  a  national 
bank  organized  under  the  federal  statutes,  and  governed 
by  the  federal  laws,  and  that  said  penal  statute  was 
not  applicable  to  its  contracts,  and  did  not  invalidate 
them.  The  court  sustained  the  demurrer,  and  defendant 
excepted.  Defendants  also,  as  p,  further  defense,  pleaded 
that  the  note  sued  on  was  made  on  Sunday.  Upon  this 
plea  plaintiff  joined  issue. 

The  plaintiff  introduced  the  note  in  evidence,  which 
was  signed  by  the  defendants,  and  in  connection  there- 
with a  book,  regularly  used  in  the  business  of  the  bank, 
known  as  the  " discount  register,"  and  in  which  register 
the  number,  name  of  maker,  date  of  execution,  amount 
and  date  of  maturity  of  all  the  notes  discounted  by  the 
banfc. were  entered.  This  book  showed  that  the  note  sued 
on  was  a  renewal  of  a  note  which  matured  on  March  15, 
1891,  (Sunday),  and  was  executed  on  March  27,1891. 
S.  D.  Rice  was  introduced  as  a  witness,  and  testified  that 
he  was  in  the  employ  of  the  bank  at  the  time  the  note 
was  renewed  ;  that  the  book  was  correctly  kept ;  and  that 
it  was  the  custom  of  the  bank  in  renewing  notes,  if  the 
renewal  was  not  made  on  the  same  day  the  old  note  ma- 
tured, to  date  the  new  note  back  to  the  date  of  the  ma- 
turity of  the  old  note.  The  defendants  objected  to  the  in- 
troduction in  evidence  of  the  "discount  register,"  on  the 
ground  that  it  failed  to  show  any  connection  between  the 
note  in  suit  and  said  book.  The  court  overruled  this  ob- 
jection, allowed  the  discount  register  to  be  introduced  in 
evidence,  and  the  defendants  duly  excepted.  It  was 
further  proved,  against  the  objection  and  exception  of 
defendants,  that  the  body  of  the  note  was  in  the  hand- 
writing of  one  Tice,  who  was  the  cashier  of  the  plaintiff, 
and  that  on  March  15, 1891,  said  Tice  was  not  in  the  em- 
ploy of  the  bank,  and  did  not  come  to  the  bank  until  the 
19th  of  March,  1891,  and  that  the  note  in  suit  was  not 
made  until  March  27,  1891. 
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The  defendants  introduced  no  testimony,  but  after  the 
introduction  of  all  the  testimony  for  the  plaintiff,  they 
asked  the  following  written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of  them  as 
asked  :  (1.)  "If  the  jury  believe  the  evidence  they  must 
find  for  the  defendants.' '  (2.)  "If  the  jury  believe  that 
the  note  sued  on  was  made  on  Sunday,  then  they  must 
find  for  the  defendants."  (3.)  "If  the  plaintiff  has 
failed  to  prove  to  you  that  the  note  in  suit  was  not  de- 
livered on  the  day  it  bears  date,  then  your  verdict  must 
be  for  the  defendants. "  (4.)  "Unless  you  believe  from 
the  testimony,  that  the  note  in  suit  was  not  made  and  de- 
livered to  plaintiff  on  the  27th  day  of  March,  1891,  then 
your  verdict  must  be  for  the  defendants." 

There  was  judgment  for  the  plaintiff.  The  defendants 
appeal,  and  assign  as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Nathan  Parkins,  for  appellant. 

C.  E.  Jordan,  contra. — Parol  evidence  is  admissible  to 
show,  that  a  note  bearing  a  certain  date  was,  in  fact, 
executed  on  another  date. — Burns  &  Co.  v.  Moore  &  McGce, 
76  Ala.  339.  A  note  takes  effect  as  a  contract,  not  from 
the  day  of  its  date,  but  from  the  date  of  its  delivery. — 
Burns  &  Co.  v.  Moore  &,McGee,  supra;  Flanagan  v.  Meyer  i(* 
Co.,  41  Ala.  132.  A  note  which  falls  due  on  Sunday, 
and  is  renewed  on  a  subsequent  week  day,  but  dated  back 
on  Sunday  of  maturity,  being  delivered  on  a  week  day, 
and  taking  effect  only  from  delivery,  is  valid. — Aldridge 
v.  Branch  Bank  at  Decatur,  17  Ala.  45.  The  books  of  a 
bank  are  competent  evidence  in  its  behalf,  on  proof  of 
the  entries  by  the  clerk  who  made  them,  or  if  he  be  dead, 
or  inaccessible,  then  by  his  handwriting. — Morse  on 
Banks  &  Banking,  (2d.  Ed.)  p.  62  ;  Union  Bank  v.  Knapp* 
15  Amer.  Dec.  181  and  note;  Reynolds  v.  Sumner,  9  Arner. 
St.  Rep.  523  ;  Odell  v.  Culbert,  42  Amer.  Dec.  523. 

STONE,  C.  J.— The  note  sued  on  is  copied  in  the  bill 
of  exceptions.  It  is  dated  March  15,  1891,  which  was  a 
Sunday.  The  presumption  is  that  it  bears  its  true  date  ; 
and  the  burden  of  overcoming  that  presumption  rests  on 
him  who  asserts  the  contrary.  In  other  words,  it  was  on 
the  plaintiff  to  prove  that  it  was  executed  on  a  day  which 
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was  not  Sunday. — Ihdson  v.  Harris,  10  Ala.  5G6  ;  Aldridge 
v.  Br.  Bank,  17  Ala.  45  ;  Bums  v.  Moore,  76  Ala.  339.  If 
executed  on  Sunday  it  could  not  be  the  subject  of  a  re- 
covery. 

As  a  general  rule  witnesses  can  only  testify  to  facts 
within  their  knowledge.  They  can  not  testify  to  their 
belief  that  a  fact  exists.  This  rule  has  exceptions,  but 
there  was  no  question  in  this  case  which  brought  it  with- 
in any  of  the  exceptions .  There  was  no  error  in  receiv- 
ing testimony  that  the  body  of  the  note  sued  on  was  in 
Tice's  handwriting,  and  that  he,  Tice,  did  not  become 
an  employe  of  the  bank  until  after  March  15, 1891.  This 
tended  to  prove  the  note  did  not  bear  its  true  date.  There 
was  no  authority  for  introducing  the  bank  book  in  evi- 
dence . 

All  contracts  hostile  to,  or  violative  of  the  constitution 
or  laws,  or  offensive  to  the  public  policy  of  the  United 
States,  are  invalid,  and  a  recovery  can  not  be  had  upon 
them.— 3  Brick.  Dig.  145,  §61. 

There  were  several  errors  committed  in  the  trial  of 
this  case.  We  need  not  specify  them.  The  principles 
declared  above  will  be  a  sufficient  guide  for  another  trial. 

Reversed  and  remanded. 


Marks  &  Co.  v.  Hastings. 

101    1B5 

131    169; 

Action  to  recover  Damai/es  for  Malicious  Prosecution.  iToTliFl 

ii39  m\ 

1.  Adminxibititu  of  urcondary  evidence  of  /undent*  of  affidavit  and  war- 
rant of  arre*t. — When  there*  is  evidence  that,  after  an  arrest  was  made, 
the  sheriff  enclosed  the  affidavit  and  warrant  in  an  envelope,  which  he 
sealed,  addressed  and  mailed,  secondary  evidence  of  the  contents  of 
such  affidavit  and  warrant  is  admissible,  although  it  was  not  shown  to 
whom  the  envelope  was  addressed,  and  although  the  magistrate  before 
whom  the  affidavit  was  made  and  by  whom  the  warrant  was  issued, 
testified  that  he  had  been  unable  to  find  them  after  makingMiligent 
search  in  his  office,  and  he  had  never  received  them  from  the  sheriff; 
it  being  the  sheriff's  duty  to  deliver  the  papers  to  the  magistrate  is- 
suing them  and  to  whom  they  were  returnable,  it  will  be  presumed, 
in  absence  of  evidence  to  the  contrary,  that  he  perform  »d  his  duty  and 
addressed  the  envelope  to  the  proper  officer. 

2.  Evidence;  admixx\bili<!/  of  tehyram*,  and  of  statement*  hij  the  defen- 
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dant. — In  an  action  for  malicious  prosecution,  telegrams  by  plaintiff's 
employers  to  defendant,  to  induce  him  to  abandon  the  prosecution, 
and  declarations  by  defendant  on  being  shown  the  telegrams,  that  he 
would  not  withdraw  the  criminal  proceedings,  that  he  wanted  the 
warrant  executed,  that  plaintiff  was  a  thief,  and  he  would  not  dismiss 
the  prosecution,  are  admissible  as  tending  to  show  the  zeal  and 
motive  of  the  defendant  in  the  prosecution. 

3.  Irrelevant  evidence;  number  of  persons  present  when  plaintiff  ar- 
rested,— In  an  action  for  malicious  prosecution,  evidence  as  to  the 
number  of  persons  present  when  the  officer  went  to  arrest  the  plaintiff 
is  irrelevant  and  inadmissible,  the  defendant  not  being  responsible 
for  any  abuse  in  the  manner  of  making  the  arrest,  which  was  not  di- 
rected by,  participated  in,  or  subsequently  approved  by  him. 

4.  Malicious  prosecution;  advice  of  magistrate  issuing  warrant  as  a 
defense. — In  an  action  for  malicious  prosecution,  the  fact  that  the  de- 
fendant in  instituting  the  prosecution  acted  under  the  advice  of  the 
magistrate  issuing  the  warrant,  who  was  also  a  practising  attorney, 
does  not  constitute  a  valid  defense.    (Coleman,  J.,  dissenting.) 

5.  Charge  as  to  the  assessment  of  damages;  when  erroneous. — In  an 
action  for  malicious  prosecution,  an  instruction  to  the  jury  that,  if 
the  prosecution  was  instituted  maliciously  and  without  probable  cause, 
the  jury  might  find  for  the  plaintiff,  and  assess  damages  in  such  an 
amount  as  they  determined  the  plaintiff  was  entitled  to,  without 
direction  as  to  the  elements  of  damages  or  the  principles  by  which  the 
jury's  discretion  should  be  governed,  is  erroneous  and  should  not  be 
given. 

6.  General  affirmative  charge. — In  an  action  for  malicious  prosecu- 
tion against  two  defendants,  where  the  evidence  is  conflicting  as  to 
the  liability  against  one  of  them,  the  general  affirmative  charge  for 
the  defendants  is  properly  refused,  although  a  similar  charge,  appli- 
cable to  the  other  defendant,  might  have  been  correct. 

7.  Charge  to  the  jury;  right  of  defendant  to  dismiss  prosecution. — In 
an  action  for  malicious  prosecution,  where  the  evidence  shows  that 
the  defendant  refused  to  withdraw  the  prosecution,  a  charge  to  the 
jury  that  defendant  had  no  authority  to  dismiss  the  prosecution  is  ab- 
stract and  erroneous,  since  the  prosecutor  could  have  dismissed  the 
prosecution  by  permission  of  the  court. 

8.  Liability  of  one  partner  for  the  arrest  of  a  person  by  his  co-partner. — 
One  partner  is  not  liable  for  the  arrest  or  prosecution  of  another  per- 
son by  his  co-partner,  on  a  charge  of  larceny  of  partnership  property, 
unless  he  advises  or  directs  it,  or  participates  therein,  and  he  is  then 
liable  only  in  his  individual  capacity. 

Appeal  from  the  Anniston  City  Court. 

Tried  before  the  Hon.  B.  F.  Cassady. 

This  was  an  action  brought  by  the  appellee,  Effie 
Hastings,  against  H.  C.  Marks  &  Co.,  a  partnership 
composed  of  H.  C.  Marks  and  Sol  Edel ;  and  sought  to 
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recover  from  the  defendants  as  a  firm  and  as  individuals 
damages  for  maliciously,  and  without  probable  cause, 
causing  the  plaintiff  to  be  arrested  under  a  warrant 
charging  her  with  larceny. 

The  principal  facts  of  the  case  and  most  of  the  rulings 
of  the  court  upon  the  evidence  are  sufficiently  stated  in 
the  opinion. 

Upon  the  examination  of  J.  F.  Creen,  who  was  the 
notary  public  and  ex~officio  justice  of  the  peace  who  is- 
sued the  warrant  and  before  whom  the  plaintiff  was  tried 
and  acquitted,  he  testified,  among  other  things,  "that  he 
had  no  recollection  of  advising  a  prosecution  against 
Miss  Hastings,  or  of  advising  Mr.  Edel  that  such  a  pros- 
ecution could  be  maintained  on  the  facts  related  to,  and 
in  his  hearing  by  him,  before  the  affidavit  was  made  for 
her  arrest.  That  he  never  advised  Edel  at  all  as  an  at- 
torney ,  but  the  f  acts  were  related  to  him  as  a  magistrate . ' ' 

F.  H.  Lyde,  a  witness  in  behalf  of  the  plaintiff,  testi- 
fied that  he  was  the  deputy  sheriff  of  Jefferson  county 
who  made  the  arrest  of  the  plaintiff.  The  plaintiff's 
counsel  then  asked  the  witness:  "How  many  persons 
were  present  when  the  arrest  was  made?"  The  defen- 
dants objected  to  this  question,  and  duly  excepted  to  the 
court's  overruling  their  objection.  A  similar  question 
was  asked  A.  Hirsch,  who  testified  that  he  was  present 
when  the  plaintiff  was  arrested,  and  the  defendants 
again  excepted  to  the  court's  overruling  their  objection 
to  the  question.  Upon  the  further  examination  of  said 
Hirsch,  in  whose  employ  the  plaintiff  was  at  the  time  of 
her  arrest,  he  was  shown  a  telegram  of  which  the  follow- 
ing is  a  copy  :  "Mr.  Sol  Edel,  care  H.  C.  Marks  &  Co., 
Anniston,  Ala.  Please  withdraw  by  wire  prosecution  of 
Miss  Hastings.  We  become  responsible  for  four  dollars 
and  costs.  Answer.  Hirsch  Dry  Goods  &  Mill'y  Co." 
He  was  then  asked  whether  or  not  he  sent  the  original 
of  such  telegram  to  Sol  Edel.  Defendants  objected  to 
this  question  on  the  ground  that  the  evidence  sought  to 
be  elicited  was  irrelevant,  and  that  it  was  not  shown  that 
the  telegram  ever  reached  Sol  Edel.  The  court  overruled 
this  objection,  and  defendants  duly  excepted.  Upon  the 
witness  answering  that  it  was  a  copy  of  the  original  tel- 
egram sent  by  him  to  said  Edel,  he  was  asked,  "If  he 
got  any  reply  from  the  telegram?"  The  defendants  ob- 
jected to  this  question  on  the  same^  grounds,  and  duly 
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excepted  to  the  court's  overruling  their  objection.  On 
the  examination  of  one  Ullman  as  a  witness  for  the 
plaintiff,  he  testified  that  he  received  from  Mr.  Hirsch  a 
telegram  of  which  the  following  is  a  copy:  "To  Leon 
Ullman.  Sol  Edel  is  prosecuting  a  young  lady  for  four 
dollars  for  larceny .  Prevail  upon  him  to  abandon  the 
prosecution  and  telegraph  sheriff  here.  Telegraph  me 
result  immediately.  August  Hir8ch.,,  This  witness 
testified  that  he  showed  this  telegram  to  Sol  Edel,  and 
that  "Sol  Edel  told  him,  after  he  had  shown  him  the  tel- 
egram, that  he,  Edel,  had  positive  proof  that  Effie  Has- 
tings was  a  thief  or  a  d — d  thief,  he  could  not  say  posi- 
tively which,  and  that  he  would  not  dismiss  the  prosecu- 
tion. "  The  defendants  moved  the  court  to  exclude  this 
testimony  of  the  witness  Ullman  as  to  Edel's  declarations, 
on  the  grounds  thas  it  was  irrelevant,  and  duly  excepted 
to  the  court's  overruling  their  motion.  Sol  Edel,  one  of 
the  defendants,  testified  in  his  own  behalf  that  after  stat- 
ing the  facts  of  the  case  to  Mr.  J.  F.  Creen,  "I  asked 
Mr.  Creen  if  he  thought  I  had  sufficient  ground  to  have 
Miss  Hastings  arrested  for  larceny  of  the  jacket.  Mr. 
Creen  replied  that  he  thought  I  had  sufficient  grounds, 
and  I  then  made  an  affidavit  for  her  arrest, "  before  Mr. 
Creen.  This  witness  also  testified  that  Ullman  showed 
him  the  telegram,  and  that  he  refused  to  dismiss  the 
prosecution.  It  was  also  in  evidence  that  H.  C.  Marks 
of  the  firm  of  H.  C.  Marks  &  Co.  had  nothing  to  do  with 
the  prosecution,  and  was  at  the  time  in  South  Carolina. 
At  the  request  of  the  plaintiff  the  court  gave  the  fol- 
lowing written  charges  to  the  jury:  (1.)  "If  you  be- 
lieve from  the  evidence  that  Judge  Creen  did  not  advise 
the  prosecution,  then  the  advice  of  Creen  will  not  avail 
the  defendants  to  justify  the  prosecution.''  (2.)  "Malice 
may  be  inferred  from  the  want  of  probable  cause  for 
setting  the  prosecution  on  foot,  and  if  you  find  from  the 
testimony  that  in  this  case  there  was  no  probable  cause 
for  believing  that  the  plaintiff  was  guilty  of  larceny 
when  the  prosecution,  and  that  the  prosecution,  was  in- 
stituted and  conducted  by  defendants,  causelessly  and 
maliciously,  then  the  jury  may  find  tor  the  plaintiff  and 
assess  her  damages  in  such  an  amount  as  you  deter- 
mine she  is  entitled  to."  The  defendant  separately  ex- 
cepted to  the  giving  of  each  of  these  charges,  and  also 
separately  excepted  to  the  court's  refusal  to  give  each  of 
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the  following  charges  requested  by  them  :  (1.)  "If  the 
jury  believed  the  evidence  they  must  find  for  the  defend- 
ants/ '  (2.)  "The  court  charges  the  jury  that  Sol  Edel 
had  no  power  or  authority  to  dismiss  the  prosecution 
against  Miss  Hastings  after  it  had  been  commenced.' ' 
(3.)  "If  the  jury  believe  from  the  evidence  that  Edel 
acted  in  good  faith  in  making  said  affidavit,  after  a  full 
and  fair  statement  of  the  facts  to  Mr.  Creen,  and  that 
Mr.  Creen  advised  such  course,  then  they  must  find  for 
the  defendants.,, 

There  was  judgment  for  the  plaintiff,  and  the  judg- 
ment entry  recites  "  that  the  plaintiff  have  and  recover 
of  the  defendants  the  sum  of  $5,500,  together  with  the 
costs  in  this  behalf  expended,  for  which  let  execution 
issue.' ' 

After  the  rendition  of  the  judgment,  the  defendants 
moved  the  court  to  set  aside  the  judgment  and  grant 
them  a  new  trial  on  the  grounds,  first,  that  there  was  no 
evidence  in  the  cause  tending  to  show  that  H .  C .  Marks 
had  any  connection  with  the  prosecution;  and,  second, 
that  the  verdict  of  the  jury  is  contrary  to  the  weight  of 
the  evidence.  H.  C.  Marks,  one  of  the  defendants,  also 
separately  moved  the  court  to  set  aside  the  judgment  as  to 
him  and  to  grant  him  a  new  trial  as  there  was  no  evi- 
dence tending  to  connect  him  with  the  prosecution. 
The  court  overruled  each  of  these  motions,  and  the  de- 
fendants and  H.  C.  Marks  separately  excepted  to  the 
overruling  of  said  motions  by  the  court. 

The  defendants  appeal,  and  assign  as  error  the 
several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Kelly  &  Smith,  and  J.  J.  Willett,  for  appel- 
lants.— One  partner  is  not  liable  in  an  action  for 
malicious  prosecution  for  the  arrest  of  a  person  by  his 
co-partner,  on  a  charge  of  larceny  from  the  firm,  unless 
he  advised  or  participated  in  the  arrest. — Gilbert  r. 
Emmons,  89  Amer.  Dec.  412 ;  1  Lindley  on  Partnership, 
S  300;  Arbuckle  v.  Taylor,  3  Dowling's  Rep.  100.  The 
court  erred  in  refusing  to  give  each  of  the  written  charges 
requested.  The  advice  of  Creen  was  sufficient  to  justify 
Edel  in  instituting  the  prosecution.  He  was  both  a  law- 
yer and  a  justice. — Schippel  i>.  Xorton,  16  Pac.  Rep.  804  ; 
Moore  v.  It.  Ii.  Co.,  :$3  N.  WVRep.  334.     The  court  erred 
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in  its  written  charge  as  to  the  measure  of  damages.  The 
charge  instructed  the  jury  to  give  plaintiff  such  damages 
as  you  determine  she  is  entitled  to.  They  were  made  by 
that  instruction  a  law  unto  themselves,  freed  from  all 
restraints  to  assess  damages  at  their  own  will  and 
pleasure.  The  charge  was  erroneous. — 2  Greenleaf  on 
Evidence,  §  253  ;  True  v.  Plumley,  36  Maine  482  ;  Rose  v. 
Story,  1  Pa.  St.  190;  Howard  v.  Taylor,  90  Ala.  241,8 
So.  Rep.  36. 

Knox  &  Bowie,  contra. — (1.)  The  proof  of  loss  of  affi- 
davit and  bond  charging  Effie  Hastings  with  larceny  is 
sufficient. — 1  Wharton  on  Evidence,  §§  147,  148;  Potts 
v.  Coleman j  86  Ala.  94,  5  So.  Rep.  780  ;  Baiwum  v.  George, 
65  Ala.  259.  (2.)  All  the  testimony  shedding  any  light 
upon  the  conduct  of  Edel  in  the  prosecution,  his  manner 
and  the  interest  that  he  manifested,  and  the  words  that 
he  used,  are  competent  under  the  decision  of  this  court 
in  the  case  of  Motes  v.  Bates,  74  Ala.  374.  (3.)  H.  C. 
Marks  is  liable  as  well  as  Edel,  for  he  was  a  member  of 
the  firm  of  H.  C.  Marks  &  Co.,  and  the  rule  is  that  a  firm 
is  liable  if  a  criminal  prosecution  is  necessary  in  the  in- 
terest of  the  firm  by  one  of  the  partners,  and  the  other 
partners  knowing  of  the  prosecution  do  not  dissent,  or 
upon  knowing  of  the  prosecution  acquiesce  or  approve, 
though  they  may  not  take  any  part  in  it.  The  relation 
of  partners  in  matters  of  contract  is  that  principally  of 
agent. — Bishop  on  Contracts,  §§  692-696;  1  Bates  on 
Partnership,  §§  461,  428,  466;  1  Lindley  on  Partner- 
ship, B.  2,  C.  1 ;  4  Amer.  &  Eng.  Encyc.  of  Law,  39. 
(4.)  The  relation  of  partners  is  different  from  that  of 
stockholders  in  a  corporation,  where  the  liability  is  lim- 
ited to  an  interest  in  the  company.  When  a  suit  is 
brought  against  the  partnership  in  the  firm  name,  an 
execution  issued  on  a  judgment  can  only  reach  partner- 
ship assets.  It  is  different  where  the  suit  is  against  the 
firm,  and  service  of  process  is  made  against  each  indi- 
vidual member.  In  such  cases,  the  judgment  is  against 
the  firm,  but  execution  issued  on  that  judgment  may  be 
levied ,  not  only  on  the  partnership  property  and  assets , 
but  the  individual  assets  as  well.  These  distinctions  are 
clearly  pointed  out  in  the  case  of  Cox  v.  Harris,  48 
Ala.  538. 
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HARALSON,  J. — This  is  a  suit  by  appellee  against 
appellants,  as  individuals  and  as.  partners,  under  the 
firm  name  of  H.  C.  Marks  &  Co., to  recover  damages  for 
maliciously,  and  without  probable  cause,  causing  her  to 
be  arrested  on  a  charge  of  larceny.  It  is  shown,  that  the 
article  alleged  to  have  been  stolen  belonged  to  the  part- 
nership, and  that  the  complaint  was  made,  and  the  issue 
of  the  warrant  procured,  by  Sol.  Edel,  one  of  the  part- 
ners;  also  that  the  prosecution  has  terminated,  and 
plaintiff  discharged.  Exclusive  of  the  participation  of  H. 
C.  Marks,  the  other  partner,  in  the  prosecution,  the  only 
controverted  issues  involved  the  existence  of  malice  and 
of  probable  cause. 

The  first  exception  is  to  the  admission  of  secondary 
evidence  of  the  contents  of  the  affidavit  and  warrant, 
the  ground  of  objection  being,  that  the  loss  was  not 
sufficiently  shown.  The  preliminary  proof  is,  that  the 
affidavit  and  warrant  were  sent  to  the  sheriff  of  Jeffer- 
son county.  The  deputy  who  made  the  arrest,  turned 
over  to  the  sheriff  the  affidavit,  warrant  and  bail  bond 
made  by  plaintiff,  asking  him  to  return  them  to  the 
magistrate  before  whom  the  case  was  to  be  tried,  and 
that  the  sheriff  enclosed  the  affidavit ,  warrant  and  bond  in 
an  envelope,  which  he  sealed  and  addressed,  and  which 
was  mailed;  but  to  whom  addressed  was  not  shown. 
The  magistrate/before  whom  the  affidavit  was  made  and 
who  issued  the  warrant,  made  diligent  search  in  his 
office,  and  was  unable  to  find  the  papers ;  he  further 
testified,  that  he  never  received  them  from  the  sheriff. 
The  only  defect  in  the  proof,  is  the  failure  to  show  to 
whom  the  sheriff  addressed  the  envelope.  It  being  his 
duty,  under  the  statute,  to  deliver  the  warrant  to  the 
magistrate  issuing  it,  and  before  whom  it  was  return- 
able, the  presumption  should  be  indulged,  in  the  absence 
of  proof  to  the  contrary,  that,  in  discharging  his  duty, 
he  addressed  the  envelope  to  the  proper  officer .  There 
being  no  ground  to  "suspect,  that  the  papers  were  with- 
held for  an  improper  purpose,  we  think  the  preliminary 
proof  is  prima  facie  sufficient  to  allow  secondary  evidence 
of  the  contents  of  the  affidavit  and  warrant. 

Exceptions  were  also  taken  to  the  admissibility  of  two 
telegrams,  one  sent  by  Hirsch  to  Edel,  and  the  other  by 
Hirsch  to  Ullman ;  also  the  declarations  of  Edel  to  the 
effect,  that  he  would  not  withdraw  the  criminal  proceed- 
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ing ;  he  wanted  the  warrant  executed  ;  that  plaintiff  was 
a  thief,  and  he  would  not  dismiss  the  prosecution. 
Plaintiff  was,  at  the  time  the  telegrams  were  sent,  in  the 
employment  of  Hirsch,  and  their  object  was  to  induce 
Edel  to  abandon  the  prosecution.  No  objection  was 
made  to  the  introduction  of  copies  of  the  telegrams. 
The  only  specified  objection  is,  that  the  one  sent  to  Edel 
was  not  shown  to  have  been  received  by  him.  This 
objection  is  not  founded  in  fact ;  for  the  magistrate  testi- 
fies that  Edel  showed  him  the  telegram,  at  which  time 
he  made  the  first  two  declarations  referred  to.  The  other 
was  made,  on  being  shown  the  telegram  received  by 
Ullman.  The  declarations  tended  to  show  the  determ- 
ination of  Edel  to  continue  the  prosecution,  and  with 
the  telegrams  were  relevant  and  admissible  on  the  ques- 
tion of  malice.  Any  acts  or  declarations  of  the  defend- 
ant tending  to  show  zeal,  or  persistency  in  the  prosecu- 
tion, or  a  purpose  to  vex  or  oppress  the  plaintiff  are 
competent  evidence.  The  motive  which  influenced  the 
prosecution  may  be  inferred  from  subsequent  conduct. 

The  exception  to  the  testimony  as  to  the  number  of 
persons  present  when  the  officer  went  to  arrest  plaintiff 
is  well  taken.  Defendants  are  not  responsible  for  any 
wrong  or  abuse  in  the  manner  of  making  arrest,  which 
was  not  directed  by  them ,  or  in  which  they  did  not  par- 
ticipate, or  subsequently  approve.  Such  evidence  is  not 
relevant  to  the  issues,  having  no  bearing  on  the  question 
of  malice  or  probable  cause,  and  only  tends  to  increase 
the  amount  of  the  recovery,  by  exciting  the  sympathy 
of  the  jury;  and  this,  by  proof  of  facts  which  form  no 
basis  of  recoverable  damages. 

There  being  evidence  tending  to  show  that.  Creen,  the 
magistrate  who  issued  the  warrant,  but  who.  is,  also,  a 
practising  attorney,  advised  Edel,  upon  a  statement  of 
the  facts,  there  were  sufficient  grounds  for  a  prosecution, 
defendants  asked  the  court  to  charge:  "If  the  jury  be- 
lieve from  the  evidence,  that  Edel  acted  in  good  faith  in 
making  said  affidavit,  after  a  full  and  fair  statement  of 
the  facts  to  Mr.  Creen,  and  that  Mr.  Creen  advised  such 
course,  then  they  must  find  for  defendants."  It  may  be 
regarded  as  elementary,  that  to  maintain  an  action  for 
malicious  prosecution,  it  must  be  affirmatively  shown, 
that  the  criminal  proceeding  was  instituted  or  continued, 
not  only  through  malicious  motives,  but  also,  without 
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probable  cause.  These  essentials  must  co-exist.  The 
existence  of  probable  cause  does  not  depend  upon  the 
actual  guilt  of  the  accused.  It  may  exist,  though  no 
offense  in  fact  has  been  committed.  The  rule,  that  the 
advice  of  counsel,  sought  and  acted  on  in  good  faith, 
will  exempt  from  liability,  is  founded  on  the  doctrine, 
that  the  question  of  probable  cause  rests  on  an  honest 
and  reasonable  belief,  on  the  part  of  the  prosecutor,  of 
the  guilt  of  the  accused  based  on  such  facts  and  circum- 
stances as  would  lead  a  man  of  ordinary  caution  and 
prudence,  acting  conscientiously,  reasonably  and  without 
prejudice,  to  believe,  that  the  person  accused  is  guilty, 
and  such  advice,  if  acted  on  in  good  faith,  repels  all 
imputation  of  malice  which  is  inferred  from  mere  want 
of  probable  cause.  It  is  definitely  and  comprehensively 
stated  in  Jordan  v.  Ala.  Gr.  So.  II.  II.  Co.,  81  Ala.  227,  8 
So.  Rep.  191,  by  Stone,  C.  J,  in  the  following  lan- 
guage: "Where  a  prosecutor  has  fully  and  fairly  sub- 
mitted to  learned  counsel  all  the  facts  which  he  knows, 
or  by  proper  diligence  could  know,  to  be  capable  of 
proof,  and  is  advised  that  they  are  sufficient  to  sustain 
the  prosecution,  and,  acting  in  good  faith  upon  such 
opinion,  he  does  institute  criminal  proceeding,  he  can 
not  be  held  liable  in  an  action  for  malicious  prosecution, 
although  the  legal  opinion  given  be  erroneous.  Such 
advice,  honestly  sought  and  acted  on,  supplies  the  indis- 
pensable element  of  probable  cause."  This  rule  orig- 
inated in  the  policy  of  the  law  to  encourage  prosecutions 
when  there  is  probable  cause,  actual  or  constructive,  and 
is  founded  on  the  theory  that  persons,  who  have  made 
the  law  their  study  and  followed  it  as  a  profession,  are 
well  recognized  advisers  on  questions  of  law,  and  that  the 
citizen  is  justified  in  relying  and  acting  on  their  advice. 
The  protecting  power  of  the  rule  is  limited  to  the 
advice  of  licensed  attorneys  in  good  standing,  and  of 
reputed  learning  and  competency  ;  it  should  not  be  ex- 
tended beyond  these  limitations. 

The  charge  under  consideration,  when  referred  to  the 
evidence,  raises  the  question,  whether  the  advice  of  a 
justice  of  the  peace,  when  he  is  also  a  practising  attor- 
ney, after  a  full  and  fair  statement  of  the  facts  to  him, 
advises  that  the  prosecution  can  be  maintained,  should 
be  allowed  the  same  place  in  the  defense  to  an  action  of 
this  character,  as  is  given  to  the  advice  of  learned  coun- 
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sel.  The  general  rule  is,  that  the  advice  of  a  magistrate 
can  not  justify  a  prosecution. — 14  Amer.  &  Eng.  Encyc. 
of  Law,  57.  Does  the  fact,  that  the  magistrate  is  also 
a  practising  attorney,  have  a  different  effect?  We  think 
not.  The  policy  of  the  law  forbids  a  justice  of  the  peace 
to  act  as  an  attorney,  or  to  advise  in  regard  to  a  prose- 
cution intended  to  be  instituted  before  him.  The  evi- 
dence tends  to  show,  that  the  facts  were  not  stated  to 
Creen  nor  his  advice  asked  as  an  attorney,  but  only  as  a 
justice  of  the  peace.  A  magistrate,  acting  as  such,  is 
not  a  professional  adviser.  Upon  complaint  being  made 
that  a  public  offense  has  been  committed,  it  becomes  the 
duty  of  a  justice  of  the  peace,  under  the  statutes,  to  ex- 
amine the  complaint  and  such  witnesses  as  he  may  pro- 
pose, then  determine  whether  there  is  reasonable  ground 
to  believe  that  the  accused  is  guilty  thereof,  and  if  he 
so  finds  to  issue  a  warrant  of  arrest. — Code,  §§  4256- 
4258.  It  would  be  highly  improper  for  him  to  prejudge 
the  case.  Creen,  not  being  charged  in  his  official  capacity 
with  the  duty  of  advising  defendants  to  commence  a 
criminal  proceeding  before  him,  his  advice  can  not  jus- 
tify their  conduct .  However  learned  in  the  law ,  it  would  be 
an  impolitic  and  an  unwarranted  extension  of  the  rule  to 
allow  the  advice  or  opinion  of  a  justice  of  the  peace,  in 
regard  to  the  sufficiency  of  the  grounds  for  the  institu- 
tion of  a  prosecution  before  him .  It  is  proper  to  remark 
that  Creen  testifies  that  he  has  no  recollection  of  giving 
such  advice.  There  is  no  error  in  refusing  the  charge. — 
Brobst  v.  Ruff,  100  Penn.  St.  91 ;  45  Amer.  Rep.  358. 

At  the  request  of  plaintiff,  the  court  instructed 
the  jury,  upon  the  hypothesis  that  there  was  no  probable 
cause  for  believing  the  plaintiff  was  guilty  of  larceny, 
and  that  the  prosecution  was  instituted  and  conducted 
maliciously,  they  might  find  for  the  plaintiff  and 
assess  her  damages  in  such  an  amount  as  they  determine 
she  is  entitled  to.  The  charge  in  respect  to  the  assess- 
ment of  damages  left  the  jury  to  assess  damages  accord- 
ing to  their  judgment,  caprice  or  sympathy,  without 
direction  or  instruction  as  to  the  elements  of  damages, 
or  the  principles  by  which  their  discretion  should  be 
governed,  or  the  grounds  on  which  they  were  author- 
ized to  award  damages,  "to  be  a  law  unto  themselves, 
freed  from  all  legal  restraints,  to  assess  damages  at  their 
own  will  and  pleasure/'  unrestrained  even  by  the  lim- 
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itations  of  the  complaint. — True  v.  Plumley,  36  Me.  466. 
Under  the  broad  and  unlimited  terms  of  the  charge,  the 
jury  could  assess  remote  or  speculative  or  exemplary 
damages,  though  no  actual  damage,  the  natural  and 
proximate  result  of  the  wrong,  was  shown. — Howard  v. 
Taylor,  90  Ala.  241,  8  So.  Rep.  36  ;  Hamilton  v.  Smith,  39 
Mich.  222. 

There  being  a  conflict  in  the  evidence  so  far  as  con- 
cerns Edel,  the  court  did  not  err  in  refusing  to  give  the 
affirmative  charge  for  defendants,  though  a  similar 
charge,  applicable  to  Marks  alone,  might  have  been  cor- 
rect. Neither  was  there  error  in  refusing  to  charge  that 
Edel  had  no  authority  to  dismiss  the  prosecution  after 
it  had  been  commenced.  The  charge  was  misleading ; 
the  prosecutor  could  have  dismissed  the  prosecution  by 
permission  of  the  court.  Had  the  evidence  shown,  that 
application  was  made,  and  the  court  refused  to  allow  its 
dismissal,  the  charge  would  have  been  correct ;  but  the 
evidence  showing,  on  the  contrary,  that  Edel  refused  to 
withdraw  the  prosecution,  it  was  abstract. 

The  remaining  questions  arise  on  the  refusal  of  the 
court  to  grant  a  new  trial.  Two  motions  were  made  for 
this  purpose,  one  by  the  defendants  jointly  and  the  other 
by  Marks  separately.  As  the  judgment  must  be  re- 
versed on  other  grounds  and  another  trial  had,  we  shall, 
in  consideration  that  injustice  might  thereby  be  done  to 
one  or  the  other  parties,  refrain  from  discussing  the  evi- 
dence so  far  as  regards  Edel ;  and  would  pursue  the  same 
course  in  respect  to  the  separate  motion  by  Marks,  were 
it  not,  that  the  complaint  proceeds  on  the  theory  that 
the  defendants  are  jointly  and  severally  liable  a*  part- 
ners. Though  a  partnership  is  responsible  for  the  wrong- 
ful act  of  one  of  its  members,  committed  in  the  course, 
and  for  the  purpose  of  transacting  the  partnership  busi- 
ness, the  willful  tort  of  one  partner,  when  not  so  com- 
mitted, is  not  imputable  to  the  firm.  A  prosecution  for 
larceny  for  goods  stolen  from  the  firm ,  is  not  within  the 
scope  of  a  mercantile  partnership.  From  this  principle 
results  the  settled  rule,  that  one  partner  can  not  be  made 
liable  for  the  arrest  or  prosecution  of  a  person  by  a  co- 
partner, on  a  charge  of  larceny  of  partnership  property, 
unless  he  advises,  directs  or  participates  therein,  and 
thep  only  in  his  individual  capacity.  Mere  knowledge 
of  the  prosecution  and  mere  passiveness  are  not  suffi- 
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cient  to  render  him  liable. — Gilbert  v.  Emmons,  42  111. 
143;  89  Am.  Dec.  412 ;  1  Lindley  on  Part.,  149.  The 
evidence  shows  that  Marks  was  in  South  Carolina  when 
the  prosecution  was  commenced ;  and  he  testifies  that 
he  had  nothing  to  do  with  it,  and  knew  nothing  of  it 
until  he  was  summoned  as  a  witness  on  the  preliminary 
trial.  The  only  testimony  other  than  the  fact  of  his 
being  a  partner  by  which  it  is  attempted  to  connect  him 
with  the  prosecution  is,  that  he  was  seen  conversing 
with  Edel  during  the  progress  of  the  trial.  The  pre- 
ponderance of  the  evidence  is  so  decided  as  to  clearly 
convince  us  that  the  verdict  is  wrong  and  unjust  as  to 
Marks. 

This  opinion  was  prepared  by  the  late  associate  Justice 
Clopton,  and  adopted  by  the  court. 

Reversed  and  remanded. 

COLEMAN ,  J . — I  incline  to  the  view  that  the  opinion 
in  this  case  should  be  explained  or  qualified.  To  sus- 
tain the  action,  it  must  be  shown  that  the  prosecutor 
was  actuated  by  malice  and  acted  without  probable  cause. 
When  a  person  goes  before  a  magistrate,  and  makes  affi- 
davit that  an  offense  has  been  committed,  and  that  he 
has  reasonable  grounds  for  believing  that  A.  B.  is 
guilty — without  more — and  the  magistrate  issues  a  war- 
rant upon  such  affidavit,  the  fact  that  the  magistrate  is- 
sued a  warrant  can  not  be  given  in  evidence  by  the  defen- 
dant, either  upon  the  question  of  malice  or  probable 
cause. 

Section  4256  of  the  Criminal  Code  makes  it  the  duty 
of  the  magistrate  before  whom  complaint  is  made,  "to 
examine  the  complainant,  and  such  witnesses  as  he  may 
propose,  on  oath,  take  their  depositions  in  writing,  and 
cause  them  to  be  subscribed  by  the  person  making  them." 

Section  4257:  "The  depositions  must  set  forth  the 
facts  stated  by  the  complainant  and  his  witnesses,  ten- 
ding to  establish  the  commission  of  the  offense,  and  the 
guilt  of  the  defendant." 

Section  4258  :  "If  the  magistrate  is  reasonably  satis- 
fied from  such  depositions  that  the  offense  complained  of 
has  been  committed,  and  there  is  reasonable  ground  to 
believe  that  the  defendant  is  guilty  thereof,  he  must 
issue  a  warrant  of  arrest/ ' 

My  understanding  of  the  law  is,  that  if  the  party  com- 
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plaining  pursues  the  above  provisions  of  the  statute,  and 
makes  a  full  and  fair  statement  of  the  facts,  and  as  he 
has  reasonable  grounds  to  believe  they  exist,  after  a  fair 
investigation,  and  the  magistrate,  in  the  discharge  of  his 
judicial  duty,  being  reasonably  satisfied  from  the  state- 
ment that  the  offense  has  been  committed,  issues  a  war- 
rant of  arrest,  under  which  the  accused  is  prosecuted, 
the  party  complaining  before  the  magistrate,  if  after- 
wards sued  for  a  malicious  prosecution,  is  entitled,  on 
the  question  of  malice,  to  the  benefit  of  the  proceedings 
and  complaint  before  the  magistrate,  as  evidence  tending 
to  rebut  malice. 

It  is  well  settled,  "That  a  prosecutor,  who  fully  and 
fairly  submits  to  counsel,  learned  in  the  law,  all  the  facts 
which  he  knows,  and  by  proper  diligence  could  know,  to 
be  capable  of  proof,  and  is  advised  that  they  are  sufficent 
to  sustain  the  prosecution,  and,  acting  in  good  faith  up- 
on such  opinion,  he  does  institute  criminal  proceedings, 
he  can  not  be  held  liable  in  an  action  for  malicious  pros- 
ecution, although  the  legal  opinion  given  be  erroneous. 
Such  advice,  honestly  sought  and  honestly  acted  on,  sup- 
plies the  indispensable  element  of  probable  cause.  And 
such  advice  conscientiously  sought  and  obtained  tends 
to  rebut  malice.' V-^Jotxian  v.  Ala.  Or.  So.  R.  R.  Co.,  81 
AIa,  227, 8  So.  Rep.  191 ;  McLeod  v.  McLeod,  73  Ala.  42 ; 
Leaird  v .  Davis,  17  Ala.  27.  Such  advice  thus  acted  upon , 
as  a  matter  of  law,  furnishes  a  complete  defense  to  the 
whole  action. 

The  weight  of  authority,  in  my  opinion,  holds  that 
such  advice  given  by  a  justice  of  the  peace,  though  acted 
upon,  will  not  afford  the  prosecutor  a  complete  defense. 
Without  proof  of  malice  a  suit  for  malicious  prosecution 
can  not  be  maintained.  Whatever  legally  rebuts  proof 
of  malice  should  be  admitted  in  evidenoe.  In  the  case 
at  bar,  the  defendant  testified  that  he  "called  to  see  J. 
F.  Creen,  and  related  to  him  what  I  had  heard,  as 
above  stated.  *  *  *  I  then  told  him  to  talk  with  Regina, 
and  she  told  him  in  my  presence,"  &c.  "After  this 
conference,  I  asked  Mr.  Creen,  if  he  thought  I  had  suffi- 
cient ground  to  have  Miss  Hastings  arrested  for  the  lar- 
ceny? Mr.  Creen  replied  he  thought  I  did  have  sufficient 
grounds  and  I  then  made  the  affidavit  for  her  arrest." 
Mr.  Creen,  as  the  evidence  shows,  was  a  practising  at- 
torney of   ten  years.     He  was  also  a  magistrate,  and 
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the  affidavit  for  the  arrest  was  made  before  him .  It  is 
evident  that  if  the  prosecutor  had  left  Mr.  Creen,  and 
gone  before  some  other  magistrate ,  and  made  the  affidavit, 
these  circumstances,  if  the  facts  were  fully  and  fairly 
stated  and  his  advice  acted  upon  in  good  faith,  would 
have  furnished  a  complete  defense.  The  evidence  was 
certainly  competent,  in  my  opinion,  upon  the  question 
of  malice.  The  reason  given  why  the  advice  of  a  justice 
of  the  peace  will  not  justify  the  institution  of  a  prosecu- 
tion is  that  they  are  persons  not  learned  in  the  law,  and, 
therefore,  the  party  is  not  justified  in  relying  upon  such 
advice  ;  but  when  the  proof  shows  that  the  magistrate  is 
a  person  learned  in  the  law,  the  reason  fails,  and  the  rule 
ought  not  to  apply.  It  may  have  been  improper  for  the 
justice  of  the  peace  to  have  issued  the  warrant  in  a  case 
in  which,  as  an  attorney,  he  had  given  the  advice.  The 
fact  that  the  warrant,  "after  the  conference  with  him/' 
was  sued  out  before  him,  "may  have  been  a  question 
for  the  jury  in  determining  whether  the  advice"  was 
honestly  sought  and  honestly  acted  on — whether  the 
prosecution  was  bona  fide.  It  was  certainly  competent 
to  show  these  facts,  and  if  bona  fide  acted  upon,  their 
tendency  was  to  repel  malice.  The  following  cases  are 
authority  upon  this  question,  though  I  do  not  go  to  the 
extent  of  the  proposition  declared  in  some  of  the  cases. 
Ball  v.  Rawles,  93  Cal.222  ;  27  Am.  St.  174 ; Russv.  Hixon, 
46  Kansas ,  560.  This  case  is  reported  in  26  Am .  St .  Rep . 
123,  and  a  full  discussion  of  the  question  may  be  found 
in  the  notes,  with  many  citations.  See  also  Newell  on 
Malicious  Prosecutions,  p.  323,  §§9,  10,  and  citations. 
Neurman  v.  Davis,  58  Iowa,  447.  This  very  question 
was  decided  in  a  recent  Massachusetts  case,  which  up- 
holds the  position  here  taken.  Monaghan  v.  Cox,  155 
Mass.  487,  s.  c.  31  Am.  St.  Rep.  555. 
I  concur  that  the  case  should  be  reversed. 


Mulloy  v.  Cook. 

Bill  in  Equity  to  enjoin  Action  of  Ejectment,  and  to  enforce 
Trust  in  Land. 

1.    Purchaser*  of  public  land  under  act  of  June  15,  1880. — Under  the 
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provisions  of  the  act  of  Congress  of  June  15,  1880  (1  Sup.  Rev.  Stat., 
p.  558),  only  the  person  who  has  made  entry  of  homestead  and  failed 
to  perfect  the  same,  or  the  transferee  of  such  entry-man  by  writing, 
executed  in  good  faith,  can  purchase  the  land  attempted  to  be  en- 
tered. 

2.  Contract  violative  of  the  public  policy  of  the  United  States. — A  ver- 
bal contract  by  one  who  makes  a  homestead  entry  of  Government 
land  and  fails  to  perfect  the  same,  to  purchase  such  lands  under  the 
act  of  Congress  of  June  15,  1880,  (1  Sup.  Rev.  Stat.  p.  558),  and  upon 
receipt  of  patent  convey  the  lands  to  the  one  who  furnishes  the  money 
with  which  to  make  the  purchase,  is  violative  of  .  the  policy  of  the 
General  Government,  and  can  not  be  made  the  basis  of  equitable  re- 
lief to  enforce  a  trust  in  such  lands  in  favor  of  the  one  whose  money 
was  used  in  paying  therefor. 

Appeal  from  the  Chancery  Court  of  Cleburne. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  by  the  appellant,  Hiram 
Mulloy,  against  the  appellee,  Duncan  Cook,  to  enjoin 
the  prosecution  by  the  respondent  of  an  action  of  eject- 
ment against  the  complainant,  and  to  have  the  legal  title 
to  lands  involved  in  such  such  suit  divested  out  of  said 
Cook  and  ii^vested  in  the  complainant.  The  bill  averred 
that  on  January  23,  1874,  Duncan  Cook,  a  resident  of 
Cleburne  county,  Alabama,  entered  from  the  United 
States  Government  the  East  £  of  the  Northwest  ±  of  sec- 
tion 25,  township  17,  range  11,  East,  in  Cleburne  county, 
Alabama,  as  a  homestead,  and  upon  payment  of  the  fees, 
obtained  the  receiver's  receipt  therefor  ;  that  said  Cook 
afterwards  abandoned  the  homestead  entry,  and  that  on 
September  20,  1880,  the  complainant  furnished  to  the 
said  Cook  the  money  with  which  to  purchase  the  lands 
which  were  abandoned  by  him  from  the  Government 
under  the  provisions  of  the  act  of  Congress  of  June  15, 
1880 ;  that  it  was  the  understanding  and  agreement  be- 
tween Cook  and  the  complainant,  at  the  time  he  ad- 
vanced the  money  with  which  to  purchase  the  land,  that 
Cook  would  purchase  the  land  in  his  own  name  for  the 
benefit  of  the  complainant,  and  convey  to  him  the  title 
thereto,  as  soon  as  he  received  the  patent  from  the  Gov- 
ernment ;  that  the  money  so  advanced  to  Cook  was  used 
by  him  in  the  purchase  of  said  lands,  for  which  he  re- 
ceived a  certificate  and  receipt  for  purchase  from  the 
United  States  Government,  delivered  the  certificate  and 
receipt  to  the  complainant,  and  that  thereupon  the  corn- 
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plainant  entered  into  posession  of  said  land,  and  after- 
wards secured  the  patent  to  be  issued  therefor  to  the  said 
Cook  ;  that  while  in  the  peaceful  and  quiet  possession  of 
the  lands,  the  said  Cook,  on  December  28,  1889,  insti- 
tuted an  action  of  ejectment  against  the  complainant  to 
recover  the  possession  of  said  lands. 

The  prayer  of  the  bill  was  for  an  injunction  restraining 
the  further  prosecution  of  the  action  of  ejectment,  and  to 
enforce  a  trust  in  said  lands  in  favor  of  the  complain- 
ant .  The  respondent  demurred  to  the  bill  on  the  following 
grounds  :  1st.  That  the  bill  shows  on  its  face  that  the 
contract  it  seeks  to  enforce  is  contrary  to  public  policy, 
and  is  void.  2d.  The  bill  shows  on  its  face  that  the 
trust  it  seeks  to  establish  is  based  upon  a  contract  that  is 
against  public  policy  and  void. 

Upon  the  submission  of  the  cause  upon  these  demur- 
rers, the  chancellor  sustained  them.  The  complainant 
appeals,  and  assigns  as  error  this  decree  of  the  chan- 
cellor. 

J.  H.  Savage,  for  appellant. — Where  one  purchases 
land  and  pays  for  it,  and  takes  the  title  in  the  name  of 
another,  the  party  receiving  the  title  holds  it  in  equity 
in  trust  for  him  who  furnished  the  purchase  money. 
This  trust  in  lands  applies  to  lands  purchased  from  the 
United  States  as  well  as  from  individuals. — Irvine  v.  Mar- 
shall,  20  How.  (U.  S.)  558 ;  Silver  v.  Ladd,  7  Wall.  (U. 
S.)  219  ;  Foster  v.  Trustees,  3  Ala.  302  ;  Caple  v.  McCollum, 
27  Ala.  461 ;  Robison  v.  Robison,  44  Ala.  227  ;  Glenn  v. 
Glenn ,  47  Ala.  204  ;  Nettles  *k  Nettles ,  67  Ala.  599.  Under 
the  authority  of  the  act  of  June  15,  1880,  the  complain- 
ant was  entitled  to  purchase  the  lands,  and  having  fur- 
nished the  money  therefor,  is  now  entitled  to  the  relief 
he  seeks. — Thrift  v.  Delaney,  10  Pac.  Rep.  475,  (Cal.)  ; 
Fideler  v.  Norton,  30  N.  W.  Rep.  128 ;  Gould  and  Tuck- 
er's Notes  on  the  Revised  Statutes,  §§  2301,  2319. 

Kelly  &  Smith,  contra. — The  complainant  in  the  pres- 
ent case  is  not  the  homesteader,  nor  has  there  been  any 
attempt  in  writing  to  transfer  the  rights  of  the  home- 
steader to  him.  He  is,  therefore,  not  entitled  to  the  re- 
lief he  seeks,  under  the  provisions  of  the  act  of  June  15, 
1880. — Johnson  v.  Collins,  12  Ala.  322  ;  Smith  v.  Johnson, 
37  Ala.  633 ;  Nichols  v.  Council,  14  Amer.  St,  Rep.  20. 
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McCLELLAN,  J. — We  do  not  think  the  present  bill  is 
open  to  the  objection  urged  against  it  by  the  demurrers. 
It  can  not  be  said  that  the  contract  sought  to  be  specifi- 
cally enforced  is  violative  of  the  public  policy  of  the 
United  States.  We  know  of  no  statute,  nor  of  any  gen- 
eral policy  deducible  from  the  statutes  of  the  Federal 
Government,  which  would  authorize  or  admit  of  a  dis- 
tinction being  made  in  favor  of,  or  against,  the  right  of 
any  citizen  to  purchase  public  land.  Had  nothing  been 
done  by  the  respondent  looking  to  the  entry  of  the  land 
in  controversy  as  a  home,  the  complainant  could  have  pur- 
chased it  under  section  2357  of  the  Revised  Statutes,  for 
one  dollar  and  twenty-five  cents  per  acre.  The  effort  to 
homestead  it  having  failed,  the  land  again  became  pub- 
lic in  every  sense,  and  purchasable  by  the  complainant 
under  that  section.  The  Government  had  no  interest 
and  no  policy  to  be  subserved  in  securing  to  the  would- 
be  homesteader  a  prior  right  to  purchase  as  against  the 
complainant,  or  any  other  citizen.  No  pre-emption  or 
homestead  right  of  the  individual  or  policy  of  the  Gov- 
ernment is  involved  at  all .  The  land ,  once  purchased  by 
and  patented  to  either  the  person  who  made  the  'entry 
or  to  another,  may  be  alienated  in  all  respects  as  any 
other  real  property.  Since  the  purchaser  is  not  charged 
with  any  of  the  duties  as  to  occupancy,  cultivation  and 
the  like,  which  would  have  been  imposed  upon  him  as  a 
homesteader,  and  since  the  land  itself  has  none  of  the 
exemptions  from  incumbrances  and  prior  personal  obli- 
gations which  would  attach  to  it  as  a  homestead ,  it  is  a 
matter  of  no  consequence  to  the  Government  or  its  policy 
that,  even  before  the  purchase,  a  contract  had  been  en- 
tered into  on  the  part  of  the  purchaser  to  convey  it  to 
another  upon  patent  issuing.  Every  governmental  pur- 
jjose  would  be  equally  conserved  whether  the  purchaser 
intended,  and  did  in  fact  continue  to  hold  the  land,  or 
intended  to  convey  and  had  made  a  contract  to  convey, 
and  did  in  fact  convey  it  to  another.  The  only  change 
in  existing  law  effected  by  section  2  of  the  act  of  June 
15,  1880,  was  to  allow  any  purchaser  who  had  made  the 
payment  on  homestead  entry  required  by  Revised 
Statutes,  §  2290,  or  any  person  to  whom  he  had  by  writ- 
ten instrument  attempted  to  transfer  the  rights  conferred 
on  him  by  such  entry,  a  credit  on  the  sum  otherwise  pay- 
able in  purchase  of  the  land  to  the  amount  paid  on  the 
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entry.  If  no  such  transfer  is  executed  by  the  entry- 
man,  none  but  he  is  entitled  to  this  credit,  though  any 
other  person  may  purchase  paying  the  full  price.  If 
such  instrument  has  been  executed,  the  nominal  trans- 
feree alone  is  entitled  to  the  credit.  In  either  event,  the 
Government,  not  being  interested  in  the  uses  to  which 
the  land  is  devoted,  nor  in  respect  of  the  persons  who 
shall  own  it,  no  previous  contract  to  convey  it,  or  subse- 
quent conveyance,  whether  in  consonance  with  a  pre- 
vious contract  or  not,  can  in  any  degree  be  said  to  violate 
any  statute  or  the  public  policy  of  the  United  States.  In 
the  case  at  bar,  it  may  be  true  that  the  complainant  will 
ultimately  get  the  benefit  of  the  credit  in  amount  equal 
to  the  sum  originally  paid  by  the  respondent,  but  that  is 
a  matter  between  the  parties  to  this  suit,  and  having, 
we  conceive,  no  bearing  upon  the  question  of  public  pol- 
icy presented  by  the  demurrers. 

Rehearing. 

On  the  application  for  a  rehearing  in  this  case,  the 
fact  that  the  land  involved  was  not  open  to  public  sale  at 
the  time  Cook  acquired  his  patent  from  the  Government 
is  brought  to  the  attention  of  the  court.  The  opinion 
heretofore  delivered,  holding  that  the  contract  between 
complainant  and  Cook ,  by  which  the  former  supplied  the 
money  to  purchase  the  land  in  the  name  of  the  latter, 
under  the  act  of  June  15,  1880,  with  the  understanding 
that  Cook  should,  on  receiving  a  patent,  convey  the  land 
to  the  complainant,  was  not  violative  of  public  policy, 
proceded  on  the  assumption  and  is  based  on  the  consid- 
eration that  at  that  time  the  complainant,  in  his  own 
right  and  without  reference  to  Cook's  right  under  the  act 
referred  to,  could  have  purchased  the  land  from  the 
United  States.  That  assumption  being  unfounded,  and 
that  consideration  being  eliminated,  the  truth  being  that 
at  the  time  in  question  only  the  person  who  had  made 
entry  of  homestead  and  failed  to  perfect  the  same,  or  the 
person  to  whom  such  entryman  had  attempted  in  writing 
to  transfer  his  inchoate  homestead  right,  had  a  right  of 
purchase  at  all,  and  then  only  under  the  act  of  1880,  the 
opinion  fails  of  the  support  upon  which  it  was  rested, 
and  must  be  withdrawn.  It  would  seem  to  necessarily 
follow  from  the  facts,  that  the  land  could  not  be  pur- 
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chased  at  all  except  by  the  homesteader,  or  his  trans- 
feree by  writing  executed  in  good  faith,  and  that  com- 
plainant is  neither  the  one  nor  the  other,  that  the  con- 
tract and  transaction  alleged  in  the  bill,  through  which 
alone  complainant  seeks  relief,  is  violative  of  the  policy 
of  the  general  government,  as  evidenced  by  statutes,  and 
can  not  be  made  the  basis  of  the  equitable  relief  prayed  ; 
and  we  accordingly  so  hold. — Johnson  v.  Collins,  12  Ala. 
322;  Dewhurstv.  Wright,  10  So.  Rep.  682. 

The  judgment  of  reversal  heretofore  entered  will, 
therefore,  be  set  aside,  and  the  decree  sustaining  de- 
murrers to  the  bill  be  affirmed. 


Mitchell  v.  Mitchell- 

Petition  for  Sale  of  Lands  for  Distribution. 

1.  Sale  of  homestead  for  distribution;  when  owned  jointly  by  husband 
and  wife  can  not  be  made  against  the  wife's  objections. — When  a  home- 
stead is  owned  jointly  by  husband  and  wife,  the  probate  court  can  not, 
upon  petition  by  the  husband,  decree  a  sale  thereof  for  distribution 
against  the  wife's  objections. 

2.  Same. — The  fact  that  at  the  time  of  the  filing  of  the  petition  by 
the  husband  for  the  sale,  for  distribution,  of  the  homestead,  owned 
jointly  by  husband  and  wife,  the  said  husband  and  wife  were  living 
separate  and  apart,  does  not  give  the  probate  court  the  right  to 
order  a  sale  of  the  homestead,  against  the  objection  of  the  wife.  So 
long  as  the  relation  of  husband  and  wife  exists,  the  home  of  the  hus- 
band is  deemed  to  be  the  home  of  the  wife. 

3.  Sale  of  lajids  for  distribution;  burden  of  proof. — Land  can  not  be 
sold  for  distribution  except  upon  satisfactory  proof  that  it  can  not  be 
partitioned  without  the  sale ;  and  the  burden  rests  upon  the  petitioner 
to  make  this  proof. 

Appeal  from  the  Probate  Court  of  Conecuh. 

Heard  before  the  Hon.  P.  C.  Walker. 

Charles  J.  Mitchell,  the  appellee,  filed  his  petition  in 
the  probate  court  asking  for  a  sale,  for  distribution,  of 
certain  lands,  which  were  averred  to  be  owned  jointly 
by  himself  and  the  appellant,  C.  H.  Mitchell.  C.  H. 
Mitchell  filed  a  plea  in  abatement  to  the  petition,  setting 
up  the  fact  that  she  was  the  wife  of  the  petitioner,  and 
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that  the  lands  were  owned  jointly  by  them,  and  was 
their  homestead.  The  petitioner  demurred  to  this  plea, 
on  the  ground  that  it  was  no  sufficieut  answer  to  the 
petition,  which  demurrer  the  court  sustained,  and  the 
respondent  duly  excepted .  Issue  was  then  formed  upon 
the  answer  of  the  respondent,  setting  up  the  facts  as  to 
the  manner  in  which  she  and  the  petitioner  acquired  the 
joint  ownership  of  the  property ;  and  upon  the  submis- 
sion of  the  cause,  on  the  evidence  introduced,  the  court 
granted  the  relief  prayed  for,  and  ordered  the  sale  erf  the 
property.  The  respondent  prosecutes  this  appeal,  and 
assigns  as  error  the  rulings  of  the  court  in  sustaining  the 
demurrer  to  her  plea,  and  the  decree  of  the  court  order- 
ing a  sale  of  the  property. 

Stallworth  &  Burnett,  for  appellant. 

Farnham  &  Crum,  contra. — The  parties  being  hus- 
band and  wife  and  the  property  sought  to  be  sold  being 
their  homestead,  can  not  prevent  the  relief  prayed  for  in 
the  petition. — Witherington  v.  Mason,  86  Ala.  345;  3 
Brick.  Dig.  495,  §§  86-87. 

COLEMAN,  J.— Charles  J.  Mitchell  instituted  this 
proceeding  in  the  probate  court,  to  obtain  a  decree  for 
the  sale  of  lands  for  partition.  The  petition  and  proof 
show  the  lot  of  land,  which  is  sought  to  be  sold  for  dis- 
tribution, is  the  property  of  himself  and  wife,  C.  H. 
Mitchell,  conveyed  to  them  jointly  by  deed  during  the 
year  1890,  and  constitutes  their  homestead.  The  sale 
is  resisted  by  the  wife. 

At  common  law,  lands  thus  held  were  not  the  subject 
of  partition. — Walthall  v.  Goree,  36  Ala.  736.  By  stat- 
utes of  this  State,  in  so  far  as  to  vest  the  wife  with  the 
right  to  acquire  and  hold  property  in  her  own  right  and 
name,  the  husband  and  wife,  are  two  distinct  persons. 
By  act  of  February  28th,  1887,  carried  into  the  Code  of 
1886,  Part  2,  Title  5,  Article  III,  with  but  few  limita- 
tions, the  wife  is  emancipated  from  the  disabilities  of 
coverture.  She  can  now  hold  the  legal  as  well  as  equit- 
able title  to  her  property,  and  can  sue  alone  upon  all 
contracts  made  by  or  with  her,  or  for  the  recovery  of  her 
separate  property,  for  injuries  to  her  property  or  person 
or  reputation.     She  can  maintain  an  action  against  her 
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husband.  To  contract,  she  must  have  the  assent  or  con- 
currence of  the  husband  expressed  in  writing.  This  is 
about  the  only  limitation  upon  her  power  to  act  as  a 
feme  sole. 

By  section  787  of  the  Code,  subdivision  10,  jurisdiction 
is  conferred  upon  the  probate  court  to  "  partition  lands 
within  their  counties."  Section  3237  provides:  "Any 
property  real,  personal  or  mixed,  held  by  joint  owners 
or  tenants  in  common  may  be  divided  among  them,  on 
the  written  application  of  one  or  more  of  the  owners  to 
the  probate  court  of  the  county  in  which  the  property  is 
situated/' Ac,  and  by  section  3253  of  the  Code  such 
property  may  "be  sold  for  distribution,  when  the  same 
can  not  be  equitably  and  fairly  partitioned."  We  have 
no  doubt  that  under  our  statute  property  held  jointly  or 
as  tenants  in  common  by  the  husband  and  wife,  ordin- 
arily, are  governed  by  the  same  rules  and  principles  of 
law,  in  the  matter  of  partition,  or  sale  for  distribution, 
as  apply  to  property  held  and  owned  by  persons  occupy- 
ing a  different  relation  to  each  other  than  that  of  hus- 
band and  wife. — Freeman  on  Co-tenancy  &  Part.,  §  458. 
But  do  these  rules  and  principles  apply  to  a  sale  for  dis- 
tribution of  the  homestead,  owned  jointly  or  as  tenants 
in  common  by  the  husband  and  wife,  the  wife  objecting 
to  the  sale?  The  constitution  of  the  State  expressly  pro- 
hibits the  "alienation  of  the  homestead  by  the  owner 
thereof,  if  a  married  man,  without  the  voluntary  signa- 
ture and  assent  of  the  wife  to  the  same/'  and  the  only 
manner  in  which  her  voluntary  signature  and  assent 
may  be  effectuated  to  such  alienation  is  regulated  by 
statute.  It  is  true  that  a  sale  of  the  homestead  for  dis- 
tribution under  the  decree  of  the  court,  would  not  be, 
strictly  speaking,  an  alienation  by  the  husband;  but  a 
decree  to  that  effect,  upon  his  application,  enables  him 
to  defeat  the  constitutional  provision  made  for  the  pro- 
tection of  the  wife,  and  indirectly  accomplish  an  unlaw- 
ful end.  If  there  were  other  joint  owners  or  tenants  in 
common  with  the  husband,  or  with  the  husband  and 
wife,  the  same  legal  objection  would  not  lie  to  the  right 
of  such  person  to  sever  and  separate  his  interest  from 
the  other  tenants  in  common .  The  spirit  of  our  consti- 
tution and  the  statute  in  regard  to  the  homestead, 
enacted  for  the  benefit  of  the  wife,  positively  prohibits 
its  alienation  by  the  husband,  except  in  the  manner  pre- 
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scribed,  and  he  can  no  more  do  this  by  resorting  to  the 
courts  than  by  direct  deed. 

There  is  evidence  tending  to  show  that  although  liv- 
ing in  the  same  town,  they  are  living  separate  and  apart. 
This  can  make  no  difference,  so  long  as  the  relation  of 
husband  and  wife  exist.  So  long  as  the  relation  exists 
the  home  of  the  husband  is,  in  law,  deemed  the  home 
of  the  wife. 

The  plea  of  the  defendant,  setting  up  the  fact  that  the 
parties  were  husband  and  wife,  and  the  parcel  of  land 
sought  to  be  sold  for  distribution  constituted  the  home- 
stead, presented  a  complete  defense,  and  the  demurrer 
to  the  plea  was  improperly  sustained.  Independent  of 
the  plea,  we  think  the  court  erred  in  its  conclusion  from 
the  evidence.  The  burden  rested  upon  the  petitioner  to 
show  that  the  lot  or  parcel  of  land  could  not  be  fairly 
and  equitably  divided  without  a  sale.  Looking  at  all 
the  evidence  in  the  case,  the  burden  resting  upon  the 
petitioner,  to  prove  that  the  lot  could  not  be  fairly  par- 
titioned, was  not  satisfactorily  met.  The  law  will  not 
permit  the  sale  of  one  person's  property,  even  for  dis- 
tribution, merely  to  gratify  the  desire  of  another.  It 
is  allowed,  when  resisted,  only  upon  satisfactory  proof 
that  it  can  not  be  partitioned  without  a  sale. 

The  court  erred,  both  in  its  ruling  as  to  the  law  of  the 
case,  and  in  its  conclusion  from  the  evidence. 

The  decree  of  the  lower  court  is  reversed,  and  the 
cause  remanded  that  judgment  may  be  rendered  in 
accordance  with  the  principles  of  law  herein  declared. 

Reversed  and  remanded. 
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Bell  et  al.  v.  Otts. 

Statutory  Action  of  Ejectment. 

1.  Judgment;  definition  thereof. — A  judgment  is  a  final  consideration 
and  determination  by  a  court  of  competent  jurisdiction  of  matters 
submitted  to  it,  and  it  should,  in  form,  always  be  complete  and  cer- 
tain in  itself,  showing  that  it  is  the  court's  adjudication. 

2.  Same;  u^hen  insufficient  to  support  an  appeal. — The  statement  in  a 
judgment  entry  in  an  action  of  ejectment,  just  after  the  recital  of  the 
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verdict,  "and  judgment  is  rendered  against  defendants,  for  the  land 
sued  fro,  together  with  all  the  costs  in  this  behalf,  for  which  execution 
may  issue,"  is  not  such  a  judgment  as  will  support  an  appeal ;  and 
when  the  transcript  contains  no  other  judgment  entry,  the  appeal  will 
be  dismissed. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  B.  Head. 

This  was  a  statutory  action  of  ejectment  brought  by 
the  appellee  against  the  appellants ;  and  sought  to  re- 
cover certain  described  property.  The  judgment  from 
which  the  present  appeal  is  prosecuted  is  in  the  follow- 
ing language:  "This  day  came  the  parties  by  their 
attorneys,  and  the  demurrer  to  pleas  were  sustained  by 
the  court,  the  material  facts  therein  averred  being  prov- 
able under  the  general  issue ;  and  issue  being  joined, 
thereupon  came  a  jury  of  twelve  good  and  lawful  men, 
to-wit:  R.  W.  Beck  and  eleven  others,  who,  being  duly 
sworn  and  empannelled  according  to  law,  on  their  oaths 
say,  'We  the  jury  find  for  the  plaintiff  for  the  land  sued 
for,  viz.,  S.  iof  S.  E.  ±  of  Sec.  6,  T.  13  S.,  R.  2  W.,  in 
Jefferson  Co.,  and  twenty  five  dollars  damages  for  deten- 
tion as  against  defendant,  Martha  Bell/  and  judgment  is 
rendered  against  defendants  Samuel  Mace  and  Henry 
Edwards  for  the  land  sued  for,  together  with  all  the  costs 
in  this  behalf  expended,  for  which  execution  may  issue." 
The  opinion  renders  it  unnecessary  to  notice  in  detail  the 
several  rulings  of  the  lower  court. 

S.  J.  Darby,  and  B.  K.  Collier,  for  appellants. 

Alex.  T.  London,  contra. 

HARALSON,  J.— The  verdict  in  this  case  was,  "We 
the  jury  find  for  the  plaintiff  for  the  land  sued  for  [de- 
scribing it]  ,  and  $25,  damages  for  detention  against  de- 
fendant Martha  Bell."  On  this  verdict  a  judgment 
ought  to  have  been  entered  against  all  the  defendants  for 
the  land  sued  for,  for  $25  against  Martha  Bell,  as  dam- 
ages for  detention,  and  against  all  of  them  for  the  costs. — 
Code,  §§2709-10;  67  Ala.  197.  Immediately  following 
this  verdict,  with  a  comma  between,  appears  what  pur- 
ports to  be  a  judgment  in  the  cause,  based  on  the  ver- 
dict, namely :  "And  judgment  is  rendered  against  de- 
fendants, Samuel  Mace  and  Henry  Edwards,   for  the 
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Carmen  &  Begg  et  al.  v.  Alabama 
National  Bank. 

Bill  in  Equity  to  enforce  Landlord's  Lien,  and  for  an  dl3L186l 

Injunction. 

1.  Landlord' 8  lien;  can  be  enforced  independently  of  attachment. — A 
lien  secured  to  the  landlord  of  a  storehouse,  dwelling  house,  or  other 
building  by  section  3069  of  the  Code  of  1886,  can  be  enforced  inde- 
pendently of  the  remedy  by  attachment  given  in  section  8070  of  the 
Code. 

2.  Attachment;  resort  thereto  no  bar  to  bill  by  landlord  to  enforce  his 
lien. — The  remedy  by  attachment  being  cumulative,  a  resort  to  that 
writ  for  the  enforcement  of  rent  already  matured,  is  no  bar  to  a  suit 
in  equity  by  a  landlord  to  enforce  his  lien  against  the  proceeds  of  Bale 
under  attachment,  issued  at  the  instance  of  other  creditors  of  the 
tenant,  for  the  rent  not  matured. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  W.  H.  Tayloe. 

The  bill  in  this  case  was  filed  on  July  18,  1892,  by  the 
Alabama  National  Bank  of  Mobile,  against  William  H. 
Carmen  and  Peter  Begg,  as  partners,  under  the  firm 
name  of  Carmen  &  *Begg,  The  Commercial  Printing 
Company,  a  corporation,  Edwin  Colburn,  The  St.  Louis 
Paper  Company,  a  corporation,  and  W.  H.  Holcolnbe, 
the  sheriff  of  Mobile  county. 

The  averments  of  the  bill  disclose  the  following  facts  : 
On  October  31,  1891,  the  complainant,  the  Alabama 
National  Bank,  leased  to  Carmen  <fe  Begg,  for  one  year, 
a  certain  storehouse,  which  was  to  be  used  by  the  lessees 
as  a  public  printing  house  ;  that  for  the  rent  of  said  store- 
house, Carmen  <fe  Begg  agreed  to  pay  $600,  and  executed 
their  12  promissory  notes  for  $50  each,  which  were  made 
payable  on  the  2d  day  of  November,  1891-,  2d  day  of 
December,  1891,  the  2d  day  of  January,  1892,  and  the 
1st  day  of  each  succeeding  month  thereafter,  down  to 
and  including  November  1,  1892.  Shortly  after  Carmen 
A  Begg  obtained  said  lease  and  executed  their  notes, 
they  formed  a  corporation  for  the  purpose  of  conducting 
the  business,  in  which  they,  as  a  partnership,  were  en- 
gaged, and  the  name  of  the  corporation  was  the  Com- 
mercial Printing  Company.  Carmen  &  Begg  transferred 
to  the  Commercial  Printing  Company  all  of  the  property 
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the  city  court,  and  the  lien  of  complainant,  as  the 
landlord  of  said  Carmen  &  Begg,  upon  the  property 
which  produced  said  fund,  and  upon  said  fund ;  and  if 
said  fund  is  so  distributed  without  first  satisfying  the 
lien  thereon,  the  complainant  will  be  remediless." 

The  Alabama  National  Bank,  as  complainant,  prayed 
that  the  court  should  declare  the  amount  of  the  indebt- 
edness due,  and  to  become  due  to  it  for  the  rent  of  said 
building,  and  that  the  same  be  declared  a  lien  upon  the 
proceeds  of  said  property  in  the  hands  of  the  defendant, 
William  H.  Holcombe,  and  that  so  much*of  the  proceeds 
as  the  complainant  is  entitled  to,  be  paid  over  to  it,  and 
further  prayed  that  an  injunction  be  issued  enjoining  the 
said  Holcombe  from  distributing  the  said  money  among 
the  defendants,  and  from  otherwise  disposing  of  it  until 
this  cause  be  heard,  and  to  restrain  the  defendants  from 
demanding  or  receiving  any  of  the  money  from  said 
William  H.  Holcombe.  A  temporary  writ  of  injunction 
was  issued. 

The  defendants  demurred  to  the  bill,  among  others, 
upon  the  following  grounds  :  1st.  That  the  complainant 
had  an  adequate  and  complete  remedy  at  law.  2d.  That 
the  bill  was  without  equity.  3d.  That  the  bill  shows 
that,  at  the  time  of  the  levy  of  the  attachment  for  rent, 
the  property  levied  upon  was  not  the  property  of  Carmen 
&  Begg,  but  was  the  property  of  the  Commercial  Print- 
ing Company.  4th.  That  according  to  the  averments  of 
the  bill,  the  complainant  was  guilty  of  laches,  in  not 
enforcing  its  lien  at  the  time  of  the  conveyance  by  Car- 
men &  Begg  to  the  Commercial  Printing  Company. 
5th.  That  by  the  complainant  having  sued  out  attach- 
ments for  a  part  of  its  demand  only,  it  has  waived  and 
lost  its  lien  on  the  property  for  the  rent  which  was  to 
become  due.  6th.  That  the  complainant  is  seeking  by 
its  bill  to  invoke  the  aid  of  chancery  to  protect  it  from  its 
own  negligence  and  laches .  7th .  Because,  for  aught  that 
appears  in  the  bill,  the  said  court  made  its  order  of  dis- 
tribution of  said  funds  with  due  regard  to  the  rights  of 
the  complainant.  The  defendants  also  moved  to  dismiss 
the  bill  and  to  dissolve  the  injunction  for  the  want  of 
equity. 

Upon  the  submission  of  the  cause  upon  the  demurrers 
and  motion,  the  chancellor  overruled  each  of  them.  The 
defendants  appeal,  and  assign  this  decree  of  the  chan- 
cellor as  error. 
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Pillans,  Torrey  &  Hanaw  and  McCarron  &  Lewis, 
for  appellants. 

F.  Gr.  Bromberg  and  G.  L.  A  H.  T.  Smith,  contra. — 
(1 .)  The  appellee  had  a  lien  for  its  rent  upon  all  chattels 
situated  in  the  leased  premises  belonging  to  tenants, 
and  this  lien  could  not  be  impaired  by  any  act  of  the 
tenants  so  long  as  the  chattels  remained  upon  the  leased 
premises,  and  a  fortiori,  could  not  be  displaced  by  any 
attachment  of  the  creditors  of  the  tenants.  Attaching 
creditors  have  •  no  better  rights  to  property  than  the 
debtor  has.  The  landlord's  lien  attached  to  his  tenant's 
goods  by  operation  of  law,  and  is  superior  to  every 
other.— Code  of  1886,  §  3069;  McKleroy  v.  Cantey,  95 
Ala.  295,  11  So.  Rep.  258 ;  Ex  parte  Barnes,  84  Ala.  543 ; 
4  So.  Rep.  769;  Weil  v.  MeWhorter,  94  Ala.  546,  10  So. 
Rep.  131;  Aderhold  v.  Blumenthal,  95  Ala.  66,  10  So. 
Rep.  230.  (2.)  At  the  time  the  said  order  was  made 
only  a  part  of  the  rent  had  become  due  and  in  default, 
and  the  appellee  had  sued  out  writs  of  attachment  only 
for  the  instalments  of  rent  due  and  unpaid.  There  was 
no  way  left  for  enforcing  at  law  the  appellee's  lien  as 
landlord  for  the  rent  to  become  due  for  the  period  subse- 
quent to  the  sale  of  the  property  by  the  sheriff  as  perish- 
able and  resort  to  equity  became  necessary  and  allow- 
able.— Bingham  v.  Vandegrift,  93  Ala.  283, 9  So.  Rep.  280 ; 
Westmoreland  v.  Foster,  60  Ala.  448  ;  Abraham  v.  Hall,. 59 
Ala.  387.  (3.)  The  appellee  could  not  interpose  a  claim 
suit  in  the  city  court  upon  any  statutory  ground. — Tread- 
way  v .  Treadway ,  56  Ala .  390  ;  Jackson  v .  Bain,  74  Ala.  828 . 

STONE,  C.  J.— Section  3069  of  the  Code  of  1886  de- 
clares that  "The  landlord  of  any  storehouse,  dwelling- 
house,  or  other  building,  shall  have  a  Hen  on  the  goods, 
furniture  and  effects  belonging  to  the  tenant  for  his 
rent,  which  shall  be  superior  to  all  other  liens,  except 
those  for  taxes."  This  certainly  secures  a  lien  of  a  very 
high  order ;  a  lien  which  exists,  and  can  be  enforced,  in- 
depently  of  the  remedy  by  attachment  given  in  section 
3070—  Westmoreland  v.  Foster,  60  Ala.  448;  Union  W.  & 
E.Co.v.  Mclntyre,  84  Ala  78,  4  So.  Rep.  175.  See  also 
EspaUa  •*.  Tvuart,  96  Ala.  137 ;  11  So.  Rep.  219. 

We  hold  that  the  remedy  by  attachment  is  cuttnriative, 
and  that  a  resort  to  that  writ  for  the  enforcement  of  the 
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matured  part  of  the  rent  notes,  is  no  bar  to  the  present 
suit.— 3  Brick.  Dig.  804,  §97.  The  averments  of  the 
bill  make  a  case  where  equity  alone  can  administer  the 
proper  relief,  and  enforce  the  paramount  lien  which  it 
asserts. 

It  is  claimed  for  appellants  that  because  the  bill  is 
silent  as  to  the  disbursement  of  the  proceeds  of  the  at- 
tached property,  as  ordered  by  the  city  court,  we  can  not 
know  that  the  indebtedness  for  rent  was  not  ordered  to 
be  first  paid  ;  and,  hence,  that  we  can  not  know  that  the 
complainant  was  aggrieved  or  injured  by  that  order.  It 
is  contended  that  for  this  omission  the  injunction  should 
be  dissolved.  This  is  scarcely  a  full  presentation  of  the 
case,  as  made  by  the  bill.  It  does  appear  by  necessary 
implication  that  seven  of  the  rent  notes,  aggregating 
$350,  were  not  in  suit,  and,  consequently,  they  were  not 
before  the  city  court,  and  could  not  have  been  considered 
in  the  order  then  made . 

The  bill,  in  its  fourth  paragraph,  needs  amendment. 
It  should  havei  set  forth  the  substance  of  the  order  of  dis- 
tribution made  by  the  city  court.  We  will,  however, 
make  no  order  touching  this  matter.  Unless  the  amend- 
ment is  seasonably  made,  the  chancery  court  will  make 
the  proper  order. 

The  decree  of  the  chancellor  is  affirmed. 


Page  et  al.  v.  Bartlett  et  al. 

Bill  in  Equity  for  Final  Settlement  of  Estate,  and  to  charge 
Estate  of  Sureties  for  devastavit  by  administrator. 

1.  Statute  of  non-claim;  operation  against  claim  for  devastavit. — On  the 
death  of  an  administrator,  not  having  made  a  final  settlement  of  his 
trust ,  and  being  indebted  to  the  estate  for  the  loss  or  destruction  of 
property  intrusted  to  him,  his  devastavit  constitutes  such  a  breach  of 
his  administration  bond  as  to  make  it  an  accrued  claim  against  his 
sureties  thereon,  and  the  running  of  the  statute  of  non-claim  is,  at 
once,  put  into  operation. 

2.  Same;  presentment. — The  presentment  of  a  claim,  as  contem- 
plated by  the  statute  of  non-claim  (Code,  §2081),  can  only  be  made  by 
a  party  interested  in  the  claim ;  and  the  nature  and  amount  of  the 
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claim  must  be  brought  to  the  attention  of  the  personal  representative. 

3.  Same;  presentment  by  filing  bill  in  equity. — A  bill  to  enforce  a 
claim  against  personal  representatives  of  deceased  sureties  on  an  ad- 
ministration bond,  which  alleges  that  the  claim  was  presented  to  the 
defendants  by  the  filing  of  a  bill  against  them  by  a  certain  named  per- 
son, whose  interest  in  the  claim  was  not  shown,  and  the  nature  and 
amount  of  the  claim  was  not  disclosed  by  the  bill  so  filed,  does  not 
show  such  a  presentment  of  the  claim  as  is  required  by  the  statute  of 
non-claim  ;  such  averment  of  presentment  being  merely  a  conclusion 
of  the  pleader. 

4.  Bill  to  enforce  claim  for  devastavit;  multifariousness. — A  bill  to  en- 
force a  claim  for  devastavit  against  personal  representatives  of  some 
of  Jbhe  sureties  on  an  administrator's  bond,  and  for  a  settlement  of  the 
estate,  and  also  to  enforce  against  the  personal  representatives  of  the 
other  sureties,  in  their  individual  capacities,  the  personal  penalty 
for  failure  to  give  the  notice  to  creditors  required  by  law,  is  multi- 
farious. 

5.  Same;  demurrer  for  want  of  parties. — A  bill  against  the  personal 
representatives  of  the  sureties  of  an  administrator's  bond  for  a  settle- 
ment of  the  estate  and  to  enforce  a  claim  for  devastavit,  which  avers 
that  one  of  the  heirs  of  the  decedent  is  dead,  and  that  her  estate  is  en- 
titled to  whatever  amount  she  would  receive  if  living,  but  which 
makes  neither  her  personal  representative  nor  her  heirs  parties,  and 
does  not  aver  that  there  is  no  administrator  or  executor  of  her  estate, 
or  children  surviving  her,  is  demurrable  for  want  of  proper  parties. 

6.  Same;  appointment  of  administrator  ad  litem. — Such  a  bill  does  not 
make  a  case  for  the  appointment  of  an  administrator  ad  litem  under 
the  statute  (Code,  §2283),  which -provides  that  when,  in  any  proceeding 
in  the  probate  or  chancery  court,  the  estate  of  a  deceased  person  must 
be  represented,  and  there  is  no  executor  or  administrator  of  such 
estate,  it  shall  be  the  duty  of  the  court  to  appoint  an  administrator  ad 
litem  whenever  the  facts  rendering  the  appointment  necessary  shall 
appear  in  the  record,  or  shall  be  made  known  by  affidavit. 

7.  Creation  of  new  county;  transfer  of  administration  from  probate  court 
of  old  to  new  county. — The  legislature,  in  the  passage  of  the  act  approved 
December  7,  1866  (Acts  1866-67,  p.  92),  creating  the  county  of  Clay  out 
of  portions  of  Talladega  and  Randolph,  made  no  provision  concerning 
the  administration  of  estates  pending  in  the  probate  courts  of  the  old 
counties ;  and  in  the  absence  of  any  such  provision  such  administrations 
continued  in  the  probate  courts  of  the  parent  counties,  unaffected  by 
the  formation  of  the  new  county,  although  the  property  of  the  estate 
is  situated,  and  the  administrator  resides,  in  the  new  county. 

8.  Same. — In  an  act  forming  a  new  county  out  of  portions  of  old 
counties,  a  provision  for  the  transfer  of  suits  pending  against  defend- 
ants from  the  courts  of  the  old  counties  into  those  of  the  new,  without 
referring  to  administrations  pending  in  the  former,  is  to  be  construed 
as  an  expression  of  legislative  intent  that  such  administrations  should 
not  be  removed  into  the  probate  court  of  the  new  county. 
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9.  Same;  transfer  of  administration  from  probate  to  chancery  court. — 
Where  an  act  forming  a  new  county  out  of  portions  of  two  old  coun- 
ties makes  no  provision  concerning  the  administration  of  estates  pend- 
ing in  probate  courts  of  the  older  counties,  if  it  becomes  necessary  or 
proper  to  transfer  into  a  court  of  equity  the  settlement  of  the  admin- 
istration of  an  estate  situated  in  the  new  county,  but  which  was  pend- 
ing in  the  probate  court  of  one  of  the  older  counties,  such  settlement 
must  be  removed  into  the  chancery  court  of  the  old  county  in  whose 
probate  court  such  administration  was  pending ;  the  chancery  court 
of  the  new  county  having  no  jurisdiction  thereof. 

Appeal  from  the  Chancery  Court  of  Clay. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  by  the  appellants  against 
the  appellees  in  the  chancery  court  of  Clay  county,  and 
prayed  to  have  the  administration  of  the  estate  of  James 
E.  Mayes,  deceased,  removed  into  the  chancery  court  of 
Clay  county,  from  the  probate  court  of  Talladega  county 
and  to  hold  the  sureties  on  the  administration  bond  of 
J.  W.  King,  as  administrator  of  James  E.  Mayes'  estate, 
responsible  for  an  alleged  devastavit. 

The  original  bill  was  filed  on  September  26,  1891,  by 
James  H.  Page,  as  administrator  of  Martha  Harris,  de- 
ceased, formerly  Martha  Mayes,  widow  of  James  E. 
Mayes,  deceased,  and  others,  who  were  the  heirs  at  law 
of  James  E.  Mayes,  against  the  appellees,  and  also 
against  J.  L.  Hood,  as  administrator  of  Jane  Halsell, 
deceased,  a  sister  of  said  Mayes. 

The  allegations  of  the  bill,  briefly  summarized,  are  as 
follows  :  James  E.  Mayes  died  on  June  29,  1862,  a  res- 
ident citizen  of  Talladega  county,  and  on  August  29, 
1862,  J.  W.  King  was  appointed  administrator  of  his 
estate,  and  gave  bond  as  such  administrator  with  J.  L. 
Barnhill,  L.  M.  Burney,  J.  D.  McCann,  J.  F.  Martin 
and  Thomas  Adams  as  his  sureties.  The  said  King, 
acting  as  such  administrator,  received  considerable  prop- 
erty as  assets  of  the  estate  of  James  E.  Mayes,  deceased. 
King  made  several  partial  settlements  of  his  administra- 
tion, the  last  being  made  in  the  probate  court  of  Talla- 
dega county  on  May  30,  1877 ;  at  the  time  of  this  settle- 
ment he  had  in  his  hands  a  large  amount  of  money 
belonging  to  said  estate.  King,  as  such  administrator, 
never  made  a  final  settlement  of  his  administration,  but 
moved  to  the  State  of  Arkansas,  and  afterwards  died 
there  in  the  year  1889,  owing  the  estate  of  said  Mayes  a 
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take  jurisdiction  of  this  cause,  or  of  the  settlement  of  the 
estate  of  James  E.  Mayes,  deceased. 

On  the  submission  of  the  cause  on  these  demurrers 
the  chancellor  sustained  the  same.  The  complainants 
appeal,  and  assign  as  error  this  decree  of  the  chancellor. 

W.  L.  Hood,  for  appellants. — The  first  suit  was  a  suf- 
ficient presentation  of  the  complainant's  demand,  and, 
this  suit  is  to  recover  the  same  claim  by  the  same  parties 
and  continues  the  same  presentation. — Floyd  v.  Clayton, 
67  Ala.  265.  Mattie  Page  was  the  sole  party  complain- 
ant bringing  the  first  suit,  filed  February  8,  1890,  as 
shown  by  this  bill,  but  section  one  of  the  amendment  to 
the  bill  avers,  that  by  amendment  to  the  former  suit, 
filed  September  18,  1890,  all  the  other  complainants  in 
this  suit  joined  in  that  suit.  The  amendment  setting  up 
no  new  claim,  became  part  of  the  original  bill. — Adams 
v.  Phillips ,  75  Ala.  461.  The  office  of  amendment  which 
does  not  introduce  supplemental  matter,  is  the  curing  of 
defects,  and  reverts  to  the  filing  of  the  bill. — Ward  v. 
Patton,  75  Ala.  207. 

A  court  of  equity  will  dispense  with  an  administration 
altogether  when  the  only  office  of  an  administrator  would 
be  to  collect  and  distribute  the  assets  of  the  estate.  If 
no  debts  exist  it  is  useless  to  carry  the  estate  through  the 
diminishing  process  of  administration,  and  especially 
when  suit  is  brought  by  the  distributees . — Bethea  v .  3/c- 
Call,  5  Ala.  308 ;  Miller  v.  Eastman,  11  Ala.  614 ;  Vanzant 
v.  Morris,  25  Ala.  285;  Marshall  v.  Croir,  29  Ala.  278; 
Carter  v.  Owens,  41  Ala.  219;  Fretwell  v.  McLemore,52 
Ala.  124;  Sullivan  v.  Lawler,  72  Ala.  268;  Cooper  v.  Da- 
vidson, 86  Ala.  367,  5  So.  Rep.  650";  Wright  v.  Robinson, 
94  Ala.  479,  10  So.  Rep.  319;  Teague  v.  Corbitt,  57 
Ala.  529. 

The  intestate  of  Bishop  and  Short  (Burney)  was  a 
joint  obligor  on  the  bonds  of  Mayes'  administrator,  King. 
Their  failure  to  give  notice  of  their  appointment  to  cred- 
itors makes  them  liable  for  whatever  Burney,  their  in- 
testate, would  be  liable  for  if  living. — Code,  §§  2075, 
2077.  And  suit  may  be  brought  against  them  any  time 
within  six  years  from  date  of  their  failure  to  give  notice  ; 
and  their  sureties  are  also  liable. — Code,  §  2615.  The 
sureties  of  King  being  jointly  liable,  and  Bishop  and 
Short  having  made  themselves  personally  liable  in  the 
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stead  of  Burney  by  their  wrongful  act,  the  chancery 
court  has  complete  authority  to  adjust  the  controversy 
and  mould  its  decree  so  as  to  protect  and  preserve  the 
rights  of  all  parties. —  Ware  v.  Russell,  70  Ala.  174 ;  Price 
y.  Carney,  75  Ala.  546.  The  complainants  could  not 
maintain  a  suit  at  law  against  Bishop  and  Short ;  this 
could  be  done  only  by  an  administrator  de  bonis  non  of 
Mayes'  estate ;  and  since  the  chancery  court  can  do  com- 
plete justice  to  all  parties,  and  equitable  relief  being 
complainants'  remedy,  the  court  has  jurisdiction  also  as 
to  Bishop  and  Short. — Ontario  Bank  v.  Munford,  5  N.  Y. 
Ch.  767,  (L.  An.  Ed.)  ;  Mortte  v.  Ehnendord,  lb.  135; 
Lenox  v.  Roberts,  2  Wheat.  373  ;  Jones  v.  Newhall,  15  Amer. 
Rep.  97.  Before  a  court  of  equity  will  refuse  to  assume 
jurisdiction,  it  must  appear  that  a  legal  remedy  is  in  all 
respects  as  complete  as  equity. — Fitzmaurice  v.  Mosier, 
9  Amer.  St.  Rep.  854.  Courts  of  equity  exercise  a  sound 
discretion  as  to  whether  there  is  a  misjoinder  of  parties. — 
1  Dan.  Ch.  Pr.  note  3,  p.  303;  Fillmore  v.  Wells,  3 
Amer.  St.  Rep.  567. 

Equitable  jurisdiction  is  measured  by  the  absence  or 
existence  of  adequate  remedies  at  law. — Pom.  Eq.  Jur. 
§§  130,  132  ;  6  Amer.  &  Eng.  Encyc.  of  Law,  692.  The 
bill  avers  there  is  no  administrator  de  bonis  non  of  Mayes' 
estate,  and  equity  always  assumes  jurisdiction  when  the 
remedy  is  complete  and  a  multiplicity  of  suits  would  be 
avoided;  either  simuHaneous  against  different  persons, 
or  successive  against  the  same  person. — 1  Pom.  Eq.Jur. 
§  139  ;  Mcllenrij  v.  Hazard,  45  N.  Y.  580  ;  X.  Y.  <tr .  R.  R. 
Co.  v.  Schuyler,  17  N.  Y.  592;  Third  Ave.  R.  T.  Co.  v. 
Mayor,  54  N.  Y.  159  ;  Eldridge  v.  Hill,  2  John.  Ch.  281 ; 
West  v.  Mayor,  4  N.  Y.  Ch.  An.  1081  ;  Oelrich  v.  Spain, 
15  Wall.  211,229;  Woods  v.  Monroe,  17  Mich.  238;  H\ 
r7.  T.  Co.  v.  Western  &  Atlantic  R.R.  Co.,  91  U.  S.  283, 
291.  If  jurisdiction  has  properly  attached,  a  court  of 
equity  will  retain  the  case  and  settle  matters  which  do 
not  afford  original  jurisdiction. — 6  Amer.  &  Eng.  Encyc. 
of  Law,  pp.  692,  693  ;  Blakey  v  Blakey,  9  Ala.  391 ;  Pearson 
v  Darrington ,  21  Ala.  169;  Ober  v  Galligar,  93  U.  S.  199. 
208. 

The  probate  court  of  Talladega  county  is  in  a  county 
of  the  North-Eastern  Chancery  Division.  The  chancel- 
lor would  have  the  same  right  to  order  the  transmission 
of  papers  from  the  probate  court  of  Talladega  county  to 
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the  chancery  court  of  Clay  county,  as  he  would  have  to 
order  their  removal  to  the  chancery  court  of  Talladega 
county. — Code,  §  649.  Clay  county  is  a  part  of  the 
North-Eastern  Chancery  Division . 

W.  M.  Lackey,  and  C.  C.  Whitson,  contra. — Upon 
the  face  of  the  bill  as  amended ,  the  claim  upon  which  the 
suit  is  founded  is  barred  by  the  statute  of  non-claim,  as 
against  the  estates  of  James  L.  Barnhill,  L.  M.  Burney 
and  James  F.  Martin. — Code,  §  2081 ;  Fretivell  v.  McLe- 
Tnore,  52  Ala.  124.  The  commission  of  the  alleged  de- 
vastavit by  J.  W.  King,  as  administrator  of  Mayes' 
estate,  set  up  in  the  bill,  would  constitute  such  a  breach 
of  his  sureties '  bond  as  to  make  it  an  accrued  claim  against 
the  estates  of  such  sureties,  and  put  into  operation ,  the 
''running  of  the  statute  of  non-claim." —  Glass  v.  Wolf, 
82  Ala.  281,  3  So.  Rep.  11 ;  Taylor  v.  Robinson,  69  Ala. 
269  ;  McDowell  v.  Jones,  58  Ala.  25  ;  Martin  v.  Ellerbe,  70 
Ala.  334. 

It  is  not  shown  in  the  bill  as  amended  what  right  or 
interest  Mattie  Page  had  in  the  claim  upon  which  this 
action  is  founded,  or  what  right  she  had  to  bring  or 
jnaintain  the  suit  in  the  chancery  court  of  Clay  county, 
which  is  set  up  as  a  sufficient  presentation  under  the 
statute  of  non-claim  in  the  amendment  to  the  bill. — Mc- 
Dowell  v.  Jones,  58  Ala.  25  ;  Hallett  v.  Bank  of  Mobile,  12 
Ala.  193  ;  Cook  v.  Davis,  12  Ala.  551 ;  Smith  v.  Fellows, 
58  Ala.  467  ;  Agnew  v.  Walden,  84  Ala.  504,  4  So.  Rep. 
602.  To  constitute  a  sufficient  presentation  under  the 
statute  by  suit,  the  suit  must  not  only  be  commenced 
within  the  statutory  period  of  eighteen  months  from  the 
grant  of  letters,  but  its  prosecution  must  be  continued .  If 
the  suit  be  abandoned,  or  the  plaintiff  suffers  a  voluntary 
non-suit,  it  does  not  operate  as  a  presentation  of  the 
claim  upon  which  it  is  founded,  nor  prevent  the  bar  of 
the  statute. — Floyd  v.  Clayton,  67  Ala.  265 ;  Bigger  v. 
Hutchins,  2  Stewart  445  ;  Jones  v.  Lightfoot,  10  Ala.  18  ; 
Pipkin  v.  Hewlett,  17  Ala.  291. 

The  suit  alleged  to  have  been  brought  by  Mattie  Page, 
in  February,  1890,  is  the  only  presentation  under  the 
statute  of  non-claim  that  is  alleged  or  relied  on  ;  and  yet 
it  is  not  averred  what  amount  was  claimed  in  such  ac- 
tion, or  that  such  suit  furnished  the  defendants  with  a 
knowledge  of  the  existence  and  nature  of  the  claim  and 
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the  intent  of  those  in  interest  to  rely  on  and  enforce  it. 
Substantially  all  that  is  averred  is  that  the  claim  was 
presented  by  such  suit,  which  is  a  mere  conclusion  of  the 
pleader. — Smith  v.  Fellows,  58  Ala.  472,  and  authorities 
cited  ;  McDowell  v.  Jones,  supra. 

An  administrator  or  the  heirs  at  law  of  Sarah  A.  King, 
deceased,  are  necessary  parties  to  the  bill. — Teague  c. 
Corbett,  57  Alfc.  529;  Story's  Eq.  PI.,  §89.  Parkerv. 
Parker,  100  Ala.  239.  The  interest  of  the  estate  of  Sarah 
A.  King  can  not  properly  be  committed  to  an  adminis- 
trator ad  litem,  and  this  ground  of  demurrer  to  the  bill 
as  amended  was  properly  sustained. — Dooley  v.  Villch 
longa,  61  Ala.  129  ;  Moore  v.  Alexander,  81  Ala.  509,  8  So. 
Rep.  199.  For  a  want  of  necessary  parties  the  court 
will,  ex  mero  motu,  take  notice  of  the  defect. —  Watsen  r. 
Oates,  58  Ala.  647  ;    Parkerv.  Parker,  100  Ala.  239. 

The  complainants  can  not,  in  a  bill  to  settle  and  dis- 
tribute an  estate,  recover  in  the  same  suit  a  statutory 
penalty  ;  upon  the  face  of  it,  it  is  a  misjoinder  of  parties 
defendant  and  renders  the  bill  multifarious.  It  is  equally 
clear  that,  if  complainants  have  any  right  of  action 
against  John  H.  Short  and  W.  T.  Bishop,  for  a  failure 
to  advertise  their  appointment  as  administrators  of  Bur- 
ney  's  estate ,  under  section  2077  of  the  Code ,  their  remedy 
is  at  law  and  not  in  equity. 

Only  the  chancery  court  of  the  county  (or  chancery 
district)  in  which  the  administration  is  pending  has  juris- 
diction of  a  bill  filed  for  the  sole  purpose  of  the  removal 
and  settlement  of  the  admistration  in  chancery.  James 
E.  Mayes  was  an  inhabitant  of  Talladega  county  at  the 
time  of  his  death  (1862) ,  and  administration  upon  his 
estate  was  properly  granted  in  such  county. — Code  of 
1852 ,  §  1667 .  The  act  of  the  General  Assembly^'  'to  form  a 
new  county,  to  be  called  the  county  of  Clay  from  portions 
of  Talladega  and  Randolph  counties,"  approved  Dec.  7, 
1866,  (A.cts  1866-7,  p.  92) ,  makes  no  provision  for  the 
removal  of  pending  administrations.  Sections  of  such 
act  relates  solely  to  the  transfer  of  pending  suits,  on  the 
application  of  defendants.  But  even  as  to  such  suits  the 
application  for  such  removal  had  to  be  made  within  a 
reasonable  time,  and  more  than  two  years  from  the  forma- 
tion of  a  new  county  has  been  held  to  bar  such  right  of 
removal. — Ex  parte  Rhodes,  43  Ala.  373.  Where  the 
legislature  has  made  no  provision,  whatever,  for  the 
Vol.  101. 
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removal  of  administrations  out  of  the  probate  court  of 
Talladega  and  into  the  probate  court  of  Clay,  the  adminis- 
tration can  not  be  removed  into  the  chancery  court  of 
Clay. — Lindsay1  s  Heirs  v.  McCormack ,  2  A.  K.  Marshall 
229;  Drake's  Adm.v.  Vaughn,  6  J.  J.Marshall  147; 
State v.Jones,  4  Halst'd  (N.  J.)  357. 

HARALSON,  J.  — The  commission  of  the  alleged  de- 
vastavit by  J:  W.  King,  as  administrator  of  J.  E.  Mayes' 
estate,  as  setup  in  the  bill,  would  constitute  such  a 
breach  of  his  administration  bond,  as  to  make  it  an  ac- 
crued claim  against  the  estates  of  his  sureties  on  his 
bond,  and  put  into  operation  the  running  of  the  statute 
of  non-claim.— Glass  v.  Wolfs  Admr.,  82  Ala.  281,  3  So. 
Rep.  11  ;  Martin  v.  Ellerbe's  Admr.,  70  Ala.  326;  Taylor 
v.  Robinson,  69  Ala  269 ;    McDowell  v.  Jones,  58  Ala.  25. 

2.  The  bill  shows  that  James  F.  Martin,  L.  M.  Bradley, 
J08.D.  McCann,  Jas.  L.  Bunhill  andThos.  Adams  were 
the  sureties  of  J.  W.  King,  on  his  bond  as  administrator 
of  the  estate  of  said  J.  E.  Mayes.  All  these  sureties,  as 
is  shown,  are  dead,  and  their  administrators,  except  the 
one  of  said  Adams,  are  made  parties  defendant  to  the 
bill,  sued,  as  stated,  to  require  them  to  account  for  the 
alleged  devastavit  of  said  King,  as  administrator  of  said 
Mayes.  Thos.  Adams,  as  is  shown,  has  been  dead  for 
many  years,  and  one  William  Hamilton  was  appointed 
his  executor  by  the  probate  court  of  Clay  county ,  and 
his  estate  has  been  finally  settled  in  said  court  several 
years  ago.  The  dates  of  the  appointment  of  the  personal 
representatives  of  these  several  sureties  on  said  adminis- 
tion  bond  were  as  follows  :  Henry  A.  Manning  was  ap- 
pointed administrator  of  J.  F.  Martin  on  the  21st  of 
November,  1884  ;  William  T.  Bishop  and  John  H.  Short, 
of  L.  M.  Burney,  on'the  29th  June,  1888  ;  Geo.  W.  Bart- 
lett, as  executor  of  Jas.  L.  Bunhill,  on  the  7th  of  Dec- 
ember, 1889 ;  and  Thos.  Northen,  as  administrator  of 
Jos.  D.  McCann,  on  the  18th  of  September,  1890. 

In  the  original  bill  as  filed  no  presentment  of  the  claim 
sued  on  in  this  action  was  averred  to  have  been  made  to 
the  personal  representatives  of  these  several  sureties. 
The  presentment  was  attempted  to  be  shown  by  the 
amendment  filed  to  the  bill.  For  the  greater  certainty, 
and  that  we  may  not  misinterpret  the  averments  on 
which  complainants  rely,  as  showing   a  presentation  of 
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tliis  claim  under  the  statute,  we  quote  the  language  of 
the  amended  bill ,  as  follows  :  ' '  The  complainants  charge 
and  aver,  that  the  claim  for  which  this  suit  was  brought 
was,  on  the  8th  day  of  February,  1890,  duly  and  legally 
presented  to  John  H.  Short  and  W.  T.  Bishop,  as  ad- 
ministrators of  L.  M.  Burney,  deceased,  and  to  Geo.  W. 
Bartlett,  as  executor  of  Jas .  L.  Bunhill,  deceased,  by  fil- 
ing a  bill  in  the  chancery  court  of  Clay  county,  Alabama, 
against  them  by  Mattie  Page,  and  on  the  18th  day  of 
September,  1890,  by  amendment  to  the  original  bill,  the 
other  complainants  presented  their  claim  against  defen- 
dants, and  that  complainants  presented  their  claim  to 
Thos.  North  en,  administrator  of  Jos.  D.  McCann,  de- 
ceased, on  the  21st  day  of  July,  1891,  by  suing  him  in 
the  chancery  court  of  Clay  county,  Alabama.  And  com- 
plainants aver,  that  on  the  25th  day  of  September,  1891, 
the  bill  as  originally  filed  in  said  case,  together  with  the 
amendments  thereto,  was  dismissed  by  the  court,  on 
motion  of  the  defendants  because  there  was  a  misjoinder 
of  parties,  in  that,  because  the  only  party  to  the  original 
bill  of  complaint  had  been  stricken  out  by  amendment 
to  the  bill,  and,  because  of  said  amendment,  there  was 
an  entire  change  of  parties. 

"Complainants  further  charge  and  aver,  that  said 
original  bill  and  amendments  thereto  were  exhibited  in 
this  court  by  those  who  had  a  legal  right  to  present  their 
claim  to  defendants,  and  that  upon  the  dismissal  of  their 
said  bill,  to-wit,  on  the  25th  of  September,  1891,  the  said 
complainants  or  their  legal  representatives  did,  on  the 
26th  of  September,  1891,  file  the  present  bill  to  this 
court,  seeking  to  enforce  the  collection  of  their  said 
claims. 

" Orators  further  charge  and  aver,  that  the  reason  that 
their  claim  was  not  presented  to  Jas.  H.  Short  and  Wm. 
T.  Bishop,  as  administrators  of  L.  M.  Burney,  within  18 
months  from  the  time  they  were  appointed  such  admin- 
istrators by  the  probate  court  of  Clay  county,  Alabama, 
was  because  the  said  Short  and  Bishop  did  not  give  no- 
tice to  creditors  as  required  by  law,  to  present  their  claims 
against  the  estate  of  the  said  L.  M.  Burney,  deceased. 
And  orators  charge  and  aver,  that  by  the  failure  of  the 
said  Short  and  Bishop  to  give  such  notice  to  the  creditors, 
the  said  Short  and  Bishop  make  themselves  personally  lia- 
ble to  any  creditor  whose  claim  would  have  been  good  if 
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presented  within  18  months  from  the  date  of  their  ap- 
pointment. 

"Complainants  amend  their  bill  by  suing  John  H. 
Short  and  Wm,  T.  Bishop,  individually,  and  so  as  to 
strike  their  names  out  as  originally  sued  as  administra- 
tors of  L.  M.  Burney." 

It  will  be  observed,  that  the  presentment  of  this  claim 
is  averred  to  have  been  made  by  the  filing  of  two  bills  in 
the  chancery  court  of  Clay  county,  the  first,  on  the  8th 
of  February,  18  «0,  by  Mattie  Page  against  John  H.  Short 
and  Wm.  T.  Bishop,  as  administrators  of  L.  M.  Burney, 
and  Geo.  W.  Bartlett,  as  executor  of  J.  L.  Bunhill,  and 
by  amendments  thereto,  filed  on  the  18th  of  September, 

1890,  by  which  complainants  were  made  parties  thereto. 
It  will  also  be  seen,  that  what  right  or  interest  said  Mat- 
tie  Page  had  in  and  to  the  claim  upon  which  the  pres- 
ent bill  is  filed,  or  what  her  right  of  action  as  set  up  in 
said  bill  as  filed  by  her  was,  and  her  right  to  maintain 
said  bill,  are  not  averred.  Neither  is  it  shown  what 
amount  she  and  the  other  complainants,  brought  in  by 
amendment,  claimed  in  that  suit,  nor  any  facts  inform- 
ing defendants  of  the  existence  and  nature  of  the  claim 
and  of  the  intention  of  those  in  interest  to  enforce  it. 
Substantially,  all  that  is  averred  is,  that  a  claim,  with- 
out describing  its  nature  or  amount,  was  presented  in  that 
suit,  which  is  a  mere  conclusion  of  the  pleader,  not 
amounting  to  a  presentation  as  required  by  statute. — 
McDowell  v.  Jones,  58  Ala  25;  Smith  v.  Fellows,  lb.  467; 
Bibb  v.  Mitchell,  lb.  657  ;  Floyd  v  Clayton,  67  Ala.  265  ;  Ag- 
new  v  Walden,  84  Ala.  502,  4  So.  Rep.  602. 

The  reference  to  the  second  bill,  filed  on  21st  July, 

1891,  by  said  Mattie  Page  against  Thos.  Northen,  as 
administrator,  which  is  alleged  to  have  been  dismissed 
on  the  25th  September,  1891,  is  just  as  defective  as  an 
allegation  of  presentment,  but  that  defect  is  cured  by 
the  further  allegations,  that  on  the  26th  of  September, 
1891,  the  present  bill  was  filed  against  said  administra- 
tor and  others,  which  date  is  within  the  18  months  after 
his  appointment,  and  the  claim  is  sufficiently  described 
in  the  present  bill. 

3.  The  demurrer  is  confessed  as  to  John  H.  Short 
and  Wm.  T.  Bishop,  as  administrators  of  L.  M.  Burney, 
and  by  amendment,  their  names,  as  such,  were  stricken 
out  of  the  bill,  and  added  as  individuals,  so  that  the  suit 
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!  should  stand  against  them  in  their  individual  and  not  in 

m\  their  representative  capacity.     In  this  the  bill  was  made 

s:  multifarious.     The  claim  against  them  was  a  personal 

penalty  alleged  to  have  been  incurred  by  them,  for  which 
they  are  answerable  at  law,  and  which  is  a  separate  and 
distinct  matter,  having  no  necessary  connection  with  the 
\  objects  of  this  bill. — Martin  v.  Ellerbe,  70  Ala.  326,  335 ; 

Hardin  v.  Swoope,  47  Ala.  273;  Clay  v.   Gurley,  62  Ala. 
i;  14  ;  Conner  v.  Smith,  74  Ala.  115, 121. 

\  4.     Of  Sarah  King  it  is  averred,  that  she  was  one  of 

\  the  several  and  only  heirs  at  law  of  said  J.  E.  Mayes  at 

£  his  death  ;  that  she  died  in  1884,  and  that  her  estate  is 

i  interested  in  this  suit,  entitled  to  whatever  amount  she 

J  would  receive,  if  living,  out  of  the  estate  of  Mayes,  but 

neither  her  administrator,  nor  her  heirs  at  law  are  joined 
as  complainants  or  defendants.     The  bill  also  fails    to 
f  aver  that  there  is  no  administrator  or  executor  of  her  es- 

tate, or  whether  or  not  she  left  children.     It  was  subject 
jj  to  demurrer  on  this  account,  and  was  not  a  case  made 

*  out  under  the  statute  for  the  appointment  of  an  adminis- 

!j  trator  ad  litem. — Code,  §  2283;  Fretwellv.  McLemore,  52 

-  Ala.  124;  Sullivan  v.  Lawler.  72  Ala.  68,  71. 

r^  5.     Independent  of   any  of  the  foregoing  principles, 

T  there  remains  a  question  which  determines  the  fate  of 

the  present  bill.  The  county  of  Clay  was  formed  out  of 
portions  of  Talladega  and  Randolph  counties,  by  act  of 
the  General  Assembly,  adopted  December  7, 1866.  Acts 
1&66-67,  p.  \>2.  The  legislature,  in  the  adoption  of  that 
act,  made  no  provision  concerning  the  administrations  of 
estates,  pending  in  the  probate  courts  of  the  counties  of 
Talladega  and  Randolph,  at  or  after  the  formation  of  the 
new  county.  It  was  its  exclusive  province  to  do  so.  In 
the  absence  of  any  such  provisions,  such  administrations 
continued  in  the  parent  counties,  unaffected  by  the  for- 
mation of  the  new  county. — Vanhoose  v.  Biish,  54  Ala. 
342  ;  Wright  v.  Ware,  50  Ala.  549  ;  Coltartv.  Allen.  40  Ala. 
155.  The  jurisdiction  of  the  old  counties  in  which  suits 
were  pending  was  not  ousted  in  the  formation  of  the  new 
county,  either  as  to  the  persons  or  subject  matter;  and 
this  principle  was  as  applicable  to  administrations  pending 
in  the  probate  courts  of  these  counties,  as  to  suits  in  any 
of  their  courts. — 4  Am.  &  Eng.  Encyc.  of  Law,  335  Lind- 
say v.  McCarmack,  2  A.  K.  Marsh.  229 :  Drake's  Admr.  r. 
Vaughan,  6  J.  J  Marsh.  147;  Arnold  v.  Styles,  2  Black. 
(Ind.)  391;  5  Watts  (Pa.)  87. 
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Mayes  resided  and  died  in  Talladega  county  in  1862, 
and  said  King  was  appointed  his  administrator,  by  the 
probate  court  of  that  county,  in  that  year.  If  for  any 
allowable  reason,  it  became  necessary  or  proper  to  trans- 
fer the  settlement  of  the  administration  of  that  estate 
from  the  probate  court  of  Talladega  county  into  a  court 
of  equity,  the  chancery  court  of  Talladega,  in  whose  pro- 
bate court  said  administration  was  pending,  and  not  the 
chancery  court  of  Clay  county,  had  jurisdiction  ;  and  was 
the  one  into  which  such  settlement  ought  to  have  been 
removed.  In  the  absence  of  legislation  authorizing  it, 
the  chancery  court  of  Clay  had  no  more  jurisdiction  of 
the  administration  and  settlement  of  the  estate,  than  any 
other  chancery  .court  of  the  State. 

6.  The  6th  section  of  said  act  makes  provision  for  the 
transfer  of  suits  pending  againBt  defendants,  from  the 
courts  of  the  old  counties  into  the  new  one,  and  has  no 
reference  to  administrations  pending  in  the  probate 
courts  of  the  older  counties.  Indeed,  this  provision  is  to 
be  construed  as  the  expression  of  a  legislative  intent  that 
such  administrations  were  not  to  be  removed  into  the  pro- 
bate court  of  Clay. 

From  what  has  been  said,  it  follows,  that  the  chan- 
cery court  of  Clay  county  has  no  jurisdiction  of  this 
cause,  and  a  decree  will  be  here  entered  dismissing  the 
bill. 


Green  v.  Sneed. 

Action  of  Detinue  by  Mortgagee  against   Mortgagor 

1.  Unauthorized  alteration  of  written  instrument. — Any  material 
alteration  of  a  written  instrument  after  its  execution,  without  the 
maker's  consent,  avoids  it,  and  discharges  the  maker  from  all  obliga- 
tions depending  upon  it. 

2.  Same;  filling  blanks  in  excess  of  authority. — Where  one  of 
the  parties  to  a  written  instrument,  who  is  authorized  to  fill  a  blank 
in  the  instrument  in  a  certain  way,  or  by  the  insertion  of  a  certain 
amount,  inserts  in  the  blank  matters  or  an  amount  not  covered  by  the 
authorization,  such  alteration  is  material,  and  vitiates  the  instrument 
as  between  the  original  parties  thereto,  although  the  alteration  was 
not  made  with  a  fraudulent  intent. 
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Appeal  from  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  John  B.  Tally. 

John  H.  Sneed  sued  Andrew  H.  Green  in  detinue  for 
the  possession  of  certain  personal  property,  to  which  he 
claimed  title  under  and  by  virtue  of  a  mortgage  executed 
by  the  defendant,  the  law  day  of  which  had  passed.  The 
defendant's  testimony  showed  that  the  plaintiff  had  filled 
a  blank  in  the  mortgage  by  inserting  a  larger  amount 
than  that  agreed  on  by  the  parties  and  contemplated  by 
the  defendant,  when  he  authorized  the  plaintiff  to  fill  in 
the  blank.  On  the  trial  of  the  cause  there  was  a  verdict 
for  the  defendant ;  but  on  motion  of  the  plaintiff  for  a 
new  trial,  the  court  set  aside  the  judgment,  and  granted 
a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
to  the  evidence. 

To  the  ruling  of  the  court  annulling  the  judgment  and 
granting  a  new  trial  the  defendant  duly  excepted,  and 
now  brings  this  appeal,  and  assigns  such  ruling  as  error. 

Brown  &  Street,  for  appellant. —  (1.)  A  material 
alteration  of  an  instrument  to  the  prejudice  of  the  obli- 
gor avoids  it  unless  done  with  his  express  or  implied  con- 
sent.— Glover  v.  Bobbins f  49  Ala.  219;  Lamar  v.  Brown, 
56  Ala.  157;  Toomer  v.  Rutland,  57  Ala.  379;  1  Rand. 
Cora.  Paper,  §  187.  (2.)  The  same  rule  applies  to  the 
filling  of  blanks  in  a  manner  not  authorized  by  the 
maker. — Toomer  v.  Rutland,  57  Ala.  379;  1  Rand.  Com. 
Paper,  §§  181-187.  (3.)  The  motive  with  which  the 
change  is  made  or  the  unauthorized  filling  of  the  blanks 
done  is  immaterial.  It  is  not  because  such  is  a  fraud 
per  8e,  but  because  a  contrary  rule  would  open  too  great 
a  door  for  fraud . — Toomer  v .  Rutland,  57  Ala.  379  ;  Glover, 
v.  Robbins,  49  Ala.  219. 

Lusk  &  Bell,  contra. 

McCLELLAN,  J. — The  ovidence  is  free  from  conflict 
that  Sneed  was  authorized  to  fill  the  blank  left  in  the 
mortgage  executed  by  Green  to  him,  by  inserting  therein 
the  amount  of  the  former's  debt  against  the  latter,  after 
deducting  therefrom  the  proceeds  of  certain  two  bales  of 
cotton,  and  adding  thereto  the  costs  of  a  former  suit 
between  the  parties.  There  is  conflict  in  the  testimony 
as  to  whether  the  mortgagee  also  had  authority  to  add 
Vol.  101. 
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to  the  debt  and  costs  attorney's  fees  incurred  by  him  in 
the  former  suit,  and  insert  the  aggregate  of  all  these 
items  in  the  blank  space  left  in  the  instrument.  For  the 
purposes  of  this  appeal,  however,  it  will  be  conceded 
that  the  mortgagee  was  authorized  to  include  and  insert 
as  a  part  of  the  amount  intended  to  be  secured  the  sum 
paid  his  attorney  for  services  in  the  previous  litigation. 
A  satisfying  preponderance  of  the  evidence  fixes  the 
amount  of  the  debt  balance  at  one  hundred  and  twenty- 
five  ($125)  dollars.  It  was  shown  without  conflict  that 
the  attorney's  fee  in  question  was  $18,  and  the  costs  of 
the  former  suit  amounted  to  $8.65.  The  total  of  these 
sums  is  one  hundred,  fifty-one  and  65-100  dollars.  The 
balance  of  the  debt  which  the  mortgagee  claimed  to  be 
due  was  $138.24.  Adding  to  this  the  attorney's  fee  and 
court  costs,  the  total  is  $164.89.  No  phase  or  tendency 
of  the  evidence  shows  a  greater  total  than  this,  and  this 
sum,  $164.89,  on  the  aspects  of  the  testimony  most 
favorable  to  the  plaintiff,  marks  the  extremest  limit  of 
the  amount  he  was  authorized  to  insert  in  the  instru- 
ment. The  amount  actually  inserted  by  or  for  him  was 
$167.10 ;  $2.21  in  excess  of  his  authority,  if  the  evidence 
in  his  own  behalf  is  to  be  taken  as  true,  and  $15.45  in 
excess  of  the  amount  which ,  according  to  a  preponder- 
ance of  the  testimony,  he  was  authorized  to  insert  in  the 
blank. 

The  general  proposition  that  any  material  alteration 
of  an  instrumeiit  after  its  execution,  without  the  maker's 
consent,  avoids  it  and  discharges  him  from  all  obliga- 
tion depending  upon  it  is  not  controverted  in  this  case. — 
Montgomery  v.  Crossthivait ,  90  Ala.  553,  8  So.  Rep.  498; 
Anderson  v.  Bellinger,  87  Ala.  334,  6  So.  Rep.  82.  Nor 
can  it  be  doubted  in  principle  or  upon  authority  that  a 
material  and,  as  between  the  original  parties  to  the  in- 
strument, vitiating  alteration  may  consist  in  the  filiing 
of  a  blank,  which  the  promisee  is  authorized  to  fill  in  a 
certain  way,  by  the  insertion  therein  of  matter  not  cov- 
ered by  the  authorization. — 1  Am.  &  Eng.  Encyc.  of 
Law,  p.  518;  Toomer  v.  Rutland,  57  Ala.  379.  And  as 
any  change  of  the  amount  intended  to  be  evidenced  by 
a  writing,  whereby  it  becomes  nominally  a  promise  to 
pay  either  a  greater  or  less  sum  than  that  originally  ex- 
pressed is  a  material,  and,  therefore,  vitiating  alteration 
(1  Amer.  &  Eng.  Encyc.  of  Law,  p.  508) ,  so,   in  princi- 
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altered  as  shown  by  the  uncontro verted  evidence,  and 
its  emasculation  is  none  the  less  complete  because  of  the 
absence  of  evil  intent  on  the  part  of  the  plaintiff  in 
committing  the  act  which  destroyed  it. 

The  evidence  not  only  authorized  the  jury  to  find  for 
the  defendant,  but  it  showed,  without  conflict  or  room 
for  adverse  inference,  that  the  muniment  of  title  upon 
which  the  plaintiff  relied  for  recovery  was  utterly  infirm 
and  invalid,  and  hence  the  jury  could  not  have  found 
other  than  they  did  under  the  law  of  the  case. 

It  is  clear  that  the  trial  court  erred  in  setting  aside 
the  verdict  and  granting  a  new  trial.  The  judgment  to 
that  effect  is  reversed  and  annulled,  the  motion  for  new 
trial  is  overruled  and  denied,  and  the  verdict  and  judg- 
ment for  defendant  as  returned  and  rendered  in  the  court 
below  is  left  in  full  force. 

Reversed  and  rendered. 


Moog  et  ux  v.  Barrow  et  al. 

Bill  in  Equity  to  set  aside  as  Fraudulent  Conveyances  by 
Insolvent  Debtor. 

1.  Bill  to  set  aside  conveyances  as  fraudulent;  denials  of  the  answer. — 
An  answer  to  a  bill  of  complaint  that  contains  a  mere  general  denial 
of  the  matters  charged  is  not  sufficient ;  and  in  response  to  a  bill  filed 
to  set  aside  conveyances  as  fraudulent,  the  answer  must  specifically 
deny  the  allegations  that  charge  material  matters,  prima  facie  within 
the  knowledge  of  defendants,  which  render  the  conveyances  fraudu- 
lent and  void,  or  such  allegations  will  be  considered  as  admitted  and 
true,  entitling  the  complainant  to  the  relief  sought. 

2.  Fraudulent  conveyances;  evidence  on  bill  filed  to  set  them  aside. — 
Where  an  insolvent  debtor  conveys  lands  to  some  of  his  creditors  by 
a  deed  absolute  in  form,  in  alleged  payment  of  a  debt  greatly  less 
than  the  value  of  the  lands,  and  the  creditors  subsequently  convey 
the  same  lands  to  the  wife  of  the  debtor  upon  a  recited  cash  consid- 
eration, greatly  less  than  the  value  of  the  lands,  and  at  the  time  of  the 
latter  conveyance  the  said  creditors  accounted  to  the  debtor  for  the 
rents  collected  and  taxes  paid  by  them  pending  their  possession,  and 
offers  to  purchase  said  lands  were  referred  to  the  debtor,  who  con- 
tinuously claimed  the  ownership  thereof,  the  deed  to  the  creditors 
will  be  construed  a  mortgage,  and  upon  a  bill  filed  by  other  creditors 
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Upon  the  submission  of  the  cause,  upon  the  pleadings 
and  proof,  the  chancellor  granted  the  relief  prayed  for, 
and  decreed  that  the  said  deeds  be  set  aside  and  annulled 
and  held  for  naught.  The  defendants  appeal,  and  assign 
this  decree  as  error 

Henry  Chamberlain,  for  appellants. — There  is  a  fatal 
variance  between  the  allegations  of  the  bill  and  the  proof. 
The  proof  shows  that  the  title  to  the  property  was  in  the 
firm  of  A.  &  B.  Moog,  and  not  in  Bernard  Moog  as 
alleged  in  the  bill.— Floyd  v.  Hitter,  56  Ala.  356;  Webb 
r.  Cruwford,  77  Ala.  440;  3  Brick.  Dig.  402,  §  571. 

McIntosh  &  Rich,  contra. — There  was  no  variance 
between  the  proof  and  the  allegations  of  the  bill,  so  far 
as  the  parties  to  the  present  suit  were  concerned. — 
Campbell  v.  Lunsford,  83  Ala.  512;  3  So.  Rep.  522; 
Smith  v.  Alexander,  87  Ala.  387,  6  So.  Rep.  51 ;  Kimbrcll 
v.  Rogers,  90  Ala.  339  ;  7  So.  Rep.  241 ;  3  Brick.  Dig.  405, 
§  20. 

COLEMAN,  J. — Barrow  et  al.,  creditors  of  Bernard 
Moog,  filed  this  bill  attacking  certain  conveyances  of 
land  as  fraudulent  and  void,  made  by  Bernard  Moog  and 
wife  to  Haas  &  Hemly,  and  subsequently  by  Haas  & 
Hemly  to  the  wife  of  Bernard  Moog.  The  deeds  are  in' 
terms  absolute.  The  consideration,  as  expressed  in  the 
conveyance  from  Moog  and  wife  to  Haas  &  Hemly,  was 
the  payment  of  a  past  debt  due  them  by  Moog,  and  that 
expressed  in  the  conveyance  to  the  wife  of  Moog  was  a 
cash  consideration  of  five  hundred  dollars.  The  bill 
shows  that  complainants  were  creditors  at  the  time  of, 
and  prior  to,  the  execution  of  these  conveyances,  and 
avers  that  the  deed  to  Haas  &  Hemly  was  intended  to 
operate  only  as  a  mortgage  to  secure  the  indebtedness  of 
Moog  to  Haas  &  Hemly,  and  that  the  conveyance  to  the 
wife  of  Moog  was  intended  as  a  fraud ;  that  the  money 
expressed  as  the  consideration  was  furnished  by  Moog 
himself,  and  was  in  fact  payment  of  the  debt,  for  which 
the  conveyance  was  intended  to  operate  as  a  mortgage 
security. 

The  answer  consists  of  only  two  paragraphs  to  these 
important  allegations  of  the  bill.  The  first  is:  "That 
they  and  each  of  them  deny  the  allegations  and  charges 
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set  forth  in  each  paragraph  of  complainant's  said  bill  of 
complaint,  from  paragraph  one  to  paragraph  six,  both 
inclusive."  This  is  the  only  response  of  Bernard  Moog 
to  the  bill.  By  a  second  paragraph  the'  wife  answers 
that  she  purchased  the  property  "in  good  faith  and 
parted  with  value  by  paying  money  therefor,  without 
notice  of  complainants '  alleged  equity."  The  charge  of 
complainants  that  her  husband  conducted  the  entire 
transaction,  and  furnished  to  her  the  money,  and  that 
the  payment  was  in  satisfaction  of  the  mortgage  debt  is 
not  denied  or  referred  to  in  her  answer. 

An  answer  is  not  sufficient  that  states  a  general  denial 
of  the  matters  charged .  There  should  be  a  clear  and 
distinct  response  to  each  averment  of  the  bill. — Story 
Eq.  PL,  §  852  ;  Daniels  Ch.  Pr.  §  844  ;  Savage  v.  Benham, 
17  Ala.  131.  When  a  material  matter  is  charged  in  the 
bill,  which  prima  facie  is  within  the  knowledge  of  the 
defendant  and  he  fails  to  deny  it,  it  must  be  considered 
as  admitted. — Smiley  v.  Siler,  35  Ala.  88  ;  Grady  v.  Rob- 
inson, 28  Ala.  289. 

But  aside  from  these  principles  the  proof  is  clear,  that 
the  deed  to  Haas  &  Hemly  was  intended  to  operate  only 
as  a  mortgage.  The  grantee  Hemly  testifies,  that  on 
settlement  with  Moog,  at  the  time  of  the  reconveyance 
to  Moog  and  wife,  he  accounted  for  all  the  rents  collected 
from  the  land,  and  charged  Moog  with  the  taxes,  that 
more  than  once,  persons  offered  to  purchase  the  land 
from  him,  and  on  each  occasion  he  referred  the  proposi- 
tion to  Moog,  who  declined  to  accept  the  offer,  and* that 
Moog  always  as  to  him  claimed  the  land,  subject  only  to 
the  payment  of  the  debt  due  Haas  &  Hemly.  The  real 
value  of  the  land,  shown  to  be  much  more  than  double 
the  amount  of  the  consideration,  is  competent  evidence 
to  be  considered  in  this  connection.  Neither  Moog  nor 
his  wife  were  examined  as  witnesses  in  the  case.  We  do 
not  doubt  the  correctness  of  the  conclusion  of  the  chan- 
cellor from  the  facts  introduced  in  evidence. 

It  is  insisted  that  there  is  a  variance  in  the  probata  and 
allegata,  which  is  fatal  to  any  relief,  in  this,  that  the  bill 
charges  that  Moog  the  defendant  owned  the  land  in  fee, 
and  the  proof  shows,  that  the  fee  was  in  A.  &  B.  Moog, 
and  we  are  referred  to  the  cases  of  Floyd  v.  RiUer,  56 
Ala.  356,  and  Webb  v.  Crawford,  77  Ala.  440,  in  support 
of  the  contention.  Neither  of  these  cases  have  any  ap- 
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plication  to  the  question  under  consideration.  Moog 
conveyed  by  deed  with  warranties  the  whole  land  to 
Haas  &  Hemly.  Mrs.  Moog  claims  only  under  title 
derived  from  her  husband  through  Haas  &  Hemly.  A. 
Moog  is  not  a  party  to  the  bill.  Mrs.  Moog  does  not  rely 
upon  title  from  A.  &  B.  Moog,  but  title  from  Haas  & 
Hemly,  who  acquired  title  from  B.  Moog  only,  the  hus- 
band. This  is  the  title  that  is  attacked  as  fraudulent. 
This  is  the  title  that  Mrs.  Moog  is  called  upon  to 
defend.  There  is  no  variance  in  the  allegata  and  probata 
so  far  as  the  parties  to  the  bill  are  concerned.  There  is 
no  error  in  the  record. 
Affirmed. 
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Statutory  Claim  Suit. 

1.  Evidence  as  to  value  of  goods  in  claim  suit. — In  a  statutory  claim 
suit,  where  the  sale  of  goods  by  an  insolvent  debtor  to  the  claimant, 
in  payment  of  an  alleged  indebtedness,  is  assailed  on  the  ground  of 
undervaluation,  the  amount  the  claimant  received  for  such  goods  at 
a  private  sale  subsequently  made  to  third  parties,  is  not  legal  evi- 
dence against  the  attacking  creditor  of  the  value  of  the  goods;  and 
questions  seeking  to  elicit  such  evidence  should  not  be  allowed. 

2.  Declarations  against  the  interest  of  claimant;  when  incompetent.  In 
a  statutory  claim  suit,  evidence  of  declarations  made  by  the  grantor 
of  the  claimant  against  the  interest  of  the  latter,  when  he  was  not 
present  to  deny  or  explain  them,  is  incompetent,  and  its  admission  is 
error. 

8.  Indefinite  exceptions ;  not  considered  on  appeal. — It  is  the  duty  of 
the  party  excepting  to  the  ruling  of  the  trial  court,  to  make  clear  to 
the  appellate  court  the  error  insisted  on  ;  and  if  a  question  asked  a 
witness  is  too  indefinite  to  enable  the  court  of  appeal  to  determine 
whether  it  sought  to  elicit  legal  or  illegal  evidence,  the  assignments  of 
error  based  on  an  exception  to  the  ruling  of  the  trial  court  on  such 
question  will  not  be  considered. 

4.  Indefinite  assignment*  of  error;  not  considered  on  appeal. — An  as- 
signment of  error  that  "the  court  erred  in  sustaining  claimant's  ob- 
jections to  questions  showing  the  fraudulent  intent  of  [the  debtor]  in 
disposing  of  goods.  Pages  62  and  63,"  when  there  are  a  number  of  ques- 
tions on  the  pages  referred  to,   to  which  tha   court  sustained   obj??- 
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tions,  is  too  indefinite  to  be  reviewed  by  this  court ;  since  such  as- 
signment of  error  does  not  point  out  to  the  court  the  questions  sup- 
posed to  show  such  intent. 

5.  Charge  as  to  fraudulent  conveyance. — In  a  statutory  claim  suit, 
where  the  sale  to  the  claimant  is  attacked  as  fraudulent,  a  charge 
which  instructs  the  jury  that  they  must  find  a  verdict  for  the  claim- 
ant, if  the  evidence  in  the  cause  shows  an  honest  intent  on  the  part  of 
the  claimant  (grantee)  to  secure  the  payment  of  a  bona  fide  indebted- 
ness, and  that  there  was  no  reservation  of  benefit  to  the  debtors  in  the 
purchase  of  said  goods  from  them,  and  that  the  claimant  received  no 
more  goods  than  was  sufficient  to  pay  his  debts,  asserts  a  correct 
proposition  of  law,  and  is  properly  given. 

6.  Fraudulent  conveyance;  whsn  wore  goods  delivered  than  mentioned 
in  bill  of  sale. — In  a  statutory  claim  suit,  where  an  attaching  creditor 
attacks  as  fraudulent  the  sale  of  the  attached  property  by  the  debtor 
to  the  claimant,  if  it  is  shown  that  there  were  delivered  to  the  claim- 
ant more  goods  than  were  mentioned  in  the  bill  of  sale,  the  transac- 
tion is  fraudulent  as  to  the  other  creditors  of  the  debtor,  and  the 
entire  sale  should  be  set  aside  as  fraudulent  and  void. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  John  Moore. 

This  was  a  statutory  claim  suit  instituted  by  Charles 
L.  Rodenberg  claiming  a  certain  portion  of  a  stock  of 
goods,  which  had  been  levied  on  under  an  attachment 
issued  at  the  instance  of  H.  B.  Claflin  Co.  against  F.  S. 
&  H.  Rosenberg. 

The  evidence,  as  shown  by  the  bill  of  exceptions,  tends 
to  show  that  F.  S.  &  H.  Rosenberg,  who  were  doing  a 
mercantile  business  in  Selma,  Ala.,  were,  on  January 
20,  1891,  indebted  to  H.  B.  Claflin  Co.  in  the  sum  of 
$6,203.61.  On  the  evening  of  January  20,  1891,  they 
sold  a  part  of  their  stock  of  goods  to  Charles  L.  Roden- 
berg in  satisfaction  of  an  indebtedness  of  $1,500.  These 
goods  were  sold  and  packed  in  boxes  and  a  trunk  be- 
tween 7  and  9  o'clock  that  night,  and  were  left  in  the 
store.  At  half  past  10  o'clock  the  same  night  F.  S.  & 
H.  Rosenberg  made  an  assignment  for  the  benefit  of 
their  creditors  to  one  Rothchild,  and  at  one  o'clock  on 
the  same  night  plaintiff  sued  but  and  had  levied  an  at- 
tachment on  all  of  the  goods  in  the  store  of  F.  S.  &  H. 
Rosenberg,  including  these  goods  packed  in  boxes  and 
in  the  trunk,  which  had  been  sold  to  Charles  L.  Roden- 
berg. On  the  next  morning  the  said  Charles  L.  Roden- 
berg demanded  of  the  sheriff  the  goods  which  he  had 
bought.  Upon  the  refusal  of  the  sheriff  to  surrender  the 
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said  goods,  said  Charles  L.  Rodenberg  made  the  neces- 
sary affidavit,  and  gave  bond  in  double  the  appraised 
value  of  the  goods,  and  instituted  a  claim  suit  for  said 
goods,  as  provided  by  the  statute. 

The  claimant  introduced  in  evidence  a  bill  of  sale  from 
F.  S.  &  H.  Rosenberg  for  the  goods  purchased,  to  which 
bill  of  sale  was  attached  an  itemized  statement  of  the 
goods,  marked  "Schedule  A."  According  to  this  item- 
ized statement  the  goods  thus  sold  to  the  claimant 
amounted  to  $1,603.45.  At  the  bottom  of  this  statement 
there  was  a  receipt  of  Charles  L.  Rodenberg,  acknowl- 
edging payment  in  full  of  the  indebtedness  of  F.  S.  '&  H. 
Rosenberg  to  him.  The  evidence  for  the  plaintiff  tended 
to  show  that  there  was  attached  to  the  same  bill  of  sale 
another  statement  called  "Schedule  A,  continued," 
amounting  to  $605.02.  at  the  bottom  of  which  payment 
in  full  was  acknowledged  by  Charles  L.  Rodenberg. 
There  was  also  evidence  introduced  in  behalf  of  the 
plaintiff  that  there  were  articles  of  embroideries  and 
table  napkins,  varying  in  value,  according  to  the  testi- 
mony., from  $200  to  $600,  which  were  delivered  to  the 
claimant,  but  which  were  not  included  in  these  itemized 
statements.  The  claimant  himself  testified  that  in  the 
trunk  there  were  some  articles  that  were  not  included  in 
the  itemized  statements  ;  and,  also,  that  there  were  some 
articles  included  in  the  statement,  which  were  not  deliv- 
ered to  him. 

The  evidence  of  the  claimant  further  showed  that  all 
of  the  goods  he  received  from  F.  S.  &  H.  Rosenberg 
were  sold  by  him  to  one  Jack  Holtzman  and  Oberndorf 
&  Ullman ;  that  Oberndorf  &  Ullman  paid  the  claim- 
ant $1,250  for  the  goods  they  bought,  which  amount  was 
60  per  cent,  of  the  New  York  cost  of  the  goods  at  the 
time  of  the  purchase  on  March  1,  1891 ;  and  that  Holtz- 
man paid  something  over  $100  for  the  goods  he  pur- 
chased. 

Upon  re-direct  examination  of  the  claimant  he  was 
asked,  "What  was  the  amount  received  by  you  for  all 
the  goods  sold  to  Jack  Holtzman ?"  and  "What  amount 
did  you  receive  for  all  the  goods  you  sold  to  Oberndorf 
A  Ullman V9  The  plaintiff  objected  to  each  of  these 
questions,  and  separately  excepted  to  the  court's  over- 
ruling its  objections  to  each  of  them. 

On  the  examination  of  Robt.  Kennedy,  after  his  hav- 
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ing  testified  that  he  was  the  deputy  sheriff  who  levied 
the  attachment  at  the  suit  of  Claflin  &  Co.  against  F.  S. 
&  H.  Rosenberg,  and  that  he  delivered  the  goods  claimed 
by  the  claimant  to  him,  he  was  asked  on  cross-examina- 
tion, "What  was  the  amount  of  the  H.  B.  Claflin  Co.'s 
debt,  claimed  when  levy  was  made?"  The  plaintiff  ob- 
jected to  this  question,  and  duly  excepted  to  the  court's 
overruling   its  objection. 

Upon  the  introduction  by  the  plaintiff  of  J.  I.  Bizzell, 
he  testified  that  he  was  in  the  employ  of  the  defendants 
in  attachment,  and  assisted  in  packing  the  goods  sold  to 
Chas.  L.  Rodenberg  in  the  boxes  and  trunk,  and  that 
when  he  commenced  to  put  up  the  goods,  F.  S.  Rosen- 
berg told  him  to  value  them,  but  that  after  valuing  a 
few  of  the  goods,  F.  S."  Rosenberg  stopped  him,  saying 
he  put  too  high  a  valuation  on  them.  This  witness  was 
asked  by  the  plaintiff,  "If  Fred  S.  Rosenberg,  while 
they  were  selecting  and  packing  the  goods,  told  him, 
witness,  that  claimant  had  agreed  to  receive  goods  for 
him?"  The  court  sustained  the  claimant's  objection  to 
this  question,  and  the  plaintiff  duly  excepted.  The 
plaintiff  then  asked  the  witness,  "If  he  knew  of  Fred  S. 
Rosenberg  trying  to  get  the  claimant  to  receive  goods  for 
him,  the  said  F.  S.  Rosenberg?"  The  claimant  object- 
ed to  this  question,  the  court  sustained  the  objection  and 
plaintiff  duly  excepted.  The  plaintiff  then  offered  to 
prove  by  said  witness  "that  after  the  packing  of  the 
boxes,  F.  S.  Rosenberg  put  in  his  pockets  a  number  of 
bill  heads,"  but  claimant  objected  to  this  evidence,  the 
court  sustained  the  objection,  and  the  plaintiff  excepted. 
There  were  several  other  exceptions  reserved  by  the  plain- 
tiff to  the  court's  sustaining  the  claimant's  objections  to 
the  evidence  sought  to  be  introduced  by  this  witness ; 
but  the  assignments  of  error  to  these  rulings  render  it 
unnecessary  to  notice  them  in  detail.  This  assignment 
of  error  is  in  the  following  language  :  "The  court  erred 
in  sustaining  claimant's  objection  to  questions  showing 
the  fraudulent  intent  of  F.  S.  Rosenberg  in  disposing  of 
goods.     Pages  62  and  63." 

Upon  the  introduction  of  all  the  evidence  the  court,  at 
the  request  of  the  claimant,  gave  the  following  written 
charges  to  the  jury,  to  the  giving  of  each  of  which  the 
plaintiff  separately  excepted:  (1.)  "The  court  never 
strives  to  force  conclusions  of  fraud,  and  if  all  the  facts 
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in  evidence  in  this  case  are  susceptible  of  an  honest  in- 
tent and  without  fraud  so  far  as  Rodenberg  (the  claim- 
ant) is  concerned,  and  that  there  was  no  reservation  of 
benefit  to  F.  S.  &  H.  Rosenberg  in  the  purchase  of  said 
goods,  and  that  his  was  a  bona  fide  debt,  and  that  he  re- 
ceived no  more  goods  than  were  sufficient  to  pay  his 
debt,  then  you  will  find  a  verdict  for  claimant.' '  (2.) 
"  If  the  jury  believe  from  the  evidence  that  Rodenberg 
received  other  goods  than  those  named  in  his  bill  of  sale 
from  F.  S.  &  II .  Rosenberg,  yet  that  would  not  invali- 
date the  sale  to  him,  if  the  jury  believe  the  purchase 
by  him  was  fair  and  honest,  and  a  reasonably  fair  sum 
was  paid  for  the  goods/ ' 

There  was  judgment  for  the  claimant.  The  plaintiff 
appeals,  and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Pettus  &  Pettus,  and  Dawson  &  Pitts,  for  appellants. 

G.  A.  Robbins,  and  Craig  &  Craig,  contra. 

HEAD,  J. — The  first  and  second  assignments  of  error 
must  be  sustained,  The  sale  of  the  goods  by  F.  S.  and 
H.  Rosenberg  to  claimant  was  being  assailed  by  the 
plaintiff  on  the  ground  of  undervaluation.  What  claim- 
ant received  for  the  goods,  on  private  sales  made  by  him 
afterwards  to  third  parties,  can  not  be  legal  evidence, 
against  the  plaintiff,  of  their  value.  Such  sales  afford 
no  test  of  value.  To  allow  such  evidence  would  be  to 
allow  a  party  to  make  evidence  for  himself. 

The  question  asked  Kennedy,  "What  was  the  amount 
of  the  H.  B.  Claflin  Company  *s  debt,  claimed  when  the 
levy  was  made ?"  seems  entirely  immaterial  and  useless, 
and,  no  doubt,  will  not  be  asked  again  on  another  trial. 

The  matters  proposed  to  be  proved  by  the  witness, 
Bizzell,  covered  by  the  fourth  and  seventh  assignments 
of  error,  were  not  competent  evidence  against  the  claim- 
ant. They  are  declarations  of  Fred.  S.  Rosenberg  against 
the  interest  of  claimant,  when  the  latter  was  not  present 
to  deny  or  explain  them. 

It  is  the  duty  of  a  party  excepting  to  make  clear  to 
this  court  the  error  insisted  on.  The  question  to  wit- 
ness, Bizzell,  "If  he  knew  of  Fred.  S.  Rosenberg  trying 
to  get  claimant  to  receive  goods  for  him ,  the  said  Fred . 
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S.  Rosenberg ?"  is  too  indefinite  to  enable  us  to  determine 
whether  it  sought  to  elicit  legal  evidence  or  not. 

The  sixth  assignment  of  error  is  too  general  and  in- 
definite. There  are  a»  number  of  questions  covered  by 
pages  62  and  63  of  the  record ,  to  which  the  court  sus- 
tained objections.  We  are  asked  by  this  assignment  to 
consider  those  "showing  the  fraudulent  intent  of  F.  S. 
Rosenberg  in  disposing  of  goods . ' '  The  appellant  should 
have  pointed  out  to  us  the  questions  supposed  to  show 
such  intent. 

The  first  charge  given  at  the  instance  of  claimant  is 
free  from  error.  It  but  asserts  the  oft  repeated  doctrine 
of  this  court  in  reference  to  sales  of  goods  in  payment  of 
existing  debts. 

There  is  evidence  tending  to  show  that  there  were 
goods  in  the  boxes  and  trunk  delivered  to  claimant  which 
were  not  mentioned  in  the  bill  of  sale  which  was  exe- 
cuted by  the  Rosenbergs  to  claimant,  at  the  time  of  the 
purchase,  on  the  20th  day  of  January,  18vfl .  The  title 
to  those  goods,  however,  is  not  involved  in  the  issue 
tried  in  this  cause.  The  only  goods  claimed  by  the 
claimant,  and  for  which  he  gave  bond  to  try  the  right  of 
property  in,  are  those  mentioned  and  described  in  the 
schedule  to  the  bill  of  sale.  But  this  feature  of  the 
transaction,  nevertheless,  raises  an  important  inquiry 
touching  the  bona  fdes  and  validity  of  the  sale.  The  bill  of 
sale,  which  is  set  out  in  the  record,  has  its  well  defined 
legal  effect,  which  could  not  be  altered  or  varied  by  any 
other  agreement,  express  or  implied,  made  at  the  time 
and  resting  in  parol .  Its  effect  is  that  the  Rosenbergs 
sold  to  claimant  the  goods  mentioned  therein,  and  no 
other,  in  full  payment  and  discharge  of  the  entire  in- 
debtedness owing  him  by  them  ;  so  that  the  moment  the 
bill  of  sale  was  executed  and  delivered,  that  indebted- 
ness was  discharged  by  the  transfer  of  the  goods  therein 
conveyed.  It  matters  not  that  those  goods  may  have 
been  worth  less  than  the  indebtedness,  for  by  the  contract 
of  the  parties  the  transfer  of  them  was  accepted  in  full  pay- 
ment. The  debt  was  cancelled  as  completely  as  if  it  had 
been  paid  in  cash.  That  contract,  the  moment  it  was 
executed,  resulting,  as  we  have  seen,  in  the  cancellation 
of  the  indebtedness,  became  irrevocable  and  unalterable, 
as  against  the  other  creditors  of  the  Rosenbergs.  They 
could  not  then  or  thereafter  lawfully  deliver  other  goods 
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to  the  claimant  in  prfyment  of  that  indebtedness  ;  and  if 
they  did  add  to  the  goods  mentioned  in  the  bill  of  sale, 
other  goods  of  material  value,  and  deliver  the  same  to 
the  claimant,  as  and  for  payment  of  the  said  indebted- 
ness; and  if  the  claimant  knew  of  such  unlawful  de- 
livery, or  afterwards  ratified  it  by  disposing  of  the  goods 
so  unlawfully  delivered,  as  his  own,  the  transaction  was 
a  fraud  upon  the  other  creditors  which  authorized  them 
to  set  aside  the  sale,  as  to  all  the  goods.  Such  a  trans- 
action is  nothing  less  than  a  demonstration  that  the 
parties  applied  more  of  a  debtor's  goods  in  alleged  pay- 
ment of  his  debt  than  by  law  they  were  entitled  to  do, 
as  against  the  rights  of  other  creditors.  It  was,  in 
effect,  an  attempt  to  change  the  terms  of  the  written  con- 
tract, revive  the  debt  and  apply  more  goods  to  its  pay- 
ment ;  and  all  occurred  at  ong  and  the  same  time  and  as 
parts  of  one  transaction.  This  they  could  not  lawfully 
do.  If  done,  its  effect  was  to  hinder,  delay  and  defraud 
the  other  creditors,  and  the  title  of  the  claimant  can  not 
be  sustained.  The  second  charge,  therefore,  given  at 
the  request  of  the  claimant  ought  to  have  been  refused. 

For  the  errors  mentioned,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Action  against  Railroad  (Company  to  recover  Damages  for 
Killing  Child. 

1.  Bill  of  exceptions;  return  to  certiorari. — Where  there  is  a  difference 
between  a  bill  of  exceptions  sent  up  as  a  return  to  a  writ  of  certiorari 
and  the  transcript  of  the  cause  as  originally  filed,  the  former  must  be 
regarded  as  the  true  and  correct  record. 

2.  Same;  document  or  paper  made  part  thereof  by  reference. — When  a 
document  or  paper  is  sought  to  be  made  a  part  of  a  bill  of  exceptions 
by  reference  and  without  copying  it,  it  must  be  so  accurately  described 
by  identifying  features  that  the  transcribing  officer  can,  unaided  by 
memory,  readily  and  with  certainty  determine  what  document  or 
paper  is  referred  to,  without  room  for  mistake. 
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3.  Same. — Where,  in  a  file  of  papers  in  a  cause  there  is  a  showing 
for  a  continuance  on  account  of  the  absence  of  a  witness,  Hickman, 
which  showing  contains  the  title  of  the  cause,  a  statement  of  the  rea- 
sons of  the  witness's  absence,  of  what  he  would  testify  if  present,  and 
it  does  not  appear  that  there  was  any  other  witness  in  the  cause  by  the 
name  of  Hickman,  the  clerk  properly  fills  a  blank  left  in  a  bill  of  ex- 
ceptions by  copying  this  showing  therein  immediately  after  the  state- 
ment and  direction  that  "the  defendant  then  offered  the  admissions 
of  what  the  witness,  Hickman  and  others  would  swear  if  present. 
(These  admissions  are  with  the  file  of  papers  in  the  circuit  clerk's  of- 
fice, and  the  clerk  will  set  them  out.)"  By  such  reference  and  direc- 
tion the  paper  containing  the  showing  was  sufficiently  identified  to 
leave  no  room  for  mistake. 

4.  Same;  charges  copied  by  reference. — Where  a  bill  of  exceptions  re- 
cited that  the  court  gave  the  following  written  charges  at  request  of 
plaintiff,  to  the  giving  of  each  of  which  defendant  "made  separate  objec- 
tion, *  *  *  and  the  clerk  will  set  out  each  of  said  charges;"  and  that 
defendant  requested  the  court  to  give  the  following  written  instructions 
to  the  jury,  each  of  which  the  court  refused  to  give,  to  which  refusal 
defendant  made  separate  exception,  and  "the  clerk  will  here  set  out 
said  charges,' '  the  clerk  properly  copied  in  the  transcript  all  the 
charges  asked  by  plaintiff  and  defendant  on  which  were  written  the 
words  "given"  and  "refused"  and  the  signature  of  the  presiding  judge 
in  the  latter's  handwriting.  Such  charges  were  sufficiently  identified, 
since  under  the  statute  (Code,  §2756),  they  became  a  part  of  the  record 
when  thus  endorsed  by  the  presiding  judge. 

5.  Parent  and  child ^contributory  negligence. — A  parent  who  lives  with- 
in 50  feet  of  a  railroad,  along  which  trains  pass  several  times  a  day, 
and  who  permits  his  child  of  tender  years  to  play  by  itself  in  his  yard, 
with  no  one  to  attend  or  nurse  it  and  keep  it  from  going  upon  the 
track  of  the  railroad,  when  he  knows  a  train  is  soon  to  pass,  is  guilty 
of  such  negligence  as  will  preclude  him  from  recovering  damages 
from  the  railroad  company  for  killing  his  child  which  had  gone  upon 
its  track,  unless  the  railroad  company  is  guilty  of  more  than  simple 
negligence. 

6.  Negligence ;  when  question  for  the  jury. — In  an  action  against  a  rail- 
road company  by  parent  for  alleged  negligent  killing  of  his  child,  the 
question  whether  the  engineer  on  the  train  causing  the  injury  prompt- 
ly used  all  available  appliances,  after  seeing  the  child  on  the  track, 
to  stop  the  train  before  reaching  it,  is  one  for  the  jury,  when  the  evi- 
dence is  in  conflict,  or  furnishes  ground  for  conflicting  inferences. 

7.  Action  against  railroad  company  for  negligent  killing;  when  special 
plea  sets  up  complete  defense. — In  an  action  by  parent  against  a  railroad 
company  for  alleged  negligent  killing  of  his  child,  a  complete  defense 
is  set  up  by  a  special  plea  which  avers  that  the  accident  did  not  occur 
at  a  public  crossing,  that  the  engineer  in  charge  of  the  locomotive  at 
the  time  of  the  injury  was  a  skillful  and  careful  man,  who  was,  at  the 
time  of  and  before  the  accident,  keeping  a  vigilant  and  proper  lookout, 
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and  doing  all  things  required  by  law  to  avoid  an  injury  to  person  or 
property,  that  the  engine  was  supplied  with  all  the  improvements  and 
appliances  to  secure  safety  in  its  operation  and  to  avoid  injury,  that 
the  cars  of  the  train  had  all  necessary  appliances,  and  were  manned 
with  a  sufficient  number  of  skillful  and  careful  brakemen,  and  that 
the  child  could  not,  by  nroper  and  vigilant  lookout,  have  been  seen 
until  it  came  upon  the  track  so  suddenly  and  in  such  close  proximity 
to  the  engine  that  the  employment  of  all  means  known  to  skillful  and 
careful  engineers  could  not  have  avoided  the  injury. 

8.  Same. — In  an  action  against  a  railroad  company  for  killing  plain- 
tiff's child,  where  one  count  of  the  complaint  assigns  as  the  actionable 
negligence  that  the  engineer  of  the  defendant  did  not  use  all  the 
means  within  his  power,  known  to  skillful  and  careful  engineers,  to 
stop  the  train  after  the  discovery  of  the  child  upon  the  track,  a  plea 
to  such  count  that  avers  that  the  child  came  upon  the  track  so  sud- 
denly and  in  such  close  proximity  to  the  engine  that  the  employment 
of  all  means  in  the  power  of  the  engineer,  known  to  careful  and  skill- 
ful engineers,  could  not  have  avoided  the  injury,  that  the  engine  and 
cars  were  supplied  with  all  necessary  improvements  and  machinery 
and  were  sufficiently  manned,  and  that  defendant's  employes  were,  at 
the  time,  keeping  a  vigilant  lookout  and  could  not  have  discovered 
the  child  before  it  came  upon  the  track,  presents  a  complete  defense, 
and  is  not  demurrable. 

9.  Same. — Where,  in  such  action,  the  negligence  complained  of  in 
one  count  was  that  the  defendant  failed  to  provide  proper  brakes  and 
appliances  for  stopping  the  train,  a  complete  defense  is  presented  by 
a  plea  that  avers  that,  at  the  time  of  the  accident,  the  engine  and  cars 
had  all  the  appliances  and  machinery  known  to  skillful  engineers  and 
railroad  operators,  and  were  properly  manned,  that  the  child  was  dis- 
covered as  soon  as  possible  while  keeping  a  vigilant  lookout,  and  that 
every  thing  in  the  power  of  skillful  engineers  and  brakemen  was  done 
to  avoid  the  injury  after  the  child  was  discovered. 

10.  Same. — In  an  action  by  a  parent  for  the  alleged  negligent  kill- 
ing of  his  child,  where  one  of  the  counts  of  the  complaint  bases  the  ac- 
tionable negligence  of  the  defendant  on  the  failure  of  the  engineer  to 
blow  his  whistle  or  ring  the  bell  before  entering  or  leaving  a  station 
on  the  road  of  the  defendant,  a  quarter  of  a  mile  from  the  place  of  the 
accident,  no  defense  to  such  count  is  presented  by  pleas,  which 
aver  that  the  child  came  on  the  track  in  such  close  proximity  to  the 
engine  that  the  injury  could  not  have  been  avoided  by  the  employ- 
ment of  all  means  in  the  power  of  the  engineer,  although  the  engine 
and  train  had  all  necessary  appliances  known  to  skillful  engineers  and 
railroad  operators,  were  properly  manned,  and  every  thing  possible 
was  done  to  avoid  the  injury  after  the  child  was  discovered. 

11.  Same. — Such  pleas  constitute  a  sufficient  answer  to  a  count  in 
the  complaint  which  avers  "that  said  killing  was  caused  by  the  negli- 
gence of  the  defendant's  employe's  in  the  management  or  running  of 
said  train  of  cars." 
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12.  Error  without  injury;  benefit  of  defense  under  general  issue. — Al- 
though the  court  may  have  committed  error  in  sustaining  demurrers 
to  a  special  plea,  it  is  error  without  injury,  if  the  defendant  had  the 
benefit  of  the  same  facts  as  a  defense  under  the  plea  of  the  general 
issue. 

13.  Argumentative  charges. — Argumentative  charges  should  be  re- 
fused ;  but  the  giving  of  such  charges  is  not  reversible  error. 

14.  Charges  to  the  jury. — In  an  action  by  a  parent  against  a  railroad 
company  for  killing  his  child,  if  based  on  the  tendency  of  the  evidence 
adduced,  it  is  a  proper  instruction  to  the  jury  to  charge  them  that. 
"If  the  engineer  did  all  in  his  power  to  avert  the  accident,  but  any  one 
of  the  brakemen  was  negligent  in  the  discharge  of  his  duties,  then  the 
negligence  of  such  brakeman  is  by  law  attributed  to  defendant ;  and 
if  the  jury  further  find  that  such  negligence  proximately  caused  the 
injury  complained  of,  then  the  jury  should  find  a  verdict  for  plaintiff, 
unless  they  further  find  that  th*  plaintiff  has  been  guilty  of  contribu- 
tory negligence/ ' 

15.  General  affirmative  charge. — General  affirmative  charges  should 
never  be  given  when  there  is  conflict  in  the  evidence. 

16.  Charge  defining  negligence. — In  an  action  against  a  railroad  com- 
pany for  alleged  negligent  killing  of  plaintiff's  child,  a  charge  that  de- 
fines negligence  as  consisting  "either  in  doing  what  a  man  of  ordinary 
intelligence,  care  and  prudence  ought  not  to  do,  or  in  omitting  to  do 
what  a  man  of  ordinary  intelligence,  care  and  prudence  ought  to  have 
done,"  and  then  instructs  the  jury  that  "if  the  plaintiff  was  guilty  of 
either  of  these  kinds  of  negligence  and  thereby  contributed  proxi- 
mately to  produce  the  injuries"  complained  of,  the  jury  ought  to  find 
a  verdict  for  the  defendant,  is  erroneous,  in  ignoring  the  considera- 
tion of  willful,  wanton  or  intentional  negligence  on  the  part  of  defen- 
dant's employes,  and  is  properly  refused. 

17.  Charge  as  to  contributory  negligence. — In  an  action  against  a  rail- 
road company  to  recover  damages  for  personal  injuries,  it  is  proper  to 
refuse  a  charge  which  instructs  the  jury  that,  "If  the  plaintiff  by  or- 
dinary care  could  and  would  have  avoided  the  injury  of  which  he  com- 
plains of,  and  if  by  his  failure  to  exercise  such  ordinary  care  he  con- 
tributed proximately  to  produce  the  injury  of  which  he  here  com* 
plains,  then,  upon  this  state  of  facts,  the  jury  ought  to  find  a  verdict 
for  the  defendant,  although  they  may  believe  all  the  evidence  as  to 
any  alleged  negligence  of  the  conductor,  engineer  or  brakeman." 
Such  charge  ignores  the  consideration  of  any  willful,  wanton  or  in- 
tentional negligence  by  the  defendant. 

18.  Charge  as  to  duty  of  plaintiff,  in  an  action  against  a  railroad. — In 
an  action  against  a  railroad  company,  for  the  alleged  negligent  killing 
of  plaintiff's  child,  the  court  properly  refused  a  charge  which  in- 
structed the  jury  that  the  law  required  the  plaintiff  to  observe  such 
prudent  care  in  protecting  his  child  and  keeping  it  from  going  into 
dangerous  places,  as  a  reasonably  prudent  man  would  observe  under 
like  circumstances,  and  if  the  plaintiff  did  not  observe  such  care,  and 
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•**uch  omissions  of  care  contributed  in  the  slightest  degree  to  the  in- 
jury of  the  child,  then,  in  such  case,  the  verdict  of  the  jury  must  be 
for  the  defendant,  although  the  defendant  may  have  been  guilty  of 
simple  negligence."  Such  instruction  ignores  the  consideration  of 
willful,  wanton  or  intentional  negligence,  and  makes  the  slightest  de- 
gree of  negligence  on  the  part  of  the  plaintiff  the  equivalent  of  con- 
tributory negligence. 

19.  Same. — In  such  an  action  a  charge  is  properly  refused  that  in- 
structs the  jury  that,  if  the  evidence  of  the  plaintiff  raises  a  presump- 
tion that  he  was  guilty  of  such  acts  of  negligence  in  the  care  of  his 
child  as  contributed  in  any  degree  to  its  injuries,  "then,  the  burden 
of  proof  is  upon  the  plaintiff  to  show  he  was  not  guilty  of  such  negli- 
gence as  contributed  in  the  slightest  degree  to  the  injury  of  the  child, 
and  if  the  jury  are  reasonably  satisfied  the  plaintiff  has  not  done  this, 
I  hen  the  ve I'd ict  must  be  for  the  defendant,  although  the  jury  may 
ixvlieve  the  defendant  was  guilty  of  simple  negligence."  Such  charge 
not  only  ignores  the  consideration  of  any  willful,  wanton  or  intentional 
negligence,  but  erroneously  defines  contributory  negligence. 

Appeal  from  the  Circuit  Court  of  DeKalb. 

Tried  before  the  Hon.  John  B.  Tally. 

This  was  an  action  brought  by  the  appellee,  W.M.  Dobbs, 
against  the  Alabama  Great  Southern  Railroad  Company, 
to  recover  damages  for  the  alleged  negligent  killing  of 
the  plaintiff's  child  by  one  of  the  defendant's  trains. 

As  originally  filed  the  complaint  contained  six  counts. 
Two  others  were  afterwards  added  by  amendment.  The 
first  count  attributed  the  death  of  the  plaintiff's  child  to 
the  wanton,  reckless  and  intentional  negligence  of  the 
defendant's  employes.  In  the  second  count  the  plaintiff 
alleges  that  the  accident  occurred  just  below  a  public 
crossing,  and  that  on  approaching  said  crossing  the  en- 
gineer did  not  blow  the  whistle  or  ring  the  bell,  as  was 
required  by  statute.  In  the  third  count  the  negligence 
complained  of  was  that  the  engineer  did  not  use  all  the 
means  within  his  power,  known  to  skillful  and  careful 
engineers,  to  stop  the  train  after  thh  discovery  of  the 
child  upon  the  track.  In  the  fourth  count  plaintiff 
sought  to  recover  on  account  of  the  negligence  of  the  de- 
fendant in  failing  to  provide  proper  brakes  and  appli- 
ances for  stopping  the  train.  In  the  fifth,  after  alleging 
that  the  accident  occurred  about  one-fourth  of  a  mile 
from  Fort  Payne,  a  station  on  defendant's  road,  the  neg- 
ligence alleged  was  that  the  engineer  did  not  blow  his 
whistle  or  ring  the  bell  before  leaving  Fort   Payne.     In 
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e  li- 


the sixth  count  the  negligence  alleged  wa9  that  the 
gineer  did  not  blow  his  whistle  or  ring  the  bell  before  en- 
tering or  leaving  Fort  Payne. 

The  complaint  was  amended  by  adding  the  7th  and  8th 
counts.  The  7th  count,  after  alleging  that  the  accident 
occurred  near  the  south  boundary  of  the  town  of  Fort 
Payne,  "at  a  point  where  the  track  of  said  railroad  ran 
parallel  to  and  within  five  or  ten  feet  of  the  public  high- 
way," averred  that  the  child  was  killed  because  "the  en- 
gineer did  not  blow  the  whistle  or  ring  the  bell  at  short 
intervals  on  entering  into  or  while  nearing,  within  or 
passing  through  said  town  of  Fort  Payne."  In  the  8th 
count  the  plaintiff  averred  that  said  killing  was  the  re- 
sult of  the  negligence  of  the  defendant's  employes,  in 
the  management  or  running  of  said  locomotive,  train  or 
cars.  The  defendant  demurred  to  the  7th  and  8th  counts, 
on  the  grounds,  first,  that  the  cause  of  action  complained 
of  therein  was  a  departure  from  the  original  cause;  and. 
second,  that  said  cause  of  action  was  barred  by  the  stat- 
ute of  limitations  of  one  year.  This  demurrer  was  over- 
ruled . 

The  defendant  filed  several  pleas  to  the  complaint. 
The  first  was  the  general  issue  to  the  complaint  as  a 
whole,  and  to  each  count  separately.  By  the  second  plea 
the  defendant  set  up  that  the  accident  did  not  occur  at  a 
public  crossing ;  that  at  the  tithe  of  the  injury  com- 
plained of  the  engineer  in  charge  of  the  locomotive  was 
a  skillful  and  careful  man;  that  said  engine  was  of  mod- 
ern pattern  and  had  all  the  improvements  and  appliances 
used  on  locomotives  to  secure  safety  in  their  operation 
and  to  avoid  injury  ;  that  the  cars  constituting  the  train 
had  all  necessary  and  sufficient  appliances,  and  had  a 
sufficient  number  of  careful  and  skillful  brakemen  to 
control  said  train;  that  up  to  the  time  and  before  the 
accident  the  engineer  was  keeping  a  proper  and  vigilant 
lookout,  and  doing  all  things  required  by  law  to  avoid 
injury  to  any  person  or  property;  that  the  said  child,  by 
proper  and  vigilant  lookout,  could  not  have  been  seen 
until  it  came  upon  the  track  so  suddenly  and  in  such 
close  proximity  to  the  engine  that  the  employment  of  all 
means  known  to  skillful  and  careful  engineers  could  not 
have  avoided  the  injury.  As  a  defense  to  the  third  count 
of  the  complaint,  the  defendant,  in  its  3d  plea,  alleged  that 
the  child  came  upon  the  track  so  suddenly  and  in  such 
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close  promixity  to  the  engine,  that  the  use  and  employ- 
ment of  all  means  in  the  power  of  the  engineer,  known 
to  careful,  and  skillful  engineers,  could  not  have 
avoided  the  injury  ;  and  that  said  locomotive  and  cars 
were  supplied  with  all  necessary  appliances  and  machin- 
ery, and  were  sufficiently  manned  ;  and  that  the  defen- 
dant's employes  were,  at  the  time,  keeping  a  vigilant 
lookout  for  obstructions  on  the  track,  and  could  not  have 
discovered  the  child  before  it  came  upon  the  track. 

For  answer  to  the  fourth  count,  the  defendant,  in  plea 
No.  4,  alleged  that  at  the  time  of  the  accident  the  locomo- 
tive and  cars  had  all  the  appliances  and  machinery  known 
to  skillful  engineers  and  operators  of  railroads  to  avoid 
injury  to  persons  or  property  ;  that  said  locomotive  land 
train  were  under  the  control  and  management  of  a  skill- 
ful and  careful  engineer,  and  of  careful  and  skillful 
brakemen,  and  sufficient  in  number;  and  that  at  the 
time  of  the  accident  the  engineer  was  keeping  a  proper 
and  vigilant  lookout  for  obstructions  upon  the  track, 
and  that  as  soon  as  said  child  was  discovered  (and  it  was 
discovered  as  soon  as  legal  diligence  could  have  discov- 
ered it,)  the  engineer  reversed  the  engine,  applied  the 
brakes,  and  the  brakemen  applied  the  brakes  on  the 
cars,  and  did  all  things  in  their  power,  known  to  skillful 
engineers  and  brakemen,  to  avoid  the  said  injury.  For 
answer  to  the  fifth  count  the  defendant,  by  plea  No.  5. 
set  up  that  the  engineer  in  charge  of  the  train  blew  the 
whistle  and  rang  the  bell  at  least  one-fourth  01  a  mile 
before  reaching  the  public  crossing  mentioned  in  said 
complaint,  and  before  reaching  the  station  at  Fort  Payne, 
and  continued  to  ring  the  bell  at  intervals  until  he  passed 
said  crossing.  For  further  answer  to  the  fifth  count  of 
the  complaint  the  defendant,  in  plea  No.  6,  set  up  that 
the  engineer  in  charge  of  the  engine  and  train  blew  the 
whistle  and  rang  the  bell  immediately  before  and  at  the 
time  of  leaving  the  depot  at  Fort  Payne. 

By  plea  No.  7  the  defendant  set  up  in  answer  to  the 
sixth  count  of  the  complaint  that  the  engineer  in  charge 
of  the  train  blew  the  whistle  and  rang  the  bell  at  short 
intervals  while  moving  within  and  passing  through  the 
town  of  Fort  Payne . 

The  eighth  plea  of  the  defendant,  which  was  inter- 
posed as  an  answer  to  the  second,  third, fourth,  fifth  and 
sixth  counts  of  the  complaint,  averred,  "That  the  plain- 
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tiff  ought  not  to  have  and  maintain  this  suit,  because,  at 
and  before  the  time  of  the  occurrence  of  the  injury  men- 
tioned in  the  complaint,  the  child  alleged  to  be  injured 
was  in  the  care,  custody  and  under  the  control  of  plain- 
tiff as  its  father,  and  plaintiff  was  so  negligent  in  and 
about  the  care  of  and  control  of  said  child  at  the  time 
the  alleged  injury  occurred  that  the  said  negligence  con- 
tributed proximately  to  said  alleged  injury  of  said  child, 
and  without  such  negligence  in  the  care  and  control  of 
said  child,  said  alleged  injury  to  said  child  w^ould  not 
have  occurred. "  To  the  seventh  count  of  the  complaint, 
which  was  added  as  an  amendment,  the  defendant  set 
up  as  an  answer  thereto  the  first,  third,  fourth,  seventh 
and  eighth  pleas  as  above  set  forth .  And  in  answer  to 
the  8th  count,  the  defendant  set  up  the  first,  third, 
fourth  and  eighth  pleas. 

The  plaintiff  demurred  to  the  second  plea  on  tho 
grounds,  first,  that  the  said  plea  does  not  negative  the 
averments  of  the  second  count  of  the  complaint,  that  the 
injury  resulted  from  the  failure  of  defendant's  employe 
to  blow  the  whistle  and  ring  the  bell  as  required  by  law  ; 
and,  second,  that  said  plea  does  not  aver  that  the  engineer 
did  ring  the  bell  or  blow  the  whistle  for  one-fourth  of  a 
mile  before  and  while  passing  the  public  crossing,  as 
required  by  law.  Plaintiff  demurred  to  the  third  plea 
on  the  ground  that  said  pl°a  did  not  show  that  the  de- 
fendant's engineer  could  not,  by  due  care  and  proper 
lookout,  have  seen  the  child  in  time  to  have  averted  the 
accident.  Plaintiff  demurred  to  the  third  and  fourth 
pleas  to  the  seventh  count  of  the  complaint  on  the  ground 
that  they  did  not  negative  the  averments  of  the  seventh 
count,  that  the  engineer  did  not  blow  the  whistle  and 
ring  the  bell  at  short  intervals  on  entering  into  and  pass- 
ing through  said  town  of  Fort  Payne,  and  that  the  injury 
resulted  from  said  negligence.  The  plaintiff  demurred 
to  the  third  and  fourth  pleas  to  the  eighth  count  on  the 
grounds ,  first ,  that  the  said  pleas ,  while  negativing  certain 
grounds  of  negligence,  did  not  negative  all  of  the  par- 
ticular grounds  in  which,  under  the  averments  of  said 
count,  the  defendant  might  have  been  shown  to  have 
been  negligent;  and,  second,  because  said  special  pleas 
were  unnecessarily  prolix,  and  tended  to  mislead  and 
confuse  the  issue,  since  the  defendant  might  have  had 
the  benefit  of  the  defense  set  up  in  such  plea  under  the 
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general  issue.  The  plaintiff  also  demurred  to  the  eighth 
plea  and  assigned  the  following  grounds  :  First,  that 
the  said  plea  attempts  to  ascribe  the  negligence  of  the 
father  to  the  child;  second,  that  said  plea  fails  to  aver 
any  contributory  negligence  on  the  part  of  the  child ; 
third ,  said  plea  does  not  set  up  such  contributory  negli- 
gence as  will  defeat  the  action;  fourth,  that  said  plea 
does  not  aver  the  facts  out  of  which  the  alleged  contribu- 
tory negligence  arises;  fifth,  said  plea  does  not  aver 
facts,  but  only  legal  conclusions;  and,  sixth,  "that  said 
plea  does  not  aver  that  the  said  negligence  on  the  part 
of  defendant  was  wanton,  intentional  or  reckless."  The 
court  sustained  the  demurrers  to  the  third  and  fourth 
pleas,  as  applied  to  the  seventh  and  eighth  counts  of  the 
complaint,  and  overruled  the  demurrers  to  the  other 
pleas. 

The  tendency  of  the  evidence  in  behalf  of  the  plain- 
tiff and  the  defendant,  as  shown  by  the  bill  of  excep- 
tions, is  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  plaintiff,  gave  the  following  written 
charges:  (1.)  "The  court  charges  the  jury  that,  if  the 
jury  believe  from  the  evidence  that  the  absence  of  de- 
fendant's brakemen,  or  any  of  them,  caused  delay  in 
stopping  the  train  they  may  look  to  such  fact,  if  it  be 
a  fact,  in  determining  whether  or  not  there  was  negli- 
gence on  the  part  of  defendant."  (2.)  "The  court 
charges  the  jury  that,  if  the  jury  believe  from  the  evi- 
dence that  the  child,  when  first  discovered,  was  150  or 
175  yards  below  the  engine,  they  may  look  to  the  further 
evidence  of  skilled  engineers  to  determine  whether  or 
not  the  train  might  have  been  stopped  within  that  dis- 
tance by  servants  of  defendant  in  their  places  of  duty." 
(3.)  "If  the  jury  believe  from  the  evidence  that  the 
engineer  did  all  in  his  power  to  avert  the  accident,  but 
any  one  of  the  brakemen  was  negligent  in  the  discharge 
of  his  duties,  then  the  negligence  of  such  brakeman  is 
by  law  attributed  to  defendant ;  and  if  the  jury  further 
find  that  such  negligence  proximately  caused  the 
injury  complained  of,  then  the  jury  should  find  a  verdict 
for  plaintiff,  unless  they  further  find  that  the  plaintiff 
has  been  guilty  of  contributory  negligence.7 '  The  de- 
fendant separately  excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted  to  the  court's 
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refusal  to  give  each  of  the  following  written  charges 
requested  hy  it :  (1.)  "The  court  charges  the  jury  that, 
if  they  believe  all  the  evidence  in  this  case,  they  ought 
to  find  a  verdict  for  the  defendant.' '  (2.)  "The  court 
charges  the  jury  that  there  is  no  evidence  in  this  case  to 
authorize  the  jury  to  find  that  the  defendant  was  guilty 
of  wanton,  reckless  or  intentional  negligence."  (3.) 
"Negligence  consists  either  in  doing  what  a  man  of 
ordinary  intelligence,  care  and  prudence  ought  not  to 
do  and  would  not  do,  or  in  omitting  to  do  what  a  man 
of  ordinary  intelligence,  care  and  prudence  ought  to 
have  done  and  would  have  done.  And  if  the  plaintiff 
was  guilty  of  either  of  these  kinds  of  negligence  and 
thereby  contributed  proximately  to  produce  the"  injuries 
of  which  he  complained  in  this  suit,  then  the  jury  ought 
to  find  a  verdict  for  the  defendant."  (4.)  "If  the  plain- 
tiff by  ordinary  care  could  and  would  have  avoided  the 
injury  of  which  he  complains  of,  and  if  by  his  failure 
to  exercise  such  ordinary  care  he  contributed  proximately 
to  produce  the  injury  of  which  he  here  complains,  then 
upon  this  state  of  facts  the  jury  ought  to  find  a  verdict 
for  the  defendant,  although  they  may  believe  all  the  evi- 
dence as  to  any  alleged  negligence  of  the  conductor, 
engineer  or  brakeman."  (5.)  "In  this  case  the  law  re- 
quired that  the.  plaintiff  should  keep  and  observe  such 
prudent  care  in  protecting  his  child  and  keeping  him 
from  going  into  dangerous  places,  as  reasonably  prudent 
men  would  observe  towards  their  child  under  like  cir- 
cumstances and  the  situation  surrounding  them,  and  if 
the  jury  are  reasonably  satisfied  from  the  evidence  that 
the  plaintiff  did  not  observe  such  care  towards  his  child, 
and  such  omission  of  care  contributed  in  the  slightest 
degree  to  the  injuries  of  the  child,  then  in  such  case  the 
verdict  of  the  jury  must  be  for  the  defendant,  although 
the  defendant  may  have  been  guilty  of  some  negligence." 
(6.)  "If  the  jury  believe  from  all  the  evidence  in  this 
case  that  the  evidence  of  the  plaintiff  raises  a  presump- 
tion that  he  was  guilty  of  such  acts  of  neglect  towards 
his  care  for  the  child  as  contributed  in  any  degree  to  the 
injury  of  the  child,  then  the  burden  of  proof  is  upon  the 
plaintiff  to  show  he  was  not  guilty  of  such  negligence 
as  contributed  in  the  slightest  degree  to  the  injuries  of 
the  child,  and  if  the  jury  are  reasonably  satisfied  the 
plaintiff  has  not  done  this,  then  the  jury  must  find  a 
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verdict  for  the  defendant,  although  the  jury  may  believe 
the  defendant  was  guilty  of  some  negligence .' ' 

On  the  cause  being  sent  to  this  court  on  appeal,  there 
was  a  certiorari  issued  to  bring  up  a  corrected  copy  of 
the  bill  of  exceptions.  Upon  argument,  the  cause  was 
submitted  with  a  motion  to  strike  from  the  transcript  as 
originally  certified  to  this  court,  what  purported  to  be 
the  admission  of  what  the  witness  Hickman  would  swear, 
and  also  the  charges  purporting  to  have  been  given  and 
refused  by  the  court,  on  the  grounds,  first,  that  neither 
the  admission  nor  charges  were  set  out  in  the  bill  of  ex- 
ceptions which  was  signed  by  the  presiding  judge,  as  is 
shown  by  the  corrected  transcript,  sent  up  in  response 
to  the  certiorari ;  and,  second,  that  neither  said  admis- 
sions nor  charges  are  so  identified  in  the  bill  of  excep- 
tions signed  by  the  judge,  as  authorized  the  clerk  to 
copy  them  into  the  bill  of  exceptions  copied  into  the 
transcript.  The  facts  pertaining  to  this  motion  are  suffi- 
ciently stated  in  the  opinion. 

There  was  judgment  for  the  plaintiff,  assessing  his 
damages  at  $2,000.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  court  to  which  excep- 
tions were  reserved . 

W.  H.  Denson,  and  Watts  &  Son,  for  appellant. 

Amos  E.  Goodhue,  contra. 

HARALSON,  J. — The  bill  of  exceptions  sent  up  as  a 
return  to  the  certiorari  awarded  by  this  court  must  be 
regarded  as  the  true  and  correct  record,  since  there  is  a 
difference  between  it  and  the  transcript  of  the  cause  as 
originally  filed. — Pearce  v.  Clement* 9  73  Ala.  256. 

We  settled  the  principle  in  the  beginning,  and  have 
not  departed  from  it  since,  that  "when  a  document  is 
sought  to  be  made  a  part  of  a  bill  of  exceptions  by  refer- 
ence, and  not  by  copy,  it  must  be  so  described  by  its 
date,  amount,  parties,  or  other  identifying  features,  that 
the  transcribing  officer  can,  unaided  by  memory,  readily 
and  with  certainty  determine,  from  the  description  itself, 
what  document  or  paper  is  referred  to,  without  room  for 
mistake." — Looney  v.Bu*h,  Minor,  413;  Parson*  v.  HW/- 
ward,  73  Ala.  348.  In  this  bill  of  exceptions,  we  find* 
two  blanks  left  by  the  judge  signing  it.     The  first  occurs 
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after  the  words,  "The  defendant  then  offered  the  admis-, 
sions  of  what  the  witness,  Hickman,  and  others  would 
swear,  if  present,"  where  these  words  appear  in  paren- 
thesis :  "(These  admissions  are  with  the  file  of  papers 
in  the  circuit  clerk's  office,  and  the  clerk  will  set  them 
out.) ' '  The  showing  as  to  the  witness,  Hickman,  alone, 
appears  in  the  record,  and  we  are  to  presume  the  show- 
ing as  to  other  absent  witnesses,  if  any,  was  not  made, 
or,  if  made,  not  allowed.  The  clerk,  in  filling  this  blank 
under  the  direction  of  the  judge,  copied  what  purports 
to  be  a  showing  for  a  continuance  of  the  cause,  on  ac- 
count of  the  absence  of  the  witness,  Hickman,  which 
showing  contains  the  title  of  the  cause,  followed  by  a 
statement  of  the  reasons  why  the  witness  was  not  pres- 
ent, and  of  what  he  would  prove,  if  present.  It  does  not 
appear  there  was  any  other  witness  in  the  cause  by  the 
name  of  Hickman,  and  nothing  appearing  to  the  con- 
trary, the  presumption  is,  there  was  but  one  of  that 
name.  The  name  of  the  witness  is  given,  what  he  will 
swear  is  written  out,  the  judge  certifies  that  it  was  of- 
fered in  evidence,  that  it  is  with  the  file  of  papers,  and 
directs  the  clerk  to  set  it  out  in  the  bill.  Its  identifica- 
tion seems  to  be  so  complete,  as  to  leave  no  room  for  the 
clerk  to  mistake  it  for  any  other  paper.  He  could,  un- 
aided by  memory,  determine,  readily,  what  document 
was  referred  to  by  the  judge,  and  he  very  properly  in- 
serted it  as  a  part  of  the  bill. 

The  second  blank  is  at  the  point  where  the  judge 
refers  to  the  written  charges  of  the  plaintiff  and  the  de- 
fendant in  these  words:  "The  court  gave  the  following 
written  charges  to  the  jury,  at  the  request  of  the  plain- 
tiff. To  the  giving  of  each  of  said  charges,  the  defend- 
ant then  and  there  made  a  separate  objection  to  the  giv- 
ing of  each  of  said  charges,  and  the  clerk  will  set  out 
each  of  said  charges."  And,  "The  defendant  requested 
the  court  to  give  the  following  written  instructions  to 
the  jury.  The  court  refused  to  give  each  of  said  instruc- 
tions, and  the  defendant  then  and  there  made  a  separate 
exception  to  the  refusal  of  the  court  to  give  each  of  said 
charges.  The  clerk  will  here  set  out  said  charges/ '  The 
certiorari  awarded  in  the  cause  by  this  court,  on  a  sug- 
gestion of  an  incomplete  record,  required  the  clerk  to 
certify  a  full  and  complete  copy  of  the  bill  of  exceptions 
as  signed,  and  copies  of  the  charges  asked  in  the  cause, 
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separately  from  the  bill  of  exceptions,  with  the  endorse- 
ments thereon.  He  certifies  he  has  done  so,  and  that 
the  words,  "Given,  Jno.  B.  Tally,  J."  and  the  words, 
"Refused,  Jno.  B.  Tally,  J."  were  in  the  handwriting  of 
Judge  Tally,  and  are  the  only  charges  in  that  court  in 
this  cause.  Section  2756  of  the  Code  makes  it  the  duty 
of  the  presiding  j udge ,  to  write  ' '  given ' '  or  l l  refused , ' ' 
as  the  case  may  be,  on  the  charges  moved  for  in  the 
trial  of  a  cause,  and  sign  his  name  thereto,  which  there- 
by become  a  part  of  the  record.  When  the  judge  in- 
structed the  clerk  to  insert  in  the  bill  charges  which  the 
statute  makes  a  part  of  the  record,  there  could  have  been 
no  more  uncertainty  as  to  what  was  meant,  than  if  refer- 
ence had  been  made  to  any  other  part  of  the  record  in  a 
case,  if  it  had  been  offered  in  evidence,  and  the  court 
had  ordered  it  inserted .  There  were  no  other  charges 
than  the  ones  set  out  in  the  bill  of  exceptions,  in  the 
original  and  amended  transcript,  and  there  was  no  op- 
portunity for  mistake.  There  was  no  error  in  the  clerk 
inserting  them  in  the  bill. — Mobile  Savinqs  Bank  v.  Fry, 
69  Ala.  348 ;  Mobile  &  Birmingham  R.  il  Co.  v.  iAidd,  92 
Ala.  288,  9  So.  Rep.  169. 

The  evidence  is  without  contradiction,  that  the  child 
that  was  killed  was  about  eighteen  months  old ;  that  it 
had  wandered  unattended  out  of  its  father's  yard,  and 
had  gone  down  the  railroad  track,  which  was  about  50 
feet  from  the  dwelling,  and  twenty-five  feet  from  the 
yard  fence,  some  hundred  and  fifty  yards,  and  had  clam- 
bered up  on  the  track,  just  as  the  train  was  approaching  ; 
that  its  father,  the  plaintiff,  had  arrived  at  the  house 
from  town,  about  a  half  an  hour  before,  and  was  at 
home  when  the  train  passed  his  door  ;  that  he  knew  the 
train  was  coming,  as  it  was  preparing  to  do  so  when  he 
passed  the  depot,  on  his  way  home,  and  he  knew  the 
schedules  of  the  trains  on  that  road  ;  that  on  arrival  at 
home,  he  saw  the  child  in  the  kitchen  and  playing  about 
the  yard,  a  few  minutes  before  the  train  came  along; 
that  the  train  passed  and  stopped,  and  he  was  soon  in- 
formed his  child  had  been  injured,  and  he  supposed  it 
had  pushed  open  the  gate  to  the  yard  fence,  and  gone 
out.  Here,  then,  was  a  very  young  child,  living  within 
fifty  feet  of  a  railroad,  along  which  trains  were  in  the 
habit  of  passing  several  times  a  day,  allowed  to  play  by 
itself  in  the  yard  with  the  gate  to  the  yard  fence  so  inse- 
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cure,  as  it  could  be  opened  by  one  of  its  age,  with  no 
one  to  attend  or  nurse  it,  and  keep  it  from  going  where 
it  pleased,  and  the  father  in  the  house,  with  knowledge 
of  the  schedules  of  the  trains  that  passed  his  door  daily, 
and  that  this  train  would  pass  along  very  soon.  It  is 
the  assertion  of  a  plain  and  obviously  just  principle  to 
say,  if  parents  permit  a  child  of  tender  years  to  run  at 
large  without  a  protector  in  exposed  and  dangerous 
places,  where  it  is  liable  to  be  damaged,  they  fail,  in  a 
legal  sense,  in  the  performance  of  their  duties,  and  are 
guilty  of  such  negligence  as  will  preclude  them  from  a 
recovery  of  damages  for  any  injury  resulting  therefrom, 
which  is  not  recklessly,  wantonly  or  intentionally  in- 
flicted.— Beach  on  Con.  Neg.,  §  142.  Parents  living  in 
such  close  proximity  to  a  railroad  as  this  plaintiff  did 
are  under  legal  obligations  to  exercise  care  to  protect 
their  children  from  almost  hourly  peril,  by  having  them 
attended  or  kept  within  secure  enclosures.  The  evidence 
makes  a  plain  case  of  contributory  negligence  on  the 
part  of  the  plaintiff  for  the  injury  sustained,  such  as  disen- 
titles him  to  compensation  by  the  defendant  corporation, 
unless  it  is  overcome  by  more  than  simple  negligence  on 
the  part  of  the  defendant.  Was  the  company  guilty  of 
such  negligence? 

The  evidence  of  the  witnesses  for  the  defense  tends  to 
show,  that  the  train  was  supplied  with  a  sufficient  force, 
and  with  the  necessary  and  proper  appliances  for  moving 
and  controlling  it ;  that  a  careful  lookout  for  obstacles 
on  the  track  ahead  was  observed  by  the  engineer ;  that 
as  soon  as  the  child  came  into  view,  it  was  discovered, 
and  all  preventive  appliances  were  at  once  put  into  op- 
eration to  save  it,  but  without  avail ;  that  it  was  not  dis- 
covered in  time  to  prevent  the  accident,  and  there  is 
nothing  tending  remotely  to  show,  so  far  as  their  evi- 
dence discloses,  that  the  engineer  and  the  force  under 
him  were  unwilling  or  indifferent  to  do  what  they  could 
to  avoid  the  deplorable  accident,  after  they  discovered 
the  exposure  of  the  child.  On  the  other  hand,  there  is 
evidence  introduced  by  plaintiff,  competent  for  the  jury 
to  consider  as  tending  to  show,  that  he  and  his  crew  did 
not  do  all  that  might  and  ought  to  have  been  done  to 
prevent  the  accident,  after  the  peril  of  the  child  had 
been  discovered — Williams  v.  S.  &  N.  Ala.  R.  R.  Co.,  91 
Ala.  635,  9  So.  Rep.  77  ;  Frazer  v.  S.  &  N.  Ala.  R.  R.  Co., 
Vol.  101. 
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81  Ala.  186,  1  So.  Rep.  85;  Ga.  Pet.  R.  Co.  v.  Lee,  92 
Ala.  262,  9  So.  Rep.  230. 

The  witness,  Nichols,  who  testified  he  had  been  an 
engineer  on  a  railroad  for  twenty  years,  swore  that  he 
had  examined  the  ground  at  the  place  of  the  accident, 
and  knew  the  road,  and,  presuming  the  engine  to  be  in 
good  condition,  with  all  the  modern  appliances  in  gen- 
eral use,  and  known  to  skillful  engineers, — and  such  the 
evidence  tends  to  show  was  the  condition  of  this  engine, — 
this  train,  by  the  use  of  such  appliances ,  could  have  been 
stopped  inside  of  one  hundred  and  fifty  yards.  The 
engineer  of  the  train  testified,  that  the  engine  was  about 
one  hundred  and  fifty  or  one  hundred  and  seventy-five 
yards  from  the  child ,  when  he  first  saw  it,  and  that  it 
was  two  hundred  yards  from  the  point  where  he  first 
began  to  reverse  his  engine  to  the  place  where  he  stopped 
the  train.  The  evidence  of  the  witness,  Nichols,  leaves 
some  ground  of  inference,  on  the  part  of  the  jury,  which 
we  are  not  permitted  to  withdraw  from  them,  that  the 
engineer  failed  to  promptly  use  all  available  appliances 
to  stop  his  train  before  reaching  the  child. 

Pleas  Nos.  2,  3  and  4,  as  amended,  present,  each,  a 
complete  defense.  The  demurrer  to  plea  No.  2  was 
properly  overruled.  Pleas  3  and  4,  as  applied  to  the  7th 
count  of  the  complaint,  were  no  answers  thereto,  and 
the  demurrers  to  them  were  properly  sustained .  Pleas  3 
and  4,  as  applied  to  the  8th  count,  furnished  answers 
thereto,  and  the  demurrers  to  them  should  have  been 
overruled.  But  this  was  error  without  injury,  since  the 
defendant  had  the  benefit  of  the  same  facts  under  the 
general  issue. — 2  Brick.  Dig.,  352,  g  348. 

Charges  given  for  the  plaintiff,  Nos.  1  and  2,  are  argu- 
mentative, and  might  have  been  refused  on  that  ac- 
count, but  that  they  were  given  is  not  reversible  error. — 
Bancroft  v.  Otin,  91  Ala.  279,  8  So.  Rep.  286;  Waxelbavm 
v.  Bell,  91  Ala.  331,  8  So.  Rep.  571.  Charge  No.  3  given 
for  plaintiff  asserts  a  correct  proposition.  As  there  was 
some  conflict  in  the  evidence,  charges  Nos.  1  and  2, 
asked  by  defendant  and  refused,  were  properly  refused. 
Charge  No.  3  requested  by  defendant  and  refused,  ignores 
the  consideration  of  any  willful,  wanton  or  intentional 
negligence  on  the  part  of  the  defendant's  employes,  and 
was  properly  refused .  If  the  evidence  for  the  defendant, 
as  to  the  alleged  negligence  of  the  engineer,  conductor 
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and  brakeman  is  to  be  believed,  the  jury  might  have 
found  for  the  defendant.  Charge  4  on  this  subject,  re- 
quested by  defendant  and  refused,  was  faulty,  for  the 
same  reason  we  have  stated  No.  3  was  properly  refused. 

Charges  Nos.  5  and  6,  requested  by  defendant,  ignore 
the  consideration  by  the  jury  of  any  gross  or  wanton 
negligence  by  defendant's  employes  in  charge  of  the 
train,  and  in  making  the  slightest  degree  of  negligence 
on  the  part  of  the  plaintiff,  the  legal  equivalent  of  that 
degree  of  negligence  which  contributed  proximately  to 
the  injury. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  circuit  court  must  be  affirmed. 


Yancey  v.  Savannah  &  Western  Rail- 
road Co. 

Statutory  Action  of  Ejectment. 

1.  Possession  by  grantor  after  execution  of  deed. — Where  the  owner  of 
land  has  executed  and  delivered  a  deed  thereto,  but  has  never  parted 
with  his  actual  possession,  his  possession  is  not  that  of  owner,  but  of 
a  tenant  of  the  grantee;  and  his  possession  can  not  become  adverse 
to  his  grantee  without  an  open  and  distinct  disavowal,  and  the  asser- 
tion of  a  hostile  title,  brought  to  the  actual  knowledge  of  the  said 
grantee. 

2.  Conveyance  of  right  of  tray;  adverse  possession  of  grantor. — If,  after 
the  execution  of  a  conveyance  of  a  right  of  way  to  a  railroad  com- 
pany, in  consideration  of  the  road  being  built  on  and  along  the 
grantor's  land,  and  upon  condition  that  if  the  road  is  not  built  upon 
such  right  of  way  the  deed  was  to  be  null  and  void,  the  company 
located,  levelled  and  graded  the  road  along  this  line,  the  title  passed 
to  the  grantee,  and  it  became  actually  possessed  of  said  right  of  way  ; 
and  if,  after  the  lapse  of  five  years  from  the  date  of  the  conveyance, 
the  grantor  commenced  to  cultivate  the  land  formerly  conveyed, 
without  the  knowledge  of  the  grantee,  he  did  not  thereby  assert  an 
adverse  holding,  nor  was  his  cultivation  such  a  re-entry  as  to  origi- 
nate a  right  to  claim  a  possession  adverse  to  his  grantee. 

3.  Condition  of  deed  of  conveyance;  ejectment  can  not  be  maintained 
after  its  fulfilment. — Where  the  consideration  for  a  conveyance  of  the 
right  of  way  to  a  railroad  company  was  that  the  road  should  be  built 
on  and  along  the  lands  of  the  grantor,  and  the  deed  was  conditioned 
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that  it  should  be  void  if  the  road  was  not  built  on  said  right  of  way, 
the  grantor  can  not  declare  the  conveyance  forfeited  and  maintain 
ejectment  for  the  land,  after  the  road  was  built  thereon,  although  not 
completed  until  after  the  lapse  of  13  years  from  the  date  of  the  con- 
veyance ;  neither  the  charter  nor  deed  fixing  any  time  within  which 
the  road  was  to  be  built. 

Appeal  from  the  Circuit  Court  of  Clay. 

Tried  before  the  Hon.  LeRoy  F.  Box. 

This  was  a  statutory  action  of  ejectment  brought 
by  Wm.  A.  Yancey  against  the  Savannah  &  Western 
Railroad  Co.,  and  sought  to  recover  certain  property 
specifically  described  in  the  complaint.  There  was  a 
plea  of  the  general  issue.  The  cause  was  tried  before 
the  court,  without  the  intervention  of  a  jury,  on  the 
following  agreed  statement  of  facts  : 

"On  the  1st  day  of  December,  1872,  W.  A.  Yancey, 
the  plaintiff  in  this  case,  executed  to  the  Savannah  & 
Memphis  Railroad  Company,  an  Alabama  corporation, 
its  successors  and  assigns,  a  deed  to  a  certain  tract  of 
land  in  Clay  county,  Alabama.  The  deed  was  attested 
by  two  witnesses,  and  its  execution  is  duly  admitted . 
The  lands  sued  for  in  this  case  are  the  lands  described 
and  embraced  in  the  said  deed .  Shortly  after  the  exe- 
cution of  the  deed  hereinbefore  mentioned  the  Savannah 
i  Memphis  Railroad  Company  surveyed  its  line  of  road 
to  Birmingham,  Ala.,  and  located  its  right  of  way,  and 
levelled  and  graded  the  road-bed  through  the  lands  sued 
for,  and  embraced  in  the  deed  hereinbefore  named.  The 
terminus  of  said  railroad  at  said  time  was  at  Goodwater, 
Ala.,  to  which  point  it  was  then  operated.  The  railroad 
was  built  and  completed,  in  the  spring  of  1887,  through 
the  lands  sued  for,  and  completed  in  1888  to  Birmingham, 
Ala.,  to  which  point  it  is  now  operated.  The  charter 
of  the  Savannah  &  Memphis  Railroad  Company  author- 
ized it  to  construct  its  road  to  Birmingham,  Ala.  The 
Savannah  &  Western  Railroad  Company,  the  defendant 
in  this  case,  is  an  Alabama  corporation,  and  the  succes- 
sor of  the  Savannah  &  Memphis  Railroad  Company,  the 
original  grantee  in  the  deed  hereinbefore  mentioned. 
That  while  said  charter  of  said  railroad  company  now 
owning  said  line  of  railway  authorized  its  construction 
to  Birmingham,  Ala.,  yet  the  termini  fixed  by  the 
charter  of  the  company  contracted  with  by  plaintiff  was 
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from  Opelika,  Ala.,  on  the  south,  to  some  point  on  the 
Tennessee  river,  near  Tuscumbia,  on  the  north  or  west. 
Said  road  was  finally  completed,  and  is  now  operated 
from  Opelika,  Ala.,  to  Birmingham,  Ala.,  but  is  not  yet 
completed  beyond  the  latter  point.  Its  charter  fixes  no 
time  in  which  it  shall  be  completed.  After  the  execu- 
tion of  the  deed  from  the  plaintiff  above  set  out,  with  the 
exception  of  the  survey  of  the  route  through  the  lands 
sued  for  and  the  grading  of  the  line  of  way  for  said  road, 
nothing  was  done  or  attempted  to  be  done  by  the  grantee 
in  the  way  of  completing  the  road  through  said  lands  for 
the  period  of  thirteen  years,  though  during  all  that  time 
it  was  working  on  other  parts  of  said  road  and  operating 
it  from  Opelika  to  Good  water.  That  after  the  lapse  of 
to- wit,  the  term  of  five  years  from  the  execution  of  said 
deed,  plaintiff  having  never  actually  parted  with  the 
possession  of  said  lands,  except  as  herein  mentioned  and 
shown,  plaintiff  commenced  and  continued,  without  the 
knowledge  or  consent  of  the  defendant,  the  cultivation 
of  a  part  of  said  lands,  and  without  interruption  did  so 
until  the  lapse  of  thirteen  years  from  the  time  of  the  exe- 
cution of  said  deed,  at  which  time  defendant  entered 
thereon  without  further  permission  of  the  plaintiff,  and 
without  his  consent,  and  completed  said  road  as  now 
located.  It  is  agreed  that  the  rental  value  of  said  lands 
is  four  dollar  per  acre.,,  The  deed  conveys  the  land 
sued  for.  The  only  provisions  of  this  deed  with  which 
the  decision  has  to  deal,  are  copied  in  the  opinion. 

Upon  the  consideration  of  the  cause  on  the  facts  as 
stated  in  the  agreed  statement  of  facts,  the  court  rendered 
judgment  for  the  defendant.     Hence  this  appeal. 

Gordon  Macdonald,  for  appellant. — After  waiting  five 
years  for  some  substantial  compliance  by  his  grantor 
with  the  conditions  of  his  deed,  the  plaintiff  proceeded 
to  cultivate  and  exercise  acts  of  ownership  over  the  lands 
conveyed,  which  amounted  to  a  re-entry  by  him.  The 
grantor  in  possession  is  not  required  to  make  formal  en- 
try for  condition  broken,  in  order  to  invest  the  estate  in 
himself. — Thompson  v.  Thompson,  9  Ind.323;  Taylor  r. 
Cedar  Rapids  &c,  R.  R.  Co.,  25  la.  371 ;  Lincoln  Bank  v. 
Drummond,  5  Mass.  321 ;  Hubbard  v.  Hubbard,  97  Mass. 
188  ;  Hamilton  v.  Elliott,  5  Serg.  &  Rawle,  375  ;  Adam* 
v.     Ore  Knob  Copper    Co.,  4  Hughes  (U.  S.  C.  C.)   589. 
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The  completion  of  the  road  after  the  lapse  of  such  an  un- 
reasonable time  was  not  sufficient  to  invest  the  defen- 
dant with  title. — Stuyvesant  v.  Mayor,  11  Paige  425 ; 
Hamilton  v.  Elliott,  5  Serg.  &  Rawle,  375 ;  Lincoln  v. 
Drumrriond,  5  Mass.  34;  2  Wash.  Real  Prop.,  (4th  Ed.) 
11 ;  Dickey  v.  McCullough,  2  Watts,  86  ;  Hayden  v.  Slouglir- 
ton,  5  Pick.  528  ;  Allen  v.  Howe,  105  Mass.  241 ;  Adams 
v.  Ore  Knob  Copper  Co.,  4  Hughes  (U.  S.  C.  C.  )  589. 

George  P.  Harrison,  contra. — The  mere  continued 
possession  by  the  vendor  of  the  lands  is  not  adverse 
to  his  vendee ;  but  he  is  considered  as  the  tenant 
of  the  grantee. — 1  Amer.  &  Eng.  Encyc.  of  Law, 
247,  n.  4 ;  Burhans  v.  Van  Zandt,  7  Barb.  (N.  Y,)  91 ;  Col- 
lins v.  Johnson,  57  Ala.  304.  There  was  no  time  fixed 
in  the  deed  or  in  the  charter  of  the  company,  within 
which  the  road  was  to  be  built.  The  road  being  actually 
completed  before  action  was  brought,  the  plaintiff  could 
not  recover. — Buckner  v.  Railway  Co.,  (Ark.)  13  S.  W. 
Rep.  332  ;  3  Amer.  &  Eng.  Encyc.  of  Law,  931 ;  Piedmont 
L.  &  I.  Co.  v.  Piedmont  F.  &  M.  Co.,  96  Ala.  389,  11 
So.    Rep.  332. 

STONE,  C.  J. — This  case  was  submitted  on  an  agreed 
statement  of  facts,  to  be  set  out  in  the  report  of  the  case. 
The  suit  was  commenced  on  January  18,  1890.  The 
deed  from  plaintiff  to  defendant,  under  which  defendant 
claims  title,  was  executed  December  10,  1872.  By  this 
deed  the  grantor  granted  to  the  Savannah  &  Memphis 
Railroad  Company,  of  which  the  defendant  is  the  suc- 
cessor, the  right  of  way,  one  hundred  feet  wide,  over 
certain  described  lands  upon  the  recited  consideration 
"running  their  contemplated  railroad  on  and  along  his 
lands,  as  well  as  in  consideration  of  the  sum  of  one  dol- 
lar to  him  in  hand  paid."  Immediately  following  the 
habendum  clause  of  this  deed  is  the  following  language  : 
"  Upon  condition  and  it  is  expressly  understood  that 
should  the  said  railroad,  contemplated  as  aforesaid,  be 
not  located  and  established  on  and  along  said  stretch, 
tract  or  parcel  of  land,  described  in  the  above  and  fore- 
going indenture,  then  said  indenture  is  to  be  wholly  null 
and  void,  and  of  no  effect.' ' 

' '  Shortly  after  the  execution  of  the  deed  hereinbefore 
mentioned  the  Savannah  &  Memphis  Railroad  Company 
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surveyed  its  line  of  road  to  Birmingham,  Ala.,  and 
located  its  right  of  way  and  levelled  and  graded  the  road- 
bed through  the  lands  sued  for  and  embraced  in  the 
deed . ' '  The  easement ,  with  right  to  possess  and  occupy , 
thereby  passed  to  the  grantee  ;  and  it  was  thus  in  actual 
possession  of  the  tract  of  land  conveyed.  It  must  be 
regarded  as  holding  adversely  to  all  the  world,  including 
its  vendor.  The  re-entry  recited  in  the  agreed  statement 
of  facts,  by  which  the  plaintiff  sought  to  establish  the 
inception  of  his  adverse  holding,  is  not  sufficient  to  ori- 
ginate a  right  by  adverse  possession.  "By  the  execu- 
tion and  delivery  of  a  deed  of  land  the  entire  legal  in- 
terest in  the  premises  becomes  vested  in  the  grantee,  and 
if  the  grantor  continues  in  possession  afterwards,  his 
possession  is  not  that  of  owner,  but  of  a  tenant  of  the 
grantee.  He  will  be  regarded  as  holding  the  premises 
in  subserviency  to  his  grantee,  and  nothing  short  of  an 
explicit  disclaimer  of  such  a  relation  and  a  notorious  as- 
sertion of  right  in  himself,  will  be  sufficient  to  change 
the  character  of  his  possession,  and  render  it  adverse  to 
the  grantee. " — Burhans  v.  Van  Zandt,  7  Barb.  (N.  Y.) 
91 ;  Butler  v.  Phelps,  17  Wend.  (N.  Y .)  642. 

But  if  it  were  otherwise,  and  his  re-entry  was  sufficient 
to  orginate  an  adverse  holding,  his  possession  was  not 
of  sufficient  duration  to  revest  the  legal  title  in  him.  It 
was  but  little  more  than  eight  years.  Ten  years,  un- 
der our  jurisprudence,  are  necessary  to  mature  a  right 
by  adverse  possession. 

Again.  The  plaintiff  is  in  no  position  to  maintain  the 
present  action.  The  only  condition  on  which  the  con- 
veyance was  to  become  null  and  void  had  been  met  and 
f ullfilled  nearly  three  years  before  he  brought  his  suit. 
The  railroad  had  been  located  and  established  on  and 
along  said  stretch ,  tract  or  parcel  of  land  when  he  insti- 
tuted his  suit.  The  main  consideration  for  the  convey- 
ance was  the  building  and  maintaining  of  a  railroad 
through  his  property.  This  had  been  done,  and  plaintiff 
had  had  the  advantage  and  benefit  of  this  consideration 
for  quite  a  long  time  when  he  complained. 

We  discover  no  error  in  the  finding  of  the  circuit  court, 
and  the  judgment  is  affirmed. 
Vol.  101. 
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Medlin  v.  Taylor,  Judge,  &c.  jg-g 

.  1 1(11    239 

Application  for  Mandamus.  *™  Jg 

101    239 

1.  Adjudication  by  a  judge  of  his  own   incompetency  not  conclusive. —    ,el44  499 
The  adjudication  by  a  judge  of  his  own  incompetency  to  hear  and  de- 
termine a  cause,  and  the  entry  of  this  conclusion  on  the  record  of  his 
court,  is  not  determinative  or  conclusive  of  the  inquiry  of  incompet- 
ency vel  non,  on  application  for  mandamus,  or  on  appeal. 

2.  Incompetency  of  a  judge;  how  determined  on  application  for  man- 
damus, and  on  appeal. — When  application  is  made  to  the  circuit  judge 
for  a  writ  of  mandamus,  to  compel  the  judge  of  probate  to  hear  and 
determine  a  certain  cause,  which  he  has  adjudged  himself  incompe- 
tent to  try,  it  is  the  duty  of  the  circuit  judge  to  determine  the  ques- 
tion of  incompetency  upon  the  facts  disclosed,  regardless  of  any  ad- 
judication made  thereon  by  the  judge,  whose  incompetency  is  at  is- 
sue ;  and  a  like  duty  devolves  upon  this  court  on  appeal  from  the  maw- 
damus  proceedings. 

3.  When  probate  judge  incompetent  to  hear  an  election  contest. — Where 
a  contest  of  the  election  of  a  tax  collector  is  instituted  before  a  pro- 
bate judge,  who  was  declared  elected  at  the  same  time  as  was  the 
contestee,  and  whose  election  was  being  contested  before  the  judge 
of  the  circuit  court  upon  the  same  grounds  specified  in  the  statement 
of  contest  filed  by  the  contestant,  such  probate  judge,  although  not 
disqualified  under  constitutional  and  statutory  provisions,  has, 
under  the  doctrine  of  the  common  law,  such  personal  interest  in  the 
questions  involved  as  to  render  him  incompetent  to  hear  and  deter- 
mine the  contest,  and  to  justify  him  in  declining  to  do  so. 

Appeal  from  the  Circuit  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  appeal  in  this  case  is  prosecuted  from  a  judgment 
refusing  to  grant  a  writ  of  mandamus ,  directed  to 
Thomas  J.  Taylor,  judge  of  probate  of  Madison  county, 
and  dismissing  the  petition  for  such  writ,  which  was 
filed  by  the  appellant,  R.  H.  Medlin.  The  facts  of  the 
case  are  sufficiently  stated  in  the  opinion. 

J.  B.  Moore  and  Roulhac  &  Nathan,  for  appellant, 
cited  Ex  parte  State  Bar  Association,  92  Ala.  1 1 3,  8  So, 
Rep.  768  ;  Keyset's  Case,  58  Cal.  315  ;  People  v.  Edmonds, 
15  Barb.  (N.  Y.)  529.;  McFadden  v.  Preston,  54  Texas 
403;  Taylor  v.  Williams,  26  Texas  583;  27  U.  S.  Dig. 
158,  §  45  ;  1  Greenleaf  Ev.,  §  389. 
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R.  C .  Brickell,  and  Milton  Humes,  contra. — Although 
Taylor,  the  judge  of  probate,  was  not  incompetent  under 
the  provisions  of  section  647  of  the  Code,  he  was  dis- 
qualified under  the  doctrine  of  the  common  law,  and 
these  provisions  justify  his  refusing  to  hear  and  deter- 
mine the  cause. — Gill  v.  State,  61  Ala.  169;  Morse  v. 
Morse,  11  Barb.  510;  McMillan  v.  Andrews,  10  Ohio  St. 
112  ;  Dabney  v.  Mitchell,  06  Ala.  495  ;  Washington  Ins.  Co. 
v.  Price,  Hopkins  Ch.  1 ;  1  Greenl.  Ev.,  §  364 ;  1  Whart. 
Ev.,  §  600  ;  Moses  v.  Julian,  45  N.  H.  52  ;  s.  c.  84  Amer. 
Dec.  114.  The  statutory  prohibition  was  not  intended 
to,  and  does  not,  supersede  or  do  away  with  the  common 
law  disqualifications. — Ryan  v.  Conch,  66  Ala.  244; 
Scaife  v.  Stovall,  67  Ala.  237  ;  Beale  v.  Posey,  72  Ala.  323  ; 
Cook  v.  Meyer,  73  Ala.  580  ;  Lanier  v.  Youngblood,  lb.  587. 

McCLELLAN,  J.— Thos.  J.  Taylor,  the  probate  judge 
of  Madison  county,  declined  to  take  jurisdiction  of  a 
contest  instituted  before  him  of  an  election  to  the  office 
of  tax  collector  of  that  county,  and  refused  to  hear  and 
determine  the  same.  Thereupon  the  contestant  applied 
to  the  judge  of  the  circuit  court  of  that  county  for  a  writ 
of  m  an  damns  commanding  the  said  judge  to  hear  and  de- 
termine said  contestation.  The  petition  for  mandamus 
disclosed  the  grounds  of  Judge  Taylor's  recusation  to  be 
that  he,  said  Taylor,  and  the  contestee,  one  Esslinger, 
were  candidates  at  the  general  election  in  Xugust,  1892, 
the  former  for  the  office  of  probate  judge  and  the  latter 
for  the  office  of  tax  collector,  that  they  were  each  re- 
turned as  elected  to  these  respective  offices,  and  his, 
Taylor's,  election  was  at  the  time  he  refused  to  hear  said 
contest  between  Medlin  and  Esslinger  "  being  contested 
before  the  judge  of  the  circuit  court  upon  grounds, 
causes  and  for  reasons  in  all  respects  similar  to  the 
grounds,  causes  and  reasons  specified  in  the  statement" 
of  contest  filed  by  said  Medlin  against  said  Esslinger. 
A  rule  nisi  was  entered,  and  upon  the  coming  in  of  the 
respondent  he  demurred  to  the  petition  assigning  several 
grounds,  two  of  which  assignments  were  sustained. 
These  were,  first,  that  it  appeared  by  the  petition  that  re- 
spondent was  "for  legal  cause  incompetent"  to  hear  and 
determine  the  contest ;  and,  second,  that  it  is  shown  by 
the  petition  for  mandamus  that  said  respondent,  judge 
&c,  "in  the  exercise  of  the  jurisdiction  with  which  by 
Vol.  101. 
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law  he  was  clothed,  adjudged  and  entered  of  record  in 
said  court  of  probate  a  judgment  declaring  his  incom- 
petency' '  to  proceed  with  the  trial  of  the  cause,  "and 
certified  the  fact  of  such  incompetency  to  the  register  in 
chancery  of  the  county  of  Madison.' ' 

To  consider  the  second  assignment  of  demurrer  first : 
It  is  mauifest  that  the  gist  of  it  lies  in  the  assumption 
that  the  finding  of  the  judge  of  his  own  incompetency 
and  the  entry  of  his  conclusion  to  this  effect  on  the  rec- 
ords of  the  probate  court  is  determinative  and  conclusive 
of  the  inquiry  of  competency  vel  non  whatever  might  be 
the  real  fact  in  that  connection.  That  this  is  not  the 
law,  and  that,  of  consequence,  it  was  the  duty  of  the 
circuit  court,  and  our  duty  on  this  appeal,  to  determine 
the  question  of  Judge  Taylor's  competency  on  the  facts 
stated  in  the  petition  and  appearing  by  the  exhibits 
thereto,  wholly  regardless  of  any  adjudication  he  may 
have  made  in  the  premises,  is  thoroughly  established  by 
the  decisions  of  this  court. — Ellis  v.  Smith,  42  Ala.  349  ; 
Ex  parte  State  Bar  Association,  92  Ala.  113,8  So.  Rep.  768. 

So  that  whatever  view  Judge  Taylor  itiay  have  enter- 
tained of  his  competency,  and  however  he  may  have  ex- 
pressed it — in  the  form  of  a  judgment  entry  on  the  rec- 
ords of  his  court  or  otherwise — and  whether  or  not  he 
certified  his  conclusion  of  incompetency  to  the  register 
in  chancery,  the  sole  question  presented  by  this  appeal 
has  to  do  with  the  facts  out  of  which  incompetency  is 
supposed  to  be  evolved,  and  must  be  determined  accord- 
ingly as  we  find  or  do  not  find  those  facts  to  involve  a 
disqualifying  interest  on  the  part  of  Judge  Taylor  in  the 
result  of  the  contestation  he  was  called  on  to  try. 

That  Judge  Taylor  did  not  have  a  disqualifying  interest 
in  the  result  of  the  case,  within  the  provisions  of  our 
constitution  and  statutes ,  is  virtually  confessed  in  the 
argument  of  counsel  and  can  not  be  doubted.  To  come 
within  these  inhibitions  the  interest  must  be  a,  pecuniary 
one  to  be  affected  by  the  judgment  in  the  particular  case , 
and  not  merely  an  interest,  pecuniaty  or  other,  in  the 
question  involved  but  not  in  the  result  of  the  particular 
case,  and  which,  though  not  precluded  by  the  judgment 
therein,  may  be  affected  by  the  "general  operation  of 
law  on  the  status  fixed  by  the  decision."  Judge  T&ylor 
not  only  had  no  pecuniary  interest  in  the  result  of  this 
contestation,  but  he  had  no  interest  whatever  that  could 
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be  affected  by  any  possible  termination  of  the  issues  in- 
volved.— Ex  parte  State  Bar  Association,  92  Ala.  113,  8 
So.  Rep.  768;  12  Am.  &  Eng.  Encyc.  of  Law,  p.  48; 
North  Bloomfield  Mining  Co.  v.  Keyser,  58  Cal.  315  ;  The 
People  v.  Edmonds,  15  Barb.  529 ;  McFaddin  v.  Preston,  54 
Tex.  403. 

It  is  the  opinion  of  the  court,  however,  that  under  the 
doctrines  of  the  common  law,  aside  from  our  constitu- 
tional and  statutory  provisions,  he  had  such  a  personal 
interest  in  the  questions  involved  in  the  contestation  of 
Medlin,  in  the  nature  of  things,  such  a  bias  in  favor  of 
one  of  the  parties  to  the  case,  as  disqualified  him  to 
hear  and  determine  the  same,  and  justified  his  action  in 
declining  so  to  do. — Gill  v.  State,  61  Ala.  169,  and  au- 
thorities there  cited. 

The  judgment  of  the  circuit  court  denying  the  appli- 
cation for  mandamus  must  be  affirmed. 


Frieder  et  al.  v.  B.  Goodman  Manufac- 
turing Co. 

Attachment  Suit. 

1.  Comments  or  notes  of  chrk  of  trial  court  in  transcript;  when  not  con- 
sidered on  appeal. — The  clerk  of  the  trial  court,  in  making  out  a  trans- 
cript to  be  used  on  appeal  as  the  record  of  the  orders  of  the  court  and 
th**  proceedings  of  the  trial,  should  transcribe  only  the  orders  and 
judgment  of  the  court  as  they  are  entered,  and  should  never  incorpo- 
rate in  such  transcript  any  matter  or  any  comments  or  notes  of  his 
own.  Such  matters,  or  comments,  or  notes,  if  included  in  the  trans- 
cript, will  not  be  considered  on  appeal. 

2.  Appeal;  when  original  papers  sent  up. — The  clerk  of  the  trial  court 
has  no  authority  to  take  from  the  files  of  any  suit  in  his  office,  an 
original  paper  and  send  it  to  the  appellate  court,  except  upon  the  or- 
der or  ruling  of  the  judge  or  chancellor,  when  in  their  opinion  it  is 
necessary. 

3.  Exception  to  ruling  of  trial  court;  how  preserved. — The  record  of  an 
exception  to  the  ruling  of  a  trial  court  can  not  be  secured  or  pre- 
served by  the  clerk  of  such  court  making  immediately  after  the  re- 
cital of  the  ruling  an  entry  in  which  it  is  stated  that  the  party  against 
whom  the  ruling  was  made  reserved  an  exception,  and  to  which  entry 
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is  signed  the  name  of  the  attorney  reserving  the  exception ;  it  is  the 
duty  of  the  court  to  note  the  exception  by  either  party  litigant  to  his 
ruling,  and  this  noting  constitutes  the  evidence  of  the  reservation  of 
such  exception. 

4.  Rulings  on  motions;  how  shown  to  be  reviewed  on  appeal. — The  rul- 
ings of  a  trial  court  on  motions,  which  are  not  entered  in  the  min- 
utes, must  be  presented  on  appeal  by  bill  of  exceptions;  and  unless 
thus  presented,  such  rulings  will  not  be  reviewed. 

Appbal  from  the  Circuit  Court  of  Tuscaloosa. 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  was  an  attachment  suit,  brought  originally  by  the 
B.  Goodman  Manufacturing  Company  against  the  South- 
ern Suspender  Company,  to  recover  an  amount  due  the 
plaintiff  on  a  promissory  note.  William  Frieder,  the 
appellant,  was  afterwards  made  a  party  defendant,  as 
being  the  sole  owner  of  the  stock  of  the  defendant  com- 
pany. 

The  original  complaint,  affidavit  for  attachment,  bond, 
and  writ  of  attachment  were  against  the  Southern  Sus- 
pender Manufacturing  Company.  Motion  was  after- 
wards made  by  the  plaintiff  to  amend  its  complaint,  af- 
fidavit, bond,  and  writ  of  attachment  in  said  cause,  by 
inserting  the  name  of  William  Frieder,  who  was  the  sole 
owner  and  proprietor  of  the  Southern  Suspender  Manu- 
facturing Company ;  and  in  said  motion  the  plaintiff 
averred  that  the  Southern  Suspender  Manufacturing 
Company  was  formerly  a  body  corporate,  but  that  all  of 
its  stock  and  property  had  passed  into  the  ownership  of 
William  Frieder,  and  that  the  said  Frieder  continued  to 
make  contracts  and  to  do  business  in  the  name  of  the 
Southern  Suspender  Manufacturing  Company.  The 
plaintiff  also  moved  the  court  to  allow  the  sheriff  to 
amend  his  return  to  the  writ  of  attachment  so  as  to  show 
that  the  notice  of  the  levy  of  said  attachment  was  served 
upon  William  Frieder.  These  motions  were  granted. 
The  transcript  contains  no  bill  of  exceptions,  nor  are  the 
complaint,  affidavit,  bond,  and  writ  of  attachment,  as 
amended,  set  out  in  the  transcript.  The  other  material 
facts  are  sufficiently   stated  in  the  opinion  of  the  court. 

There  was  judgment  for  plaintiff,  and  the  defendant 
Frieder  appeals.  The  assignments  of  error  are  that  the 
court  erred  in  granting  the  motions  of  the  plaintiff  to  al- 
low the  amendments  of  the  complaint,  affidavit,  bond, 
writ  of  attachment,'  and  sheriff's  return,  and  that  the 
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court    erred    in    rendering  judgment  against  William 
Frieder. 

William  Cochran  Fitts,  for  appellants. 

J.  M.  Foster,  contra. 

COLEMAN,  J. — This  cause  was  submitted  to  be  con- 
sidered, first,  upon  the  motion  of  the  appellee,  for  a  writ 
of  certiorari  to  the  clerk  of  the  circuit  court  commanding 
him  to  certify  to  this  court  a  perfect  record  ;  and,  if  this 
motion  is  overruled,  then  the  cause  is  to  be  considered 
upon  its  merits.  Affidavits  are  submitted  in  support  of 
the  motion,  and  also  a  counter  affidivit  by  the  appellant. 
We  here  observe  that  a  clerk,  in  making  out  a  transcript 
to  be  used  on  appeal  as  the  record  of  the  orders  of  a 
court  and  the  proceedings  of  a  trial ,  should  never  incor- 
porate any  matter  or  any  comments  or  notes  of  his  own 
in  the  transcript.  He  performs  his  entire  duty,  when  he 
transcribes  the  orders  and  judgments  of  the  court  as  they 
are  entered.  There  is  no  bill  of  exceptions  in  this  case. 
We  find  an  entry  made  by  the  clerk,  to  the  effect  "that 
the  amendments  made  in  pursuance  to  the  rulings  of  the 
court  are  shown  forth  in  this  record  by  being  under- 
scored with  red  ink.,,  There  is  nothing  in  the  record  of 
the  orders  of  the  court  which  authorized  the  clerk  to  in- 
sert any  such  note,  as  a  part  of  the  transcript.  It  is  fur- 
ther stated  by  the  clerk  that  "the  original  affidavit,  bond 
and  writ  of  attachment,  as  changed  by  amendment,  are 
here  attached  by  the  clerk  for  the  inspection  of  the  su- 
preme court.' '  The  clerk  has  no  authority  to  take  from 
the  files  of  any  suit  an  original  paper,  and  send  it  to  this 
court.  It  is  only  upon  the  order  or  rule  of  the  judge  or 
chancellor,  and  when  in  their  opinion  it  is  necessary,  that 
such  original  paper  is  transmitted  to  this  court.  Proper 
orders  are  then  made  for  its  preservation.  See  Rule  20, 
page  803  of  the  Code. 

Just  after  an  entry  of  record  granting  a  motion  made 
by  plaintiff  to  amend  the  attachment  proceedings,  the 
following  entry  appears  :  "At  the  time  of  the  granting 
of  this  motion  the  defendant  reserved  an  exception  to 
the  granting  of  the  same."  To  this  the  attorney's  name 
taking  the  exception  is  signed.  It  is  the  duty  of  the  court 
to  note  the  exceptions  to  his  ruling,  and  this  is  the  evi- 
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dence  that  an  exception  has  been  reserved.  The  attor- 
ney's name  of  record  entry  has  no  office  to  perform  in  se- 
curing or  preserving  an  exception  to  the  ruling  of  the 
court  Allowing  an  amendment. 

The  appellant  certainly  had  the  right  to  have  a  copy 
of  the  original  attachment  papers  made  a  part  of  the 
record,  and  upon  his  motion,  with  proper  showing,  this 
court  would  have  ordered  the  clerk  to  send  up  a  com- 
plete and  perfect  record,  but  his  attitude  is  that  of  re- 
sisting the  motion  of  the  appellee  for  a  certiorari.  Under 
the  view  we  take  of  the  case,  the  objections  to  the  rec- 
ord designated  by  the  appellee  do  not  injuriously  affect 
his  interest.  The  appearance  in  court  of  William  Frie- 
der  by  his  authorized  attorney  is  for  all  purposes  as  ef- 
fective as  service  of  summons.  The  voluntary  contri- 
butions to  the  transcript  record  by  the  clerk,  whether 
emphasized  by  red  ink,  or  in  the  matter  of  directing 
the  attention  of  this  court  to  "original  papers,"  will  not 
be  considered . 

Questions  upon  orders  of  the  court  allowing  amend- 
ments upon  motion  of  the  plaintiff  have  been  argued  in 
briefs  of  counsel,  but  these  questions  are  not  presented 
in  such  a  way  as  to  authorize  this  court  to  consider 
them.  They  should  have  been  presented  by  bill  of  ex- 
ceptions. There  is  nothing  of  record  to  show  what  was 
moved  for,  and  what  allowed.  Motions  entered  upon 
the  motion  docket  are  no  part  of  the  record,  unless  en- 
tered on  the  minutes ,  or  shown  by  bill  of  exceptions, 
neither  of  which  was  done  as  appears  from  the  record 
before  us.     The  judgment  must  be  affirmed. 


Evansville,    Paducah    &     Tennessee 

River  Packet  Co.  v.  Slater.  IS  m 

\m    245 
1 1*12    379 

Action  against  Common  Carrier  for  loss  of  Goods.  ' 

1.  Bill  of  exceptions;  presumption  when  nil  the  e ride nee  not  set  out. — 
When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, this  court  will,  on  appeal,  presume  that  there  was  other  evi- 
dence in  the  case  sufficient  to  support  the  judgment  of  the  trial  court. 
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Appeal  from  the  District  Court  of  Colbert. 

Tried  before  the  Hon.  W.  P.  Chitwood. 

This  was  an  action  brought  by  the  appellee,  Mary  W. 
Slater,  against  the  appellant  corporation  to  recover  the 
value  of  goods ,  which  had  been  deposited  in  a  warehouse 
at  Sheffield,  Alabama,  for  shipment  on  the  defendant's 
line  of  boats. 

The  Evansville,  Paducah  &  Tennessee  River  Packet 
Co.  is,  and  has  been  for  a  number  of  years,  a  common 
|  carrier  by  water,  operating  a  line  of  steamboats  in  the 

I  Ohio  and  Tennessee  rivers,  between  Evansville,  Indiana, 

and  Florence,  Alabama.  Sheffield,  Alabama,  being  sit- 
uated opposite  Florence,  on  the  Tennessee  river,  is  prac- 
tically one  of  the  terminal  points  of  the  aforesaid  carrier. 

R.  D.  Morrow  was  superintendent  of  the  packet  com- 
pany from  1886  to  1889,  and  during  this  time  appointed 
H.  H.  Brumbach  as  collecting  agent  or  landing-keeper  for 
the  packet  company  at  Sheffield,  Ala.,  which  position  he 
held  at  the  time  of  the  trial.  Brumbach 's  authority,  as 
agent  of  the  packet  company,  was  limited  to  receiving 
freight  from  the  boat,  collecting  the  boat's  charges  on 
same,  and  soliciting  patronage.  During  the  continuance 
of  the  aforesaid  agency,  Brumbach  was  operating  a  dray- 
age  or  transfer  business  in  and  about  Sheffield,  doing  a 
]  commission  business  in  salt  and  hay,  and  engaged  in 

3  forwarding   and   shipping  goods.     In  this  business  he 

made  use  of  a  warehouse  situated  on  the  bank  of  the 
river  below  the  regular  landing.  This  warehouse  was  in 
no  wise  connected  with  the  business  of  the  packet  com- 
pany, nor  did  the  packet  company  have  any  interest  in, 
or  control  over  it,  but  the  same  was  used  by  Brumbach 
for  his  individual  purposes  and  business. 

Under  the  foregoing  facts,  the  appellee,  on  or  about 
February  29,  1892,  had  her  household  goods  hauled  by 
Brumbach  and  deposited  in  said  warehouse  at  Sheffield, 
Ala. ,  for  the  purpose  of  having  them  transported  by  the 
packet  company  to  Evansville,  Indiana.  On  the  niorn- 
jl  ing  of  March  1,  1892,  the  said  warehouse  and  contents, 

including  the  household  goods  of  appellee,  were  destroyed 
by  fire,  the  origin  of  which  was  unknown.  Appellee  seeks 
to  hold  the  packet  company  liable  for  the  value  of  her 
goods  under  its  common  carrier  liability.  The  case  was 
tried  without  a  jury,  and  the  court  rendered  judgment 
in  favor  of  appellee.     The  opinion  renders  it  unneces- 

Vol.  101. 


! 


Digitized  by 


Google 


1883-93.]  OF  ALABAMA.  247 

[Baker  v.  Graves  et  al.] 

sary  to  make  a  more  detailed  statement  of  the  facts  of 
this  case  and  of  the  rulings  of  the  trial  court. 

Wilhoytb  &  Harris,  for  appellant. 

J.  B.  Moore  and  Roulhac  &  Nathan,  contra. 

HARALSON,  J. — We  have  carefully  examined  the 
evidence  in  this  cause,  as  we  find  it  set  out  in  the  bill  of 
exceptions  in  the  transcript.  Without  more,  it  is  not 
sufficient  to  support  the  judgment  of  the  court  below. 
Unless  Brumbach  was  an  agent  of  the  defendant  at  Shef- 
field, authorized  to  make  a  contract  of  affreightment  for 
defendant  with  the  plaintiff,  to  transport  her  goods  to 
Evansville,  and,  having  such  authority,  made  such  a 
contract,  and  the  goods  were  accordingly  delivered  to  the 
defendant  for  carriage,  the  plaintiff  was  not  entitled  to 
recover.  The  evidence,  as  we  find  it  in  the  transcript, 
falls  far  short  of  establishing  such  an  agency,  such  a  con- 
tract and  such  a  delivery.  So  far  as  appears,  Brumbach 
was  not  an  agent  for  any  such  purpose,  he  made  no  con- 
tract of  any  kind  to  bind  the  defendant,  and  the  goods 
were  never  delivered  to  him  as  agent  for  defendant. 

But,  be  this  as  it  may,  the  bill  of  exceptions  does  not 
contain  a  statement  that  the  evidence  therein  set  out 
was  the  evidence  on  which  the  trial  was  had,  or  was  all 
the  evidence  introduced  on  the  trial,  and  we  are  com- 
mitted, by  the  uniform  rulings  of  this  court,  to  presume 
in  such  case  that  there  was  other  evidence  in  the  cause 
sufficient  to  support  the  judgment  of  the  court  below, 
and  the  cause  must  be  affirmed. — Hood  v.  Pioneer  M.  & 
M.  Co.,  95  Ala.  461,  11  So.  Rep.  10 ;  Hunt  r.  Johnson,  96 
Ala.  130,  11  So.  Rep.  387 ;  3  Brick.  Dig.,  406,  §43 ;  lb. 
81,  §47. 

Affirmed. 


Baker  v.  Graves  et  al. 

Bill  in  Equity  to  foreelone  Mortgage. 
1.    Amendments  to  bill;  not  allowed  when  repugnant  to  the  averment*  of 
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the  original  bill. — Where  a  bill  in  equity  is  filed  by  the  assignee  of  a 
mortgage,  seeking  its  foreclosure,  an  amendment  by  which  new  par- 
ties defendant  are  made,  and  the  validity  of  the  assignment  to  the 
complainant  is  assailed,  and  compensation  from  the  assignors  it 
sought  to  be  recovered,  by  reason  of  alleged  fraudulent  misrepresen- 
tation, is  variant  from,  and  repugnant  to,  the  purposes  for  which  the 
original  bill  was  filed,  and  it  can  not  be  allowed. 

2.  Demurrers  to  the  bill;  rulings  thereon. — While  a  demurrer  to  a  bill 
in  equity  must  set  forth  the  grounds  of  demurrer  specifically,  if  the 
decree  of  the  chancellor  is  general,  not  stating  the  particular  came* 
of  demurrer,  it  will  be  referred  to  such  grounds  as  were  well  taken. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  originally  filed  by  the  appel- 
lant, N.  C.  Baker  against  Willis  Graves  and  R.  E.  Brin- 
son  ;  and  sought  to  have  foreclosed  a  mortgage  given  by 
Graves  to  Pritchett  &  Merri wether, which  was  transferred 
by  them  to  complainant.  The  original  bill  set  up  that 
Brinson,  the  landlord,  had  waived  certain  rights  pertain- 
ing to  the  landlord's  lien  in  favor  of  the  mortgagee. 
Afterwards  the  complainant  amended  his  bill  making 
Pritchett  &  Merriwether  and  one  McGrath  parties  defen- 
dant, and  alleging  that  they  had  imposed  on  and  de- 
frauded the  complainant,  and  misrepresented  the  condi- 
tion of  their  agreement  with  Brinson .  The  only  prayer 
contained  in  the  amended  bill  is  copied  in  the  opinion. 
The  defendant  demurred  to  the  amended  bill  on  several 
grounds  among  which  were ,  that  it  made  a  new  cause  of 
action,  and  was  a  departure  from  the  original  bill;  and 
wholly  inconsistent  with  it. 

On  the  submission  of  the  cause  upon  these  demurrers 
the  chancellor  rendered  the  following  decree:  "This 
cause  is  submitted  for  decree  on  the  demurrer  of  the  de- 
fendant ;  and  on  consideration  it  is  ordered  that  said  de- 
murrer be  sustained.  The  complainant  may  offer  an 
amendment  to  the  bill."  Complainant  brings  this  appeal 
and  assigns  as  error  the  decree  of  the  chancellor  in  sus- 
taining the  demurrer. 

J.  C.  Richardson,  for  appellant. 

Girard  Cook,  contra. 

STONE,  C.  J. — As  the  assignee  of  the  mortgage,  the 
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appellant  filed  the  original  bill  for  a  foreclosure  of  the 
mortgage  and  to  compel  the  parties  who  had  received, 
or  who  were  in  possession  of,  parts  of  the  mortgage 
property,  to  account  for  the  same. 

The  amended  bill  avers  that  at  the  time  of  the  assign- 
ment of  the  mortgage,  the  assignors  made  to  the  appel- 
lant the  representation  that  the  landlord  of  the  mort- 
gagor had  waived  his  lien  for  rent  on  the  crops  conveyed 
by  the  mortgage  ;  and  also  introduces  a  senior  mortgage, 
of  which  the  appellant  claims  to  be  assignee,  and  avers 
that  it  is  entitled  to  priority  of  payment.  The  only 
prayer  for  special  relief  in  the  amended  bill  is  expressed 
in  these  words  :  *  'That  the  said  Pritchett  and  Merri- 
wether  and  McGrath  be  held  and  required  to  make  good 
their  representations  hereinbefore  stated,  and  that  the 
transfer  to  this  complainant  of  said  mortgage  be  held 
fraudulent  and  void,  and  the  said  Pritchett  and  McGrath 
and  Merri wether,  be  required  to  refund  to  the  complain- 
ant the  amount  of  money  paid  by  him  to  them  for  said 
mortgage,  together  with  the  interest  thereon,  and  the 
damages  which  he  has  sustained  thereunder."  There 
were  demurrers  to  the  amended  bill,  and  a  decree  ren- 
dered by  the  .chancellor  sustaining  them,  from  which 
this  appeal  is  taken. 

1.  The  grounds  of  demurrer  necessary  to  be  consid- 
ered, are,  that  the  amended  bill  makes  an  entirely  new 
case,  and  is  a  radical  departure  from  the  matter  and 
cause  of  action  stated  in  the  original  bill.  Liberal  as  is 
the  statute  of  amendments,  and  liberal  as  has  been  the 
judicial  construction  it  has  uniformly  received,  the  right 
it  confers  is  not  without  limit.  Under  the  guise  of  an 
amendment,  there  can  not  be  an  entirely  new  case  made, 
or  a  radical  departure  from  the  cause  of  action  stated  in 
the  original  bill.  The  purpose  of  the  original  bill  was 
clear  and  well  defined,  the  foreclosure  of  the  mortgage 
assigned  to  the  appellant — and  in  aid  of  it,  an  account  of 
parts  of  the  mortgage  property  which  had  passed  into  the 
possession  of  persons  taking  with  notice  of  the  mortgage. 
From  this  purpose  the  amended  bill  proposes  to  depart, 
and  to  make  a  new  case  variant  from  and  repugnant  to 
that  made  by  the  original  bill.  The  foreclosure  of  the 
mortgage  is  abandoned,  the  validity  of  the  assignment 
to  the  appellant  is  assailed,  and  compensation  from  the 
assignors  is  sought  to  be  recovered,  because  of  represen- 
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tations  which  it  is  supposed  convict  the  assignors  of 
fraud .  If  the  amended  bill  presented  matter  of  equit- 
able relief,  it  is  apparent  that  it  is  repugnant  to,  and 
variant  from,  the  matter  of  the  original  bill,  introducing 
a  wholly  different  cause  of  action  and  ground  of  relief. — 
3  Brick.  Dig.,  380,  §§  208,  209,  219. 

2.  A  demurrer  to  a  bill  in  equity  "must  set  forth  the 
ground  of  demurrer  specially,  and  otherwise  must  not  be 
heard.' ' — Code,  §  3443.  Some  of  the  causes  of  demurrer 
assigned,  it  may  be,  are  too  general,  and  could  not  be 
heard.  The  second,  third  and  fourth  causes  of  demurrer 
assigned  by  the  appellee  Brinson  specify  with  sufficient 
distinctness  the  objection  to  the  amended  bill  we  have 
considered.  The  decree  of  the  chancellor  is  general,  not 
stating  the  particular  causes  of  demurrer  which  were 
sustained,  and  if  necessary,  we  would  refer  it  to  such 
causes  as  were  well,  and  not  to  such  as  may  be  illy,  as- 
signed . 

The  decree  is  affirmed. 


m  458  Whisenant  v.  Gordon.* 


Bill  in  Equity  to  compel  Specific  Performance  of  Contract , 
and  to  enjoin  Execution  of  a  Judgment. 

1.  Re-delivery  of  deed  does  not  reinvest  title  in  grantor. — Upon  the  exe- 
cution and  delivery  of  a  deed  conveying  land  to  the  grantee,  the  title 
becomes  vested  in  such  grantee,  and  the  redelivery  of  the  deed  and 
its  mutilation  or  destruction  by  the  parties  can  not  reinvest  the  estate 
in  the  grantor,  or  estop  the  grantee  from  claiming  title  under  it. 

2.  Specific  performance;  what  necessary  to  justify  decree. — To  justify  a 
decree  for  the  specific  performance  of  a  contract  of  sale  or  conveyance 
of  land,  the  terms  of  the  contract  must  be  definitely  alleged,  and  the 
evidence  to  establish  it  must  be  such  as  to  produce  a  clear  conviction 
of  the  existence  and  terms  of  the  contract  as  alleged. 

3.  Conveyance  of  land;  must  be  in  writing. — Conveyances  of  land  must 
be  in  writing,  and  their  execution  must  be  accomplished  by  formali- 
ties, the  observance  of  which  is  calculated  to  remove  all  doubt  or 
uncertainty  as  to  the  grantor's  intention  to  divest  himself  of  the  title 
to  the  land  conveyed. 

*  This  case  was  first  announced  on  .January  27, 1892.  The  opinion  I'.i  response  to 
the  application  for  rehearing  was  announced  November  8, 1893 
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4.  Statute  of  frauds;  waiver  as  a  defense  to  a  bill  for  specific  perform- 
ance.— The  statute  of  frauds,  as  a  defense  to  a  bill  for  the  specific  per- 
formance of  a  contract,  is  waived  unless  specially  pleaded ;  and  the 
contract  being  admitted  or  satisfactorily  proved,  it  will  be  enforced 
although  it  may  be  obnoxious  to  the  statute. 

5.  Parol  agreement  for  conveyance  of  land;  when  specifically  enforced. — 
A  parol  agreement  for  the  re-conveyance  of  land  will  be  specifically  en- 
forced, at  the  suit  of  the  vendee  of  the  original  vendor,  when  the  cir- 
cumstances surrounding  the  transaction,  the  conduct  of  the  parties, 
and  the  declarations  of  the  grantee  in  the  original  conveyance  show 
that  it  was  the  intention  of  the  parties  to  rescind  the  former  sale  and 
revest  the  title  in  the  grantor. 

Appeal  from  the  Chancery  Court  of  Marshall. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  on  October  3,  1889,  by 
the  appellee,  Bathsheba  Gordon  against  George  Whise- 
nant ;  and  prayed  to  have  specifically  enforced  an  alleged 
parol  agreement,  by  the  respondent  for  the  re-convey- 
ance of  certain  lands,  and  for  an  injunction  restraining 
the  execution  of  a  judgment  recovered  in  favor  of  the 
respondent  against  the  complainant  in  an  action  of  eject- 
ment. The  facts  of  the#  case  are  sufficiently  stated  in 
the  opinion.  On  the  final  submission  of  the  cause,  on 
the  pleadings  and  proof,  the  chancellor  decreed  that  the 
complainant  was  entitled  to  the  relief  prayed  for.  The 
respondent  appeals,  and  assigns  this  decree  as  error. 

John  G.  Winston,  Jr.,  and  Thos.  H.  Watts,  for  ap- 
pellant.— The  bill  shows  that  the  legal  title  to  the  land 
was  in  the  respondent  at  the  time  the  complainant  pur- 
chased the  land,  and  that  she  knew  this  fact.  The  mere 
re-delivery  of  the  deed  by  the  respondent  to  his  mother, 
or  even  the  cancellation  of  the  deed,  was  not  sufficient 
to  re-invest  the  mother  with  the  legal  title  to  the  land  in 
controversy. — Reavis  v.  Reavis,  50  Ala.  60;  Carithers  v. 
Lay,  51  Ala.  390  ;  Smith  v.  Cockrell,  66  Ala.  64  ;  Brady  V. 
Huff,  75  Ala.  80.  The  evidence  does  not  show  that  there 
was  any  cancellation  or  destruction  of  the  deed  by  the 
respondent.  This  must  be  shown  before  there  could  be 
even  an  equity  in  the  original  grantor,  Mary  Whisenant. 
The  cancellation  or  destruction  would  not  divest  the 
legal  title,  but  would  confer  au  equity  in  the  grantor 
when  it  was  clearly  the  intention  of  the  parties  to  thereby 
re-invest  the  grantor  with  title. — Reavis  v.  Reavis,  50  Ala. 
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60.  The  parol  contract  of  agreement  expressed  in  the 
bill  is  not  such  a  one  as  could  be  made  in  the  manner 
shown,  but  it  should  have  been  in  writing,  which  should 
also  show  that  the  rescission  was  by  the  mutual  assent  of 
the  parties. — Badders  v.  Davis,  88  Ala.  369,  6  So.  Rep.  834. 
The  respondent  was  not  estopped  from  setting  up  his 
title  obtained  by  deed  from  his  mother,  because  he 
handed  her  back  the  said  deed,  and  said  that  he  would 
have  nothing  more  to  do  with  her  or  the  land. — Sullivan 
v.  Conway,  81  Ala.  153,  1  So.  Rep.  647 ;  Jones  v.  Cowles, 
26  Ala.  515;  Ware  v.  Cowles,  24  Ala.  449.  The  posses- 
sion by  the  appellant  of  the  lands  through  his  tenant  at 
the  time  of  the  purchase  by  appellee  was  notice  of  the 
claim  or  title  of  the  appellant,  and  was  notice  that  he 
still  claimed  the  land  notwithstanding  the  surrender  of 
the  deed  to  his  mother. — Branson  v.  Brooks,  68  Ala.  248  ; 
Tutwiler  v.  Montgomery ,  73  Ala.  263. 

R.  C .  Brickell,  and  Brown,  Holliday  &  Street, contra. 
(1.)  After  a  judgment  has  been  rendered  against  a 
defendant  in  an  ejectment  suit,  he  can  go  into  a  court  of 
equity  to  enjoin  the  enforcement  of  said  judgment,  when 
the  grounds  upon  which  he  claims  the  right  of  cancella- 
tion of  the  deed  of  the  plaintiff  is  of  purely  equitable 
cognizance,  and  would  have  constituted  no  defense  to  an 
action  at  law. — Lehman  v.  Shook,  69  Ala.  486;  Jones  v. 
DeGraffenreid ,  60  Ala.  145  ;  Womack  v.  Powers,  50  Ala.  5  ; 
Howell  v.  Motes,  54  Ala.  1 ;  Nelson  v.  Dunn,  15  Ala.  502; 
Greenlee  v.  Gains,  13  Ala.  198;  Calloway  v.  McElroy,  3 
Ala.  406;  1  Brick.  Dig.,  666,  §§  376,  382  ;  3  Brick.  Dig., 
347,  §  229  ;  High  on  Injunctions,  §  327.  (2.)  The  de- 
fendant was  estopped  by  his  acts  and  silence,  regardless 
of  what  his  intention  may  have  been. — Forney  v.  Calhoun, 
36  Ala.  463  ;  Ahram  v.  Seales,  44  Ala.  297  ;  Allen  v.  Mau- 
ry, 66  Ala.  10  ;  Tiedeman  on  Real  Prop.,  §  741 ;  3  Washb. 
Real  Prop.,  §  456.  (3.)  While  the  redelivery  of  the 
deed  to  Mrs.  Whisenant  and  its  cancellation,  and  her 
restoration  to  the  possession  did  not  reinvest  in  her  the 
legal  title,  yet  in  equity  this  effect  will  be  given  to  it. — 
Carithers  v.  Lay,  51  Ala.  390;  Reavis  v.  Reavis,  50  Ala. 
60;  Barrett  v.  Thorndike,  1  Greenl.  Rep.  78.  (4.)  Be- 
sides that  of  estoppel,  there  is  another  principle  upon 
which  the  equity  of  this  bill  may  be  maintained.  The 
surrender  of  the  deed  back  to  Mrs.  Whisenant,  its  can- 
cellation and  her  restoration  to  the  possession,  while  it 
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did  not  revest  the  legal  title  in  Mrs .  Whisenant,  it  con- 
stituted a  binding  agreement  to  reconvey,  which  the 
complainant  and  her  assignee  or  vendee  has  the  right  to 
specifically  enforce.  The  surrender  by  Mrs.  Whisenant 
of  her  right  to  a  support  by  defendant  constituted  a 
sufficient  consideration,  and  having  been  placed  in  pos- 
session, this  took  the  transaction  out  of  the  operation  of 
the  statute  of  frauds  and  rendered  it  binding. — Code,  § 
1732;  Scott  v.  Griggs,  49  Ala.  185;  McLure  v.  Temiille, 
89  Ala.  572,  8  So.  Rep.  60.  (5.)  Besides,  the  defense 
of  the  statute  of  frauds  was  not  presented  either  by  plea, 
answer  or  demurrer;  and  hence,  if  it  was  the  intention 
of  the  parties  to  the  cancellation  to  revest  title  in  the 
complainant's  vendor,  based  upon  the  consideration  of 
the  surrender  by  her  of  her  right  to  a  support,  the  court 
will  enforce  this  intention  though  the  statute  of  frauds 
if  properly  presented  might  have  constituted  a  full  de- 
fense.— Lewis  v.  Teal,  82  Ala.  288,  2  So.  Rep.  903; 
Hughes  v.  Hatched,  55  Ala.  539  ;  Heflin  v.  Miller,  69  Ala. 
334  ;. Clar k  v.  Tay lor,  68  Ala.  453;  Boiling  v.  Munchus, 
65  Ala.  558;  Phillips  v.  Adams,  70  Ala.  373;  Bailey  v. 
Irwin,  72  Ala.  505  ;  Shakespeare  v .  Alba,  76  Ala.  351. 

WALKER,  J . — The  parties  to  this  suit  claim  the  land 
in  dispute  under  different  conveyances  from  Mrs.  Mary 
Whisenant.  In  October,  1877,  she  conveyed  the  land  by 
deed  to  the  appellant,  who  is  her  son,  In  October,  1881, 
she  executed  another  conveyance  of  the  same  land  to 
Mrs.  Gordon,  the  appellee.  It  is  not  alleged  or  claimed 
that  the  appellant  ever  reconveyed  the  legal  title  to  his 
mother.  The  claim  is  that  by  a  parol  agreement  be- 
tween them,  made  prior  to  the  execution  of  the  convey- 
ance to  Mrs.  Gordon,  the  deed  to  the  appellant  was  can- 
celled, and  by  him  surrendered  to  his  mother,  who  was 
restored  to  the  possession  of  the  property.  Mrs.  Gordon 
acquired  possession  of  the  land  under  the  deed  to  her,  and 
remained  in  possession  for  several  years,  and  until  after 
the  death  of  Mrs.  Whisenant.  The  appellant  having  re- 
covered a  judgment  against  the  .appellee  in  a  statutory 
action  of  ejectment  for  the  land,  the  bill  in  this  case  was 
filed  by  the  appellee  to  restrain  the  execution  of  the  judg- 
ment in  favor  of  the  appellant,  and  to  compel  him  to 
convey  the  legal  title  to  the  appellee. 

The  legal  title  which  was  vested  in  the  appellant  by 
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the  execution  and  delivery  of  the  conveyance  to  him  has 
remained  in  him ,  as  it  could  not  be  divested  by  the  can- 
cellation of  that  conveyance,   and  its  redelivery  to  the 
grantor  therein. — Bailey's  AdmW.   v.  Campbell,  82    Ala. 
342,  2  South.  Rep.    646;  Smith  v.  Cockrell,  66  Ala.  64; 
Kimball  v.  Greig,  47  Ala.  230.     The  appellee  insists  that, 
though  there  has  been  no  reconveyance  of  the  legal  title, 
yet  there  was  a  binding  agreement  for  such  reconveyance, 
under  which  Mrs.  Whisenant  was  restored  to  possession 
of  the  land,  and  that  this  agreement  should  be  specifical- 
ly enforced  in  favor  of  the  appellee  as  Mrs.  Whisenant  *s 
vendee.     The  appellant  denies  that  he  consented    to  a 
cancellation  of  the  conveyance  to  him,  or  that  he  agreed 
that  the  title  to  the  land  should   be  reinvested  in  his 
mother.     There  is  no  competent  direct  evidence  of  such 
consent  or  agreement.     The  most  that  can  be  said  of  the 
proof  in  support  of  the  claim  set  up  by  the  bill  is  that  it 
establishes  certain  facts  which  point  to  the  conclusion 
that  the  arrangement  between  Mrs.  Whisenant  and  her 
son,  which  was  evidenced  by  her  deed  to  him,  was  not 
fully  carried  out,  but  was  abandoned.     The  deed  to  the 
appellant  recites  as  a  consideration  the  payment  by  him 
of  the  sum  of  one  dollar,  and  also  the  further  considera- 
tion that  he  is  to  take  care  of  the  grantor,   and  furnish 
her  house  room ,  board ,  lodging,  clothing,  and  medical 
attention  when  necessary  during  her  lifetime.     It  ap- 
pears from  the  evidence   that  Mrs.  Whisenant  removed 
from  the  land  in  dispute  ty  the  residence  of  the  appellant 
about  the  time  of  the  execution  of  her  deed  to  him  ;  that 
she  lived  with  him  between  two  and  three  years,   when 
she  left  his  residence,  and  thereafter  lived  elsewhere; 
that  he  redelivered  the  deed  to  her,  and  she  had  posses- 
sion of  it  at  the  time  of  her  execution  of  the  conveyance 
to  the  appellee,  when  she  delivered  it  to  the  latter ;  that 
after  the  appellant  redelivered  his  deed   to  his  mother, 
and  she  left  his  residence,  he  contributed  but  little  to- 
wards her  support ;  and  that,  with  knowledge  of  the  deed 
to  the  appellee,  he  permitted  the  latter  to  obtain  and  keep 
undisturbed  possession  of  the  land  until  after  his  mother's 
death.     The  facts  here  referred  to  indicate  that   Mrs. 
Whisenant  did  not  continue  to  receive  from   the  appel- 
lant the  care  and  support  stipulated  for  in  her  deed  to 
him,  and  that  when  he  ceased  to  furnish  her  a  home, 
and  after  she  made  a  deed  of  the  same  land  to  another 
Vol.  101. 
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person,  he  abandoned  possession  of  the  land  until  after 
her  death .  One  witness ,  who  appears  from  his  own  state- 
ment not  to  be  on  friendly  terms  with  the  appellant,  tes- 
tifies to  conversations  in  which  the  appellant  said  that 
he  had  returned  the  deed  to  his  mother ;  that  he  was 
tired  of  her;  that  she  was  troublesome,  and  he  would 
not  be  bothered  with  her  for  two  such  places ;  that  he 
gave  her  back  the  deed,  as  she  was  wanting  the  land 
back  to  sell  it  or  to  make  a  support  out  of  it  herself. 
Another  witness  testified  :  "  I  have  heard  him  [the  de- 
fendant] say  that  he  was  not  going  to  cultivate  the  land  ; . 
that  he  had  given  her  up  the  deed,  and  that  he  was  not 
going  to  have  anything  more  to  do  with  it ;  and  said 
also  that  he  thought  he  had  to  pay  for  all  he  did  for  her  ; 
that  she  was  troublesome  and  aggravating,  and  that 
he  would  never  have  anything  more  to  do  with  her  *  * 
The  defendant  told  me  he  had  given  back  to  his  mother 
the  deed  because  she  was  so  much  trouble  that  he  did 
not  want  to  be  bothered  with  her.  He  stated  to  me  that 
he  intended  never  to  have  anything  more  to  do  with  her 
or  the  land,  and  also  stated  that  he  would  not  be  bothered 
with  her  for  two  such  places,  and  that  she  might  live  five 
or  six  years  longer,  and  that  it  would  be  worth  more  than 
the  land  to  care  for  her  if  she  did  live  that  long.  He 
thought  he  had  about  got  pay  for  all  he  had  done  for 
her."  Doubt  is  cast  upon  this  testimony  by  the  ap- 
pellant's explicit  denial  that  he  had  any  such  conversa- 
tion, and  by  the  testimony  of  several  other  witnesses  to 
the  effect  that  when  this  witness  was  examined  in  an 
unlawful  detainer  case  between  the  same  parties  he  gave 
a  materially  different  version  of  the  statements  made  by 
appellant  to  him. 

The  evidence  above  referred  to  is  what  must  be  relied 
on  to  support  the  conclusion  that  when  the  appellant 
handed  his  deed  back  to  his  mother  he  abandoned  his 
claim  to  the  land,  and  that  it  was  understood  between 
them  that  she  should  be  the  owner  of  the  land  from  that 
time.  But  there  are  several  considerations  in  the  way 
of  accepting  this  conclusion  with  any  confidence  in  its 
correctness.  In  the  first  place,  even  after  rejecting  a 
mass  of  incompetent  evidence  on  both  sides,  we  are  still 
confronted  with  irreconcilable  conflicts  at  every  material 
point  throughout  the  testimony.  Furthermore,  it  ap- 
pears that  the  appellant  did  not  give  up  the  land  when 
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he  handed  his  deed  back  to  his  mother,  but  retained 
possession  of  it  by  his  tenant  for  a  considerable  time 
thereafter.  There  is  no  competent  evidence  to  show 
that  he  knew  of  or  consented  to  the  mutilation  of  his 
deed  by  tearing  off  the  signature  and  acknowledgement. 
There  is  evidence  tending  to  show  that  before  the  con- 
veyance was  made  to  the  appellee  a  message  was  sent  to 
her  by  the  appellant,  warning  her  that  if  she  bought  the 
land  from  his  mother  she  would  buy  a  lawsuit ;  and  it  is 
plain  that  the  appellee  was  informed  of  the  prior  con- 
veyance to  the  appellant,  and  yet  refrained  from  making 
any  inquiry  of  him  as  to  his  alleged  relinquishment  of 
his  claim  ;  and  also  that  she  paid  less  than  one-third  of 
the  value  of  the  land,  which  is  a  circumstance  tending 
to  show  that  there  was  doubt  as  to  the  ability  of  the 
seller  to  convey  a  good  title,  and  that  it  was  not  clearly 
understood  that  the  appellant  had  abandoned  his  claim. 
The  result  of  the  examination  of  the  record  is  that  we 
find  that  the  appellee  relies  upon  an  alleged  agreement 
by  the  appellant  that  his  mother  should  again  become 
the  owner  of  the  land ;  that  there  is  an  entire  absence  of 
direct  evidence  of  the  terms  of  the  alleged  agreement  or 
of  the  consideration  to  support  it,  and  that  the  conclu- 
sion that  there  was  any  such  agreement  at  all  can  be 
reached  only  by  relying  upon  doubtful  inferences  from 
circumstances  not  established  by  clear  and  satisfactory 
proof.  It  can  not  be  said  that  it  plainly  appears  from 
the  evidence  that  the  appellant's  act  in  handing  his  deed 
back  to  his  mother,  and  her  act  in  removing  from  her 
son's  residence,  were  done  in  the  performance  of  a  defi- 
nite agreement  between  them  that  the  son  should  cease 
to  be  the  owner  of  the  property  which  had  been  con- 
veyed to  him,  and  that  the  mother  should  be  restored  to 
the  ownership.  The  utmost  effect  that  can  be  given  to 
the  evidence  as  to  the  conduct  of  the  mother  and  son  is 
to  concede  that  it  suggests  the  probability  that  there  was 
some  such  understanding  between  them.  It  was  not  in- 
cumbent on  the  appellee  to  show  that  in  the  making  of 
the  alleged  agreement  by  the  appellant  to  reinvest  his 
mother  with  the  title  the  requirements  of  the  statute  of 
frauds  were  conformed  to.  Any  objection  because  of 
such  non-conformity  was  waived  by  the  failure  to  interpose 
a  defense  on  that  ground,  either  by  demurrer  or  answer. 
Shakespeare  v.  Alba,  76  Ala.  351.  But  the  failure  to 
Vol.  101. 
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plead  the  statute  of  frauds  did  cot  relieve  the  appellee 
of  the  duty  of  furnishing  the  full  measure  of  proof  which 
is  required  to  justify  a  decree  for  the  specific  enforce- 
ment of  a  contract  for  the  sale  or  conveyance  of  land. 
The  terms  of  the  contract  must  be  definitely  alleged,  and 
established  as  alleged  by  clear  and  satisfactory  proof.  If 
the  evidence  fails  to  prove  the  contract,  or  any  of  its 
terms  are  left  in  doubt  or  uncertainty,  a  specific  per- 
formance will  be  refused.  Courts  will  not,  in  such  cases, 
grope  their  way  on  inconclusive  probabilities,  or  grant 
relief  on  merely  persuasive  testimony.  The  evidence 
must  be  such  as  to  produce  a  clear  conviction  of  the  ex- 
istence and  terms  of  the  contract  as  alleged. — Carlisle  v. 
Carlisle,  77  Ala.  339;  Derrick  v.  Monette,  73  Ala.  75; 
Pike  v.  Pettus,  71  Ala.  98  ;  Daniel  v.  Collins ,  57  Ala.  625  ; 
Adoy  v.  Echols,  18  Ala.  353  ;  Bogan  v.  Daughdrill,  51  Ala. 
312.  Conveyances  for  the  alienation  of  land  are  re- 
quired to  be  in  writing,  and  their  execution  must  be  ac- 
companied by  formalities,  the  observance  of  which  is 
calculated  to  remove  all  uncertainty  as  to  the  grantor's 
intention  to  divest  himself  of  the  title.  The  provision 
of  the  statute  on  this  subject  would  fail  in  its  purpose  to 
prevent  the  divestiture  of  title  to  land  by  any  act  of 
equivocal  meaning,  if  the  landowner  could  be  charged 
with  the  duty  to  convey  by  evidence  which  leaves  it  in 
.doubt  or  uncertainty  whether  or  not  he  intended  to  bind 
himself  by  a  contract  to  part  with  his  title.  The  testi- 
mony in  this  case  is  so  conflicting,  and  the  claim  that 
the  appellant  agreed  that  his  mother  should  be  reinvested 
with  the  title  to  the  property  in  dispute  is  so  dependent 
upon  inferences  from  circumstances  of  doubtful  import, 
that  the  evidence  can  not  be  regarded  as  so  clearly  estab- 
lishing an  agreement  for  a  conveyance  as  to  justify  a 
decree  for  its  specific  enforcement. 

The  appellee  does  not  occupy  the  position  of  a  bona 
fide  purchaser  without  notice  of  the  prior  conveyance  to 
the  appellant,  for,  though  that  conveyance  had  not  been 
recorded,  yet  it  is  plain  from  the  evidence  that  the  ap- 
pellee was  informed  of  its  existence  when  the  deed  of 
later  date  was  made  to  her.  There  is  no  evidence  to 
show  that  the  appellee  in  making  her  purchase  was  in- 
fluenced by  any  representation  or  admission  made  by 
the  appellant,  or  that  she  acted  on  any  assurance  from 
him  that  he  no  longer  claimed  the  property.  There  is 
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nothing  upon  which  the  appellee  can  rest  a  claim  that 
the  appellant  estopped  himself  from  asserting  against 
her  the  title  vested  in  him  by  the  prior  conveyance,  un- 
less such  estoppel  resulted  from  his  act  in  redelivering 
that  conveyance  to  his  grantor,  who  thereafter  under- 
took to  convey  the  same  land  to  the  appellee.  It  is 
•  plain,  as  has  been  already  stated,  that  the  redelivery  of 
the  deed,  and  its  destruction  by  the  parties,  are  ineffect- 
ual to  revest  the  estate  in  the  grantor.  It  was  not  de- 
cided in  Reavis  v.  Reavis,  50  Ala.  60,  or  in  Carithers  v. 
Lay,  51  Ala.  390,  that  the  mere  cancellation  of  a  deed 
could  operate  as  a  divestiture  of  the  title  of  the  grantor 
therein,  or  to  preclude  him  from  asserting  his  title. 
Those  cases  merely  recognize  tire  equitable  title  of  the 
real  purchaser  of  land  who  had  paid  the  purchase  money 
and  taken  possessession  with  the  full  consent  of  the  per- 
son who  was  the  grantee  in  the  conveyance  which  had 
been  destroyed.  It  was  not  held  in  either  of  those  cases 
that  the  consent  of  the  grantee  to  the  cancellation  of  his 
deed  would  estop  him  from  claiming  title  under  it.  But 
it  has  been  held  by  some  courts  that  a  grantee  may  estop 
himself  from  claiming  title  under  his  unrecorded  deed 
by  consenting  to  its  cancellation,  or  by  redelivering  it  to 
his  grantor  with  the  intention  that  the  latter  should  re- 
acquire the  property. — Farrar  v.  Farrar,  4  N.  H.  191; 
Trull  v.  Skinner,  17  Pick.  213;  1  Devi.  Deeds,  §  302. 
The  text  writer  just  cited  says  :  " These  decisions,  how- 
ever, are  confined  to  but  a  few  States,  and  it  is  obvious 
that  they  must,  in  a  measure,  conflict  with  the  provisions 
of  the  statute  of  frauds.  If  the  rule  that  the  cancella- 
tion of  a  deed  or  its  redelivery  to  the  grantor  would  op- 
erate to  revest  the  title  were  adopted,  it  would  permit 
the  perpetration  of  the  frauds  which  it  was  the  design 
of  the  statute  to  prevent.  The  deed  might  be  redeliv- 
ered to  the  grantor  for  many  other  purposes  than  a  trans- 
fer of  the  title.  As  in  the  cases  cited  in  the  following 
section,  th6  deed  might  be  returned  for  the  purpose  of 
correction  or  acknowledgment.  Resort  would  have  to  be 
had  to  parol  evidence  in  case  of  controversy,  to  deter- 
mine the'intention  with  which  the  redelivery  was  made. 
These  decisions  have  frequently  been  referred  to  in  other 
States,  but  always  with  disapproval.  And,  as  said  by 
Mr.  Justice  Compton,  in  a  case  in  Arkansas,  (Strawn  v. 
Norris ,  21  Ark .  80 ,  82) ,  'It  would  not  be  easy  to  maintain 
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the  soundness  of  these  decisions  upon  principle/  M  1 
Devlin  on  Deeds,  §  305.  The  contention  in  this  case  illus- 
trates the  unsatisfactory  operation  of  such  a  rule  of 
estoppel.  Here  only  the  bare  fact  of  redelivery  is  clearly 
shown.  That  act  was  of  equivocal  import.  It  did  not 
necessarily  indicate  that  the  grantor  intended  to  give  up 
the  property.  We  now  find  the  deed  in  a  mutilated  con- 
dition, but  the  evidence  does  not  show  that  the  grantor 
consented  to  the  mutilation,  or  treated  that  act  as  a  can- 
cellation of  the  conveyance.  We  have  only  the  testimony 
of  the  witnesses  to  look  to  for  information  as  to  the  cir- 
cumstances attending  the  redelivery  and  mutilation  of 
the  instrument,  and  as  to  the  acts  and  expressions  of  the 
parties  indicating  the  presence  or  absence  of  an  inten- 
tion that  the  grantor  should  be  restored  to  the  owner- 
ship of  the  property.  The  mere  act  of  redelivering  the 
deed  was  without  effect  upon  the  title.  The  accompany- 
ing agreement  of  the  parties,  and  not  the  mere  act  of 
redelivery,  is  the  feature  of  the  transaction  which  must 
be  relied  upon  as  the  basis  of  an  estoppel.  That  agree- 
ment rests  wholly  in-  parol.  As  an  agreement  it  is  with- 
out effect  upon  the  title  to  the  land.  The  effort  is  to 
give  it  the  same  effect,  by  way  of  an  estoppel  upon  the 
grantee  to  assert  his  legal  title,  as  it  would  have  had  if 
it  had  been  reduced  to  writing,  and  signed  by  the  par- 
ties. If  such  a  rule  of  estoppel  is  recognized,  the  result 
is  that  a  change  in  the  beneficial  ownership  of  land  may 
be  effected  by  a  mere  parol  agreement,  proved  only  by 
the  testimony  of  witnesses.  We  can  not  recognize  a  rule 
of  estoppel  which  would  offer  such  temptations  for 
fraudulent  evasions  of  the  requirements  of  the  law  upon 
the  subject  of  conveyances  for  the  alienation  of  land. 
We  may  add,  in  this  connection,  that  the  impression 
made  upon  us  by  the  testimony  of  the  appellee  is  that 
she  acted  on  the  erroneous  supposition  that  the  effect  of 
the  prior  unrecorded  conveyance  was  destroyed  by  the 
mere  acts  of  redelivery  and  mutilation,  rather  than  that 
she  was  misled,  in  making  the  purchase  of  the  land,  by 
any  declaration  or  conduct  of  the  appellant  indicating 
his  disavowal  of  all  claim  to  the  property.  She  was 
simply  mistaken  as  to  the  law  when  she  supposed  that 
the  appellant  was  bound  by  a  transaction  which  in  real- 
ity had  no  legal  effect.  Certainly  it  does  not  satis- 
factorily appear  that  she  was  induced  to  make  the  pur- 
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chase  by  anything  said  or  done  by  the  appellant,  and  for 
this  additional  reason  she  is  not  in  a  position  to  claim 
that  he  has  estopped  himself  from  asserting  his  legal 
title. — Morris  v.  Alston,  92  Ala.  502,  9  South  Rep.  315; 
Leinkauff  v.  Munter,  76  Ala.  194. 

It  is  unnecessary  to  review  the  ruling  made  on  the  de- 
murrer to  the  bill.  Any  want  of  proper  allegations  in 
the  bill  might  be  cured  by  amendment.  Conceding  the 
sufficiency  of  the  bill,  yet  the  evidence  adduced  does  not 
warrant  the  granting  of  the  relief  prayed  upon  either  of 
the  grounds,  that  the  defendant  had  made  a  valid  agree- 
ment to  reconvey  the  land  in  dispute  to  the  complain- 
ant's grantor,  or  that  the  defendant  is  estopped  from 
asserting  against  the  complainant  the  legal  title  vested 
in  him  by  the  prior  conveyance.  For  the  reason  that 
the  complainant's  claim  is  not  supported  by  sufficient 
evidence,  the  decree  of  the  chancery  court  is  reversed, 
and  a  decree  will  be  here  rendered  dismissing  the  bill. 

On  Rehearing. 

McCLELLAN,  J. — Upon  a  further  examination  of  the 
evidence  in  this  cause  we  have  reached  the  conclusion 
that  it  was  the  intention  of  George  E .  Whisenant  and 
his  mother,  Mary  Whisenant,  and  their  contract,  cogni- 
zable in  equity,  though  inoperative  at  law,  to  rescind 
the  sale  by  the  latter  to  the  former  of  the  land  in  con- 
troversy, and  to  revest  the  title  in  Mary  Whisenant. 
We  are  now  of  the  opinion  that  this  purpose  and  parol 
contract  are  clearly  shown  by  the  redelivery  of  the  deed 
to  Mrs.  Whisenant ;  her  contemporaneous  abandonment 
of  the  house  of  her  son  George,  where,  by  the  terms  of 
the  deed,  he  was  to  support  her  for  life  in  consideration 
of  her  conveyance  of  the  land  to  him  ;  his  ceasing  from 
that  time  to  yield  this  continuing  consideration;  his 
failure,  certainly  after  the  current  year,  during  her  life, 
and  for  more  than  a  year  after  her  death, — in  all  six  or 
seven  years, — to  assert  any  claim  to  the  land  ;  the  con- 
stant assertion  during  this  time  of  ownership  by  Mrs. 
Whisenant  and  her  vendee,  the  complainant;  and  his 
repeated  declarations ,  which  we  think  the  evidence  sat- 
isfactorily establishes,  that  he  he  was  tired  of  his  mother, 
that  "she  was  bothersome/ '  that  he  "would  not  be 
bothered  with  her  for  two  such  places,"  that  ha  "had 
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about  been  paid  for  what  he  had  done  for  her,  and  that, 
as  she  wanted  the  land  to  make  a  support  out  of  or  to 
sell,  he  had  returned  the  deed  to  her,  and  had  or  did  not 
intend  to  have  anything  more  to  do  with  the  land,"  etc. 
It  is  true  that  there  is  no  direct,  positive  evidence  of  an 
express  agreement  of  a  rescission  or  to  rescind,  and  that 
one  party  swears  there  was  no  such  agreement,  while 
the  mouth  of  the  other  is  sealed  in  death ,  but  the  cir- 
cumstances surrounding  the  transaction,  the  conduct  of 
the  parties,  and  the  declarations  of  the  defendant  point 
with  great  emphasis  to  the  conclusion  that  there  was 
such  an  agreement,  and  that  its  terms  involved  an 
equitable  reconveyance  of  the  land  to  Mrs.  Whisenant ; 
and  the  facts  adduced  are  inexplicable  upon  any  other 
hypothesis.  That  such  an  agreement  may  be  thus  shown 
by  circumstances  with  requisite  certainty  can  not  be 
questioned.  Wat.  Spec.  Perf .,  §  493 ;  Fry,  Spec.  Perf., 
§  1003.  And  that  when  the  agreement  is  sufficiently 
shown, — as  we  now  find  in  this  case, — though  relating 
to  realty  and  resting  in  parol,  equity  will  specifically 
enforce  it  is  demonstrated  in  the  opinion  in  chief.  The 
members  of  this  court  when  the  case  was  originally  de- 
cided were  doubtful  of  the  conclusion  then  reached  on 
the  facts,  and  none  more  so  than  the  learned  justice  who 
delivered  the  opinion.  We  now  reach  a  different  conclu- 
sion, set  aside  the  judgment  of  reversal  heretofore  en- 
tered, and  affirm  the  decree  of  the  chancery  court. 


Russell  v.  Jones.  m-m 

Action  on  Promissory  Notes. 

1.  Error  without  injury;  rulings  on  pleadings. — The  sustaining  of  a 
demurrer  to  a  special  plea,  even  if  erroneous,  is  not  ground  for  rever- 
sal, when  the  record  shows  that  the  defendant  had  the  full  benefit  of 
the  same  defenses  under  other  pleas. 

2.  Foreign  corporations;  executed  contract. — Where  a  contract  has 
been  executed,  there  can  be  no  relief  granted  because  the  transaction 
originated  with  a  foreign  corporation,  which  had  not  complied  with 
the  statutory  requirements,  prescribing  the  conditions  on  which  it 
might  transact  business  in  this  State. 
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3.  Notes  given  for  life  insurance  premiums;  invalid  defense. — In  an 
action  on  notes,  given  by  the  defendant  to  the  plaintiff,  who  was  the 
agent  of  a  foreign  insurance  company,  for  money  he  had  advanced  for 
the  defendant,  for  the  payment  of  his  premiums  to  said  insurance 
company,  it  is  no  defense  that  said  company  had  not  complied  with 
the  statutory  provisions,  relative  to  the  doing  of  business  in  this 
State  by  foreign  corporations. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon  W.  W.  Wilkerson. 

This  was  an  action  brought  by  the  appellee  against  the 
appellant,  and  counted  upon  two  promissory  notes  given 
by  the  defendant  to  the  plaintiff.  The  case  was  tried  by 
the  court  without  the  intervention  of  a  jury,  and  judg- 
ment was  rendered  for  the  plaintiff. 

The  defendant  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court. 

McGuire  &  Collier,  for  appellant. — The  plaintiff  can 
not  maintain  the  present  action ,  because  the  insurance 
company  which  issued  the  policies  to  the  defendant  had 
not  complied  with  the  statutory  requirements,  providing 
for  the  doing  of  business  in  this  State  by  foreign  corpo- 
rations.— Code,  §  §  1209  et  seq.  ;  Farrior  v.  New  Eng. 
Mortg.  Sec.  Co.,  88  Ala.  275,  7  So.  Rep.  200. 

No  counsel  marked  as  appearing  for  the  appellee. 

HARALSON,  J. — Errors  are  assigned  for  the  alleged 
reason,  that  the  court  sustained  demurrers  to  special 
pleas  7-10 ;  but  the  10th  is  the  only  one  appearing  to 
have  been  demurred  to,  and  the  court  seems  to  have  made 
no  ruling  on  that  one.  Errors  are  also  assigned  for  the 
sustaining  of  demurrers  to  other  pleas,  but  we  decline  to 
pass  on  these  rulings,  for  the  reason,  that  there  is  uncer- 
tainty in  the  record  as  to  what  was  done,  and  besides,  it 
can  be  of  no  injury  to  the  defendant,  since  the  case  was 
tried  on  the  general  issue,  and  on  the  issue  intended  to 
be  presented  by  hi£  special  pleas.  It  would  seem  that 
issue  was  taken  on  pleas  from  7  to  10,  inclusive,  which 
presented  the  same  defense,  more  fully  than  the  other 
special  pleas  did,  and  whatever  may  have  been  the  rul- 
ings of  the  court  of  these  others,  the  defendant  has  no 
ground  of  complaint. — Pelican  Ins.  Co.  v.  Smith,  92  Ala. 
428,  9  So.  Rep.  327. 
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The  notes  sued  on  were  given  by  the  defendant  below, 
Russell,  to  the  plaintiff,  Jones,  and  grew  out  of  a  trans- 
action of  the  insurance  of  the  life  of  defendant  by  the 
Mutual  Life  Insurance  Company  of  Kentucky,  a  foreign 
corporation,  of  which  the  plaintiff  was,  at  the  time,  an 
agent.  The  defense  relied  on  was,  that  said  insur- 
ance company,  before  beginning  business  in  this  State, 
and  previous  to  the  execution  of  the  notes  sued  on,  had 
failed  to  comply  with  the  requirements  of  section  1209  of 
the  Code,  prescribing  conditions  on  which  foreign  corpo- 
rations may  transact  business  in  this  State. 

The  proof  shows  that  the  company  was  a  Kentucky 
corporation  ;  that  defendant  took  out  a  policy  of  insur- 
ance on  his  life  in  the  company,  paid  part  of  the  prem- 
ium in  cash  and  gave  his  notes  for  the  balance.  If  this 
were  all,  and  the  contract  were  executory,  and  it  were 
shown  the  company  had*  failed  to  comply  with  the  re- 
quirements of  the  section  of  the  Code  above  referred  to, 
there  could  be  no  question,  but  that,  under  our  adjudi- 
cations, there  could  be  no  recovery  on  the  notes.  The 
plaintiff,  however,  testified  to  a  state  of  facts  which,  if 
true,  takes  these  notes  out  from  the  influence  of  those 
decisions  and  places  them  under  the  influence  af  others, 
which  hold  that,  where  the  contract  has  been  executed, 
there  can  be  no  relief  granted,  because  the  transaction 
originated  with  a  foreign  company,  which  had  not  com- 
plied with  our  laws. — Long  v.  Ga.  Pac.  R.  R.  Co.,  91 
Ala.  519,  8  So.  Rep.  706 ;  Craddock  v.  Am.  Freehold  Land 
Mortg.  Co.  o /  London,  88  Ala.  282,  7  So.  Rep.  196. 

The  defendant  testified,  that  these  notes  were  given  in 
extension  of  his  notes  previously  given  for  premiums  due 
by  him  to  said  company,  and  that  he  did  not  know  he 
was  dealing  with  the  plaintiff  except  as  agent  of  the 
company.  The  plaintiff  testified,  in  substance,  that  he 
had  no  interest  whatever  in  the  life  insurance  policy  re- 
ferred to,  or  in  any  premiums  thereon  ;  that  the  company 
had  sent  out  the  renewal  receipts  to  be  delivered  to  the 
defendant  on  payment  by  him  of  his  premium  notes ; 
that  defendant  stated  he  was  pressed  for  money  and 
could  not  pay  the  amount  due  on  his  insurance  policy  ; 
that  plaintiff  proffered  to  advance  the  money  for  defen- 
dant, to  enable  him  to  pay  his  premiums,  and  take  his 
notes,  if  he  was  sure  he  could  pay  when  the  notes  fell 
due,  which  defendant  said  he  could    do ;    that  plaintiff 
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made  inquiry  and  was  satisfied  with  defendant's  finan- 
cial standing,  and,  accordingly,  he  advanced  the  money 
to  the  company  for  defendant  and  took  his  notes,  sur- 
rendered to  him  his  renewal  receipts,  and  forwarded  to 
the  company  the  amount  due  from  defendant ;  that  the 
notes  taken  were  not  for  the  benefit  of  the  company,  and 
it  had  no  knowledge  of  or  interest  in  them,  but  that  the 
transaction  was  entirely  and  exclusively  a  personal  one 
between  the  plaintiff  and  the  defendant ;  that  plaintiff 
discounted  said  notes  at  bank ,  and  when  they  matured 
defendant  claimed  to  be  unable  to  pay  them,  and  asked 
an  extension  of  time,  whereupon  plaintiff,  as  endorser, 
paid  the  bank,  the  notes  were  re-transferred  to  him,  and 
further  indulgence  was  allowed  to  defendant ;  that  the 
sole  consideration  of  the  notes  was  the  money  so  ad- 
vanced by  plaintiff  individually  to  defendant,  and  he 
had  no  control  over  or  interest  in  defendant's  policy  of 
insurance . 

The  defendant  denied  that  this  conversation  occurred, 
as  to  plaintiff's  advancing  the  money  for  him  ;  but  he  ad- 
mitted that  in  the  conversation,  about  which  plaintiff 
had  testified,  he  agreed  to  extend  the  time  on  the  prem- 
ium, and  the  notes  were  accordingly  extended.  The 
notes  show  on  their  face,  that  they  were  payable  to  the 
plaintiff  individually,  and  not  to  the  insurance  company. 
The  defendant  introduced  evidence  tending  to  show  that 
the  insurance  company  had  not  complied  with  the  re- 
quirements of  the  statute. 

The  trial  was  had  by  and  before  the  presiding  judge,  a 
jury  having  been  waived  as  provided  by  statute  in  such 
cases,  and  a  judgment  rendered  in  favor  of  the  plaintiff 
against  the  defendant.  We  fail  to  see  that  the  trial 
court  committed  any  error  in  the  judgment  it  rendered, 
and  it  is  accordingly  affirmed. 


Wadsworth  v.  Williams. 

Action  of  Trespass  for  Cutting  Timber. 

1.     Bill  of  exceptions;  presumption  when  all  the  evidence  not  set  out — 
When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
Vol.  101. 


Digitized  by 


Google 


1802-93.]  OF  ALABAMA.  265 

[Wadsworth  v.  Williams.] 

dence,  this  court  will,  on  appeal,  presume  there  was  evidence  intro- 
duced on  the  trial  of  the  cause  which  justified  the  action  of  the  lower 
court. 

2.  Charge  to  the  jury;  undue  prominence  to  apart  of  the  evidence. — A 
charge  to  the  jury  which  emphasizes  and  gives  undue  prominence  to 
any  single  fact  or  part  of  the  evidence,  is  calculated  to  mislead  the 
jury  and  should  be  refused. 

3.  Abstract  charges. — Charges  that  are  abstract  should  be  refused, 
although  they  contain  correct  propositions  of  law 

Appeal  from  the  Circuit  Court  of  Autauga. 

Tried  before  the  Hon.  James  R.  Dowdell. 

This  was  an  action  of  trespass,  brought  by  the  ap- 
pellee, James  R.  Williams,  against  the  appellant,  W.  W. 
Wadsworth,  to  recover  damages  for  cutting  and  carrying 
away  timber  and  wood  from  the  lands,  which  were  al- 
leged to  be  the  property  of  the  plaintiff;  and  was  com- 
menced on  March  7,  1891. 

The  bill  of  exceptions  in  this  case  was  as  follows : 
"The  plaintiff  introduced  for  the  purpose  of  showing 
possession  of  certain  land,  the  following  deeds,  one  from 
Marity  Mire  to  H.  W.  Clark  &  Co. — a  timber  deed— ex- 
executed  on  the  26th  day  of  May,  1883,  and  filed  in  the 
probate  office  of  Autauga  county  for  record  April  22d, 
1891,  and  recorded  July  the  10th,  1891.  And  one  deed 
from  Marity  Mire  to  Albert  Mire,  executed  the  27th  day 
of  November,  1888,  which  deed  was  filed  for  record  in 
the  probate  office  of  Autauga  county,  February  2,  1891, 
and  recorded  July  14,  1891.  During  the  progress  of  the 
trial,  the  defendant  introduced  evidence  tending  to  show 
that  he  came  into  the  possession  of  the  lands  in  contro- 
versy in  this  case  under  a  deed  executed  to  him  by  W. 
C.  Howell  and  wife,  Kate  T.  Howell,  May  29th,  1879. 
Thereupon  the  defendant  asked  the  court  to  give  the  fol- 
lowing charges  which  were  in  writing  :  (1 .)  The  jury, 
in  investigating  the  question  of  possession  of  the  lands, 
the  subject  of  contention  in  this  suit,  may  look  to  the 
fact,  if  it  be  a  fact,  that  some  of  the  deeds  introduced  by 
the  plaintiff  were  not  recorded  in  the  probate  court  of 
Autauga  county  until  the  commencement  of  this  suit  in 
this  court.  (2.)  That  the  jury,  in  investigating  the 
facts  of  this  case  and  weighing  the  testimony,  may  look 
to  the  fact,  if  it  be  a  fact,  that  the  Mire's  deed  and  the 
timber  right  deed  to  Clark  &  Co.,  introduced  by  the 
plaintiff,  were  not  recorded  in  the  probate  court  until  the 
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commencement  of  this  suit ;  and  if  the  jury  believe  from 
the  evidence  that  the  defendant  entered  into  the  posses- 
sion of  the  lands  in  controversy,  in  good  faith  and  under 
color  of  title,  and  held  the  same  without  notice  of  the 
plaintiff's  title,  then  he  would  not  be  liable  for  the  al- 
leged trespass,  and  a  verdict  can  not  be  rendered  in  favor 
of  the  plaintiff.  The  court  refused  each  of  the  charges 
above  mentioned,  and  to  the  refusal  of  each  of  said 
charges  the  defendant  excepted/ ' 

There  was  judgment  for  the  plaintiff.  The  defendant 
appeals,  and  assigns  as  error  the  refusal  of  the  court  to 
give  the  charges  requested  by  him. 

J.  M.  Falkner,  for  appellant. 

No  counsel  marked  for  appellee. 

COLEMAN,  J. — This  was  an  action  to  recover  dam- 
ages for  trespass  upon  lands .  The  assignments  of  error 
are  based  upon  the  refusal  of  the  court  to  give  two  sev- 
eral charges  requested  in  writing  by  the  defendant.  No 
briefs  have  been  filed  by  either  party. 

The  bill  of  exceptions  is  very  meagre,  and  does  not 
purport  to  set  out  all  the  evidence.  When  this  is  the 
case  this  court  will  presume  there  was  evidence  intro- 
duced on  the  trial  which  justified  the  action  of  the  court. 
Evansville,  Padvcah  &  Tennessee  River  Packet  Company 
v.  Slater,  ante,  p.  245,  and  authorities  collected. 

The  first  charge  requested  directed  the  attention  of  the 
jury  to  a  single  fact.  There  may  have  been  other  facts 
in  evidence,  controlling  or  qualifying  the  fact  thus 
singled  out.  Moreover,  it  is  not  error  to  refuse  a  charge 
which  emphasizes  and  gives  undue  prominence  to  any 
single  fact.  Such  charges  are  calculated  to  mislead  the 
jury,  and  generally  are  regarded  as  argumentative,  and 
for  this  reason  may  be  properly  refused. — Bell  v.  Kendall 
&  Co.,  93  Ala.  489  ;  A.  G.  S.  R.  R.  Co.  v.  Sellers,  lb.  9; 
Jackson  v.  Robinson,  lb.  157  ;  Eastisv.  Montgomery,  lb.  293. 

From  all  that  appears  in  the  record  the  second  charge 
refused  was  abstract. — Bostic  v.  The  State,  94  Ala.  45; 
Smith  v.  Collins,  lb.  394. 

There  is  no  error  in  the  record. 

Affirmed. 
Vol.  101. 
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Kellar  v.  Bullington. 

Bill  in  Equity  to  enjoin  the  Commission  of  Trespass. 

1.  Injunction;  when  granted  to  enjoin  trespass. — A  court  of  equity 
will  not  grant  an  injunction  to  prevent  the  commission  of  trespasses, 
unless  the  complainant  shows  a  satisfactory  title  to  the  locus  in  quo;  and 
if  the  title  be  denied  or  in  doubt,  the  injunction  will  be  refused 
against  the  defendant  who  is  in  possession,  until  the  title  is  established 
at  law.       , 

2.  Same. — An  injunction  will  not  lie  in  favor  of  a  complainant  not 
in  possession  of  the  actual  property  trespassed  upon,  to  restrain  the 
removal  of  stone  from  lands  of  which  the  defendants  had  possession 
under  a  claim  of  ownership,  when  the  complainant  obtained  title 
thereto  from  the  Government  by  his  entry  as  a  homestead,  until  the 
disputed  question  of  title  has  been  adjudicated. 

Appeal  from  the  Chancery  Court  of  Colbert. 
Heard  before  the  Hon.  Thomas  Cobbs. 
The  facts  of  the  case  are  sufficiently  stated   in   the 
opinion . 

L.  B.  Cooper,  and  Roulhac  &  Nathan,  for  appellant. 
The  commission  of  the  trespass  vel  non  by  the  respond- 
ents in  this  case  depended  upon  the  validity  of  their 
claim  of  title  to  the  property  upon  which  the  trespass 
was  alleged  to  have  been  committed .  A  court  of  chan- 
cery had  no  jurisdiction  to  determine  the  issue,  and  the 
parties  should  have  been  remitted  to  a  court  of  law  for 
its  determination .  The  case  made  by  the  averments  of 
the  bill  was  not  such  a  one  as  would  justify  the  granting 
of  the  injunction  prayed  for. — Hambrick  v.  Russell,  86 
Ala  199,  5  So.  Rep.  289 ;  Hooper  v.  S.  &  M.  R.  R.  Co.,  69 
Ala.  537  ;  Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424,  430-1 ; 
People  v.  Chicago,  52  iil.  424,  428 ;  1  Pomeroy  Eq.  Jur., 
8  176  ;  1  High  on  Inj.,  (3d.  Ed.) ,  g  650  ;  Bell  v.  Chadwick, 
71  N.  C.  329;  Sullivan  v.  Rabb,  96  Ala.  442,  5  So.  Rep. 
746;  Jerome  v.  Ross,  7  Johns.  Ch.  315. 

J.  B.  Moore,  contra,  cited  9  Ala.  289;  21  Ala.  288; 
Oaksmith  v.  Johnson,  92  U.   S.  343;  Farley  v.  Smith,  39 
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Ala.  38  ;  Swann  &  Billups  v.  Lindsey,  70  Ala.  507  ;  Iver- 
son  &  Robinson  v.  DuBose,  27  Ala.  418 ;  12  Wall.  92  and 
103-4  ;  Blevins  v.  Cole,  1  Ala.  212 ;  Street  v.  Nelson,  80  Ala. 
231 ;  95  111.  391 ;  1  Amer.  &  Eng.  Encyc.  of  Law,  298. 

HEAD,  J.— On  March  17th,  1884,  Arthur  H.  Kellar 
purchased  at  the  judicial  sale  of  the  lands  of  the  estate 
of  F.  C.  Vinson,  deceased,  made  by  R.  B.  Lindsey,  the 
administrator,  several  hundred  acres  of  land,  in  Colbert 
county,  Ala.,  and  after  report  and  confirmation,  and 
payment  of  the  purchase  money,  received,  on  the  26th 
day  of  September,  1887,  the  deed  of  the  administrator 
thereto.  This  sale  and  deed  included  the  N.  W.  ±  of  the 
S.  E.  ±  of  section  23,  township  5,  range  11.  The  intes- 
tate, Vinson,  had  no  title  to  this  forty  acres,  but  the 
same  were  public  lands,  the  title  of  the  government  hav- 
ing never  been  divested.  It  is  not  shown  when  the  re- 
port of  this  sale  was  made  to  the  probate  court  by  the 
administrator,  and  there  is  no  evidence  to  show  that 
Kellar  acquired  any  color  of  title,  until  the  execution  of 
the  administrator's  deed  on  the  26th  day  of  September, 
1887,  which  was  several  months  after  the  filing  of  the  bill 
in  this  case ;  but  it  is  a  fact,  established  by  the  pleadings 
and  proof 8  without  controversy,  that  from  the  time  of 
his  purchase  in  1884,  until  the  complainant's,  Bulling- 
ton's,  entry  hereinafter  referred  to,  and  for  a  while  there- 
after, he  was  ignorant  of  his  want  of  title,  believed  he 
had  a  good  title,  and  claimed  the  said  forty  acres  as  his 
own,  under  said  purchase,  and  that  his  possession  and 
acts  of  enjoyment  hereinafter  mentioned  were,  in  fact, 
adverse  to  the  world,  under  claim  of  ownership  by  vir- 
tue of  his  said  purchase.  Kellar  owned  a  large  body  of 
lands  adjacent  and  contiguous  to  the  above  forty.  In 
the  fall  of  1886,  he  verbally  sold  to  Hull  a  half  interest 
in  his  lands.  They  contained  valuable  stone  suitable 
for  quarrying,  and  in  November,  1886,  stating  the  case 
most  strongly  for  the  complainant,  by  joint  act  and  ar- 
rangement, they,  Kellar  and  Hull,  by  themselves  and 
employes,  went  upon  said  forty  acres,  believing  the 
same  to  be  their  property  under  Kellar' s  purchase  at 
said  judicial  sale  and  by  his  contract  to  sell  a  half  in- 
terest to  Hull,  and  began  the  work  of  opening  a  quarry. 
They  erected  the  necessary  buildings,  did  the  grading 
for  a  side  track  to  the  railroad,  opened  the  quarry  and 
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entered  upon  the  work  of  quarrying  stone,  expending 
about  $500  in  the  preparatory  work.  This  possession 
was  continued,  and  business  prosecuted  without  abate- 
ment, under  the  same  claim  of  right  and  ownership, 
taking  out  and  disposing  of  stone  daily,  until  the  service 
of  the  injunction  in  this  cause  on  June  15th,  1887. 

With  this  possession  and  enjoyment  of  the  premises 
and  claim  of  ownership  in  force,  the  complainant,  Bul- 
lington, on  the  1st  day  of  February,  1887,  entered,  at  the 
land  office  at  Huntsville,  as  a  homestead,  the  north  half 
of  south-east  quarter  of  said  section  23,  township  5, 
range  11  west,  which,  it  is  seen,  includes  the  said  forty 
acres.  The  only  averment  in  the  bill  of  possession  taken 
by  complainant  under  this  entry  is  in  the  following  lan- 
guage :  "Soon  after  his  said  entry  thereof  he  built  a 
dwelling  house  upon  said  lands,  and  moved  his  family 
into  the  same,  and  ever  since  thereof  your  orator  and  his 
family  have  resided  on  said  lands  and  are  now  residing 
thereon,  and  occupying  said  lands  as  a  homestead." 
His  only  proof  of  his  possession  is  his  testimony,  as  fol- 
lows :  "After  I  entered  the  land  the  1st  day  of  February, 
I  moved  on  it  the  11th  day  of  March,  1887,  and  have 
lived  on  it  ever  since.  I  live  about  one  quarter  of  a  mile 
from  said  quarry.' '  A  few  days  after  the  entry,  com- 
plainant notified  Kellar  and  Hull  of  the  same,  and  not 
to  get  any  more  stone  off  the  land.  They  refused  to  sub- 
mit to  this  demand,  but  continued  working  the  quarry 
and  claiming  the  land  as  before,  and  Kellar  instituted, 
before  the  proper  tribunal,  a  contest  of  the  validity  of 
the  entry,  and  prosecuted  the  contest  to  its  final  deter- 
mination in  1891,  when  the  validity  of  the  entry  was 
adjudged.  Whilst  the  complainant  and  respondents 
were  thus  arrayed  against  each  other,  each  in  the  asser- 
tion of  title  to  the  land,  the  complainant,  on  June  14, 
1887,  filed  this  bill  to  enjoin  the  further  commission  of 
the  alleged  trespasses,  and  for  an  account  and  recovery 
of  the  value  of  the  stone  taken.  The  chancellor  granted 
the  relief  prayed,  and  from  his  decree  the  respondents 
appeal. 

It  is  clear  the  averments  of  the  bill  and  the  proof  there- 
under, taken  in  connection  with  other  averments  and 
proof,  touching  the  possession  complainant  took  after 
his  entry,  do  not  show  that  the  actual  adverse  posses- 
sion by  respondents  of  the  land  they  held  was  displaced 
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or  disturbed  by  the  possession  which  complainant  took. 
The  bill  is  not  filed,  concurrently  with  a  real  action  at 
law  to  try  the  conflicting  claims  of  title,  in  order  to  pre- 
vent the  destruction  of  the  estate,  or  irreparable  waste 
and  damage  pending  such  a  trial  at  law.  In  fact  there 
is  no  averment  or  proof  of  facts  from  which  it  can  be 
deduced  that  a  virtual  destruction  of  the  estate,  or  in- 
jury thereto  for  which  adequate  redress  can  not  be  obtain- 
ed in  an  action  at  law ,  would  follow  the  continued  pos- 
session and  quarrying  of  stone  by  the  respondents  until 
an  action  at  law  could  be  tried.  In  the  absence  of  aver- 
ment and  proof  to  the  contrary,  it  must  be  assumed  the 
respondents  are  solvent  and  able  to  respond  in  damages 
for  the  alleged  trespasses.  The  bill  seems  to  rest  for  its 
equity  upon  the  mere  conclusions  of  the  pleader  that  a 
resort  to  equity  is  necessary  to  prevent  irreparable  injury 
and  a  multiplicity  of  suits,  rather  than  any  statement  of 
facts  to  that  effect.  The  register's  report  shows  that 
from  February  1st,  1887,  to  the  service  of  the  injunction. 
June  15,  1887,  about  340  cubic  yards  of  stone  were  quar- 
ried and  disposed  of.  The  value  of  this  stone,  as  it  lay 
in  the  bluff,  is  shown  to  have  been  about  $34.  Its  value  . 
at  the  quarry,  after  being  put  in  shape  for  shipment, 
was  about  $204,  and  at  Sheffield,  to  where  it  was  shipped 
and  disposed  of,  $1,293.  It  is  also  manifest,  from  the 
evidence,  that  the  quantity  thus  quarried,  through  a 
space  of  four  and  a  half  months,  was  insignificant,  as 
compared  with  the  practically  inexhaustible  supply  in 
the  quarry.  The  conclusion,  therefore,  from  the  facts, 
if  thfere  were  averments  to  the  contrary,  would  be  that 
no  destruction  of  the  estate  or  irreparable  injury  would 
follow  the  assertion  of  complainant's  legal  remedies, 
without  resort  to  injunction.  A  real  action  at  law,  to 
try  the  disputed  question  of  title  and  for  the  recovery  of 
damages  and  mesne  profits,  would  serve  to  settle,  in  one 
action,  the  title  to  the  land,  and  to  award  to  plaintiff,  if 
successful,  all  damages,  not  only  for  mesne  profits,  but 
for  injuries  committed  in  the  nature  of  trespass  or  waste, 
(Code,  Chap.  6,  Title  I,  Part  3)  ;  and  those  damages  are 
recoverable  to  the  time  of  the  trial. — Code,§  2716.  See 
also  Cooper  v.  Watson,  73  Ala.  252  ;  Beatty  v.  Brown,  76 
Ala.  267  ;  Sedg.  &  Wait  Trial,  of  Tit.  to  Land,  §   668. 

High,  in  his  work  on  injunctions,  discusses  very  fully 
the  subject  of  injunction  to  prevent  trespass.     In  section 
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698,  he  says:  "To  warrant  relief*  *  *  the  party 
aggrieved  must  show  a  satisfactory  title  to  the  locus  in 
quo,  and,  if  the  title  be  denied  or  in  doubt,  the  injunc- 
tion will  generally  be  refused  against  a  defendant  in 
possession  until  the  title  is  established  at  law.  But  in  a 
strong  cp.se  of  irreparable  mischief  the  rule  has  been 
departed  from.  And  where  the  party  aggrieved  is  in 
possession  he  will  be  allowed  to  restrain  such  trespasses 
as  would  result  in  irreparable  damage  in  the  event  of 
refusing  the  relief.  Equity  will  not,  however,  enjoin  a 
trespass  to  realty  when  plaintiff's  title  is  in  dispute  and 
has  not  been  established  at  law,  when  no  irreparable 
injury  is  shown.  And  where  defendants  are  in  posses- 
sion alike  with  plaintiffs  of  the  premises  in  controversy, 
and  the  title  is  doubtful  and  disputed,  and  it  is  not 
shown  that  plaintiffs  have  taken  any  steps  to  establish 
their  title,  and  no  reason  is  shown  why  they  are  not  so 
doing,  they  will  be  denied  an  injunction.  In  such  case 
a  court  of  equity  will  not  presume  to  determine  the  title 
to  the  property  upon  affidavits,  and  will  not  permit  a 
temporary  injunction  to  be  granted  which  would  operate 
as  an  action  of  ejectment/'  "A  fundamental  doctrine," 
says  the  same  author  in  section  699,  "underlying  the 
entire  jurisdiction  of  equity  by  injunction  against  the 
commission  of  trespass  is,  that  where  adequate  relief 
may  be  had  in  the  usual  course  of  procedure  at  law,  equity 
will  not  interpose  by  the  extraordinary  remedy  of  injunc- 
tion." And  he  sums  up  in  section  701  in  the  following 
language:  "To  warrant  the  interference  of  equity  in 
restraint  of  trespass  two  conditions  must  co-exist :  first, 
complainant's  title  must  be  established;  and,  second, 
the  injury  complained  of  must  be  irreparable  in  its 
nature.  And  to  come  within  the  rule  the  injury  must 
be  of  such  a  nature  as  not  to  be  susceptible  of  adequate 
pecuniary  compensation  in  damages.  Nor  will  equity 
interfere  to  restrain  a  trespasser  simply  because  he  is  a 
tresspasser,  but  only  because  the  injury  threatened  is 
ruinous  to  the  property  in  the  manner  in  which  it  has 
been  enjoyed,  and  will  permanently  impair  its  future 
enjoyment.  And  if  the  title  to  the  locus  in  quo  is  in 
doubt,  the  injunction,  if  allowed  at  all,  should  only  be 
temporary  until  the  title  can  be  determined  at  law."  In 
section  700,  the  author  says,  that  to  warrant  interference 
by  injunction  to  prevent  a  multiplicity  of  suits,  "there 
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must  be  different  persons  assailing  the  same  right,  and 
the  principles  upon  which  the  relief  is  granted  have  no 
application  to  a  repetition  of  the  same  trespass  by  one 
and  the  same  person,  the  case  being  susceptible  of  com- 
pensation in  damages.' ' 

In  Jerome  v.  Ross,  7  Johns  Ch.  315,  canal  commission- 
ers being  authorized  by  statute  to  enter  upon  any  lands 
contiguous  to  the  canals,  and  to  dig  for  stone  and  other 
materials  necessary  for  the  prosecution  of  their  work, 
dug  up  and  removed  stone  from  a  ledge  of  rock  on  com- 
plainant's premises,  who  thereupon  filed  a  bill  for  in- 
junction. Chancellor  Kent,  finally  disposing  of  the 
case,  said  :  "The  objection  to  the  injunction  in  cases  of 
private  trespass,  except  under  very  special  circumstances, 
is  that  it  would  be  productive  of  public  inconvenience, 
by  drawing  cases  of  ordinary  trespass  within  the  cogniz- 
ance of  equity,  and  by  calling  forth,  upon  all  occasions, 
it*  power  to  punish  by  attachment,  fine  and  imprison- 
ment for  a  further  commission  of  trespass,  instead  of 
the  more  gentle  and  common  law  remedy,  by  action  and 
the  assessment  of  damages  by  a  jury.  Inordinary  cases, 
this  latter  remedy  has  been  found  amply  sufficient  for 
the  protection  of  property ;  and  I  do  not  think  it  advisa- 
ble, upon  any  principle  of  justice  or  policy,  to  introduce 
the  chancery  remedy  as  its  substitute,  except  in  strong 
and  aggravated  instances  of  trespass  which  go  to  the 
destruction  of  the  inheritance,  or  where  the  mischief  is 
remediless.' '  The  complainant  in  that  case  was  left  to 
his  remedy  at  law.  It  will  be  observed,  too,  in  that  case, 
that  there  was  no  question  of  complainant's  title  to  the 
premises. 

In  the  present  case,  as  we  have  seen,  respondents  were 
in  possession  of  the  locus  in  quo  claiming  title,  when  com- 
plainant acquired  his  title  by  entry,  and  when  he  filed 
this  bill.  In  the  absence  of  some  overruling  equity,  they 
had  a  constitutional  right  to  have  the  validity  of 
their  claim  of  title  tried  in  an  issue  to  the  country,  be- 
fore being  disturbed  in  their  possession  and  use  of  the 
premises.  They  were  not  obliged  to  yield  to  the  mere 
notice  and  demand  of  an  adverse  claimant,  although  the 
superior  title  of  such  claimant  may  have  appeared  to  be 
clear.  They  had  the  right  to  have  the  claimant  put  his 
title  and  their  own  to  a  legal  test.  There  is  scarcely 
ground  for  an  argument  that  complainant  was  in  danger 
Vol.  101. 


Digitized  by 


Google 


1892-03.]  OF  ALABAMA.  273 

[Louisville  Manufacturing  Co.  et  al.y.  Brown.] 

of  suffering  destruction  of  his  estate,  or  irreparable  in- 
jury thereto.  There  is  not  &  shade  of  doubt,  under  the 
evidence,  that  if  every  yard  of  stone  had  been  removed 
from  his  land,  payment  to  him  of  the  fair  value  thereof, 
in  money,  would  have  afforded  ample  and  adequate  re- 
dress. We  have  shown  that  such  payment  could  have 
been  enforced,  and  the  title  to  the  land  settled  in  one 
action  at  law.  There  was,  therefore,  uo  necessity  what- 
ever for  resorting  to  injunction. 

The  maxim,  "Nullum  tempus  oecurit  reipublicae,"  has 
no  application  to  this  case.  It  is  true  there  can  be  no 
adverse  possession  of  land  which  can  ripen  into  title 
against  the  government ;  and  the  doctrine  of  mainten- 
ance does  not  apply  against  it.  Those  are  questions 
which  pertain  to  the  trial  of  the  title  when  jurisdiction 
for  that  purpose  has  been  properly  invoked .  Here  the 
complainant  has  sought  the  wrong  forum.  In  an  action 
at  law  he  may  have  the  benefit  of  those  immunities,  if 
entitled  to  them. 

Reversed  and  remanded. 


Louisville  Manufacturing  Co.  et  al.  v. 

Brown. 

Bill  in  Equity  by  Assignee  to  have  the  Trust  under  a  Deed  of  m  m 

Assignment  dismissed. 

1.  Bight  of  assignee  to  invoke  jurisdiction  of  equity  for  the  administra- 
tion of  the  trust. — When,  after  the  execution  of  a  deed  of  assignment 
by  an  insolvent  debtor  for  the  benefit  of  al]  his  creditors,  the  lessor  of 
the  debtor  sues  out  a  writ  of  attachment  and  has  it  levied  upon  a  por- 
tion of  the  property  conveyed  in  said  deed,  the  assignee  named  in  the 
deed  may  invoke  the  aid  of  equity  to  administer  the  trust  created 
thereby. 

2.  Right  of  court  of  equity  to  order  sale  of  property  assigned. — After  a 
court  of  chancery  has  taken  jurisdiction  of  the  trust  created  by  deed 
of  assignment,  it  has  the  power  to  order  a  sale  of  the  pr  ^erty  as- 
Higned  in  said  deed  and  such  power  extends  over  a  leasehold  interest 
in  a  store,  which  was  conveyed  in  the  deed  of  assignment,  as  well  as 
to  the  other  property  assigned. 

3.  Right  of  creditors  to  be  made  parties  defendant  by  petition  to  a  sui 
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by  assignee. — Creditors  of  an  insolvent  debtor  can  not  be  made  parties 
defendant,  by  their  own  petition,  to  a  suit  by  the  assignee  in  a  deed 
of  assignment  made  by  an  insolvent  debtor  for  the  benefit  of  his 
creditors ;  but  being  beneficiaries  of  the  trust  created  by  said  deed, 
they  may  intervene  by  petition  to  have  their  interest  ascertained  and 
their  rights  protected. 

4.  Decree  before  cause  at  issue  erroneous. — When,  to  a  bill  filed  by  the 
assignee  of  an  insolvent  debtor,  which  avers  the  levy  of  an  attachment 
by  the  debtor's  lessor  and  admits  the  justness  of  a  claim  for  rent  thus 
asserted,  there  have  been  no  answers  filed,  and  no  decrees  pro  cun- 
fesso  have  been  rendered  against  the  defendants  not  answering,  the 
cause  is  not  at  issue ;  and  an  order  of  reference  to  ascertain  the  amount 
due  the  attaching  lessor,  and  a  decree  that  the  amount  so  ascertained 
be  paid  is  erroneous  when  rendered  before  the  cause  was  at  issue, 
and  before  the  creditors  of  the  assignor  had  an  opportunity  of  pre- 
senting and  proving  their  claims. 

5.  Decree  to  support  an  appeal. — A  decree  that  settles  matters  of 
contention  and  the  material  equities  in  a  cause  will  support  an  ap- 
peal. 

6.  Same. — An  appeal  lies  from  a  decree  in  a  suit  by  an  assignee 
named  in  the  deed  of  assignment  for  the  execution  of  the  trust,  in 
which  the  debt  is  ascertained  and  ordered  to  be  paid  out  of  the  pro- 
ceeds of  the  assets,  without  giving  creditors  an  opportunity  to  con- 
test such  debt,  or  to  present  and  prove  their  claims. 

7.  Right  of  intervening  creditors  to  appeal. — Creditors  who  have  in- 
tervened by  petition,  to  have  their  interest  ascertained  and  rights 
protected,  in  a  suit  by  the  assignee  of  an  insolvent  debtor,  may  take 
an  appeal  from  a  decree  which  orders  to  be  paid  to  the  lessor  of  the 
debtor  the  amount  ascertained  to  be  due,  when  such  decree  is 
made  without  giving  the  intervening  creditors  an  opportunity  to 
contest  such  debt,  or  to  present  and  prove  their  own  claims. 

8.  When  appeal  not  taken  in  the  name  of  all  th*  defendants;  not 
dismissed  upon  objection  raised  in  argument. — When  an  appeal  is  taken 
by  intervening  creditors,  not  in  the  name  of  all  the  defendants,  and 
without  a  severance,  and  the  cause  is  submitted  without  objection  on 
assignments  of  error  by  the  appellant,  the  objection  that  the  appeal 
was  not  taken  by  all  the  defendants  comes  too  late  when  suggested  in 
argument. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellee,  S. 
Brown,  as  assignee,  to  have  the  chancery  court  take 
jurisdiction  of,  and  administer,  a  trust  created  by  a  deed 
of  assignment. 

On  January  20th,  1892, 1.  Phillips  &  Bro.  made  a  gen- 
eral assignment  for  the  benefit  of  their  creditors  to  S. 
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Brown,  the  appellee,  and  complainant  in  this  suit.  In 
said  deed  of  assignment  the  assignors  transferred  all  of 
their  stock  of  merchandise  and  also  their  leasehold  in- 
terest in  storehouses  Nos.  1816  and  1818,  2d  Avenue,  in 
the  city  of  Birmingham,  then  occupied  by  them.  The 
said  storehouses,  the  leasehold  interest  in  which  had 
been  conveyed  in  the  deed  of  assignment,  had  been  leased 
by  I.  Phillips  &  Bro.  for  a  term  of  years  from  Mrs.  L.  L. 
Molton.  The  said  lease  contained  the  following  provis- 
ion :  "Should  the  party  of  the  first  part  (I  Phillips  & 
Bro.)  fail  to  pay  the  rents  as  they  become  due,  as  afore- 
said, or  violate  any  other  condition  of  this  lease,  the  said 
party  of  the  second  part  (Mrs.  L.  L.  Molton)  shall  then 
have  the  right,  at  her  option,  to  re-enter  the  premises 
and  annul  this  lease."  As  soon  as  the  assignment  was 
made,  Mrs.  L.  L.  Molton,  the  landlord,  sued  out  an  at- 
tachment to  recover  the  rent  for  the  entire  term,  and  the 
writ  was  levied  upon  the  stock  of  goods  conveyed  to 
Brown  in  the  deed  of  assignment.  On  January  29, 1892, 
after  the  levy  of  said  writ  of  attachment,  S.  Brown,  as 
assignee,  filed  the  present  bill  of  complaint  against  I. 
Phillips  &  Bro. ,  L.  L.  Molton,  and  A.  Dreher,  one  of  the 
creditors  of  I.  Phillips  &  Bro.,  and  prayed  to  have  the 
chancery  court  to  take  jurisdiction  of  the  trust  and  trust 
estate  created  by  the  deed  of  assignment,  and  administer 
the  same  under  the  orders  and  directions  of  said  court ; 
that  the  goods  levied  upon  by  the  landlord  be  sold  by  the 
complainant  under  the  orders  of  the  chancery  court  ,instead 
of  by  the  sheriff;  and  that  the  proceeds  be  held,  in  lieu 
of  the  goods,  subject  to  any  priority  of  lien  that  the  said 
landlord  might  have.  None  of  the  creditors  or  beneficia- 
ries under  the  deed  of  assignment  were  made  parties  de- 
fendant, except  A.  Dreher,  who  was  a  resident  of  this 
State .  The  only  averment  in  reference  to  the  other  cred- 
itors is  found  in  the  sixth  paragraph  of  the  bill,  and  is 
copied  in  the  opinion.  On  January  30,  1892,  the  chan- 
cellor decreed  that  the  chancery  court  assume  jurisdic- 
tion of  said  trust,  and  take  control  and  custody  of  the 
trust  estate,  and  that  the  said  Brown,  as  assignee,  be 
required  to  give  bond  in  the  amount  of  $50,000.  This 
bond  was  made  and  approved.  The  complainant,  as 
assignee,  then  filed  his  petition  in  said  cause,  setting 
forth  the  levy  on  the  stock  of  goods  of  said  attachment 
by  the  landlord  for  her  rent,  amounting  to  $9,200,  which 
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was  admitted  by  petitioner  to  be  a  valid  lien  on  the 
goods,  and  praying  for  an  order  of  the  court  authoriz- 
ing him  to  sell  said  leasehold  interest  in  the  rented  prem- 
ises and  the  stock  of  goods  to  the  highest  bidder  for 
cash,  after  giving  10  days  notice,  &c,  and  that  the  pro- 
ceeds be  held  by  the  petitioner,  first  for  the  payment  of 
said  rent,  and  the  balance  held  to  be  administered  under 
the  orders  of  the  chancery  court.  On  the  11th  of  March, 
1892,  this  petition  was  granted  by  the  court,  and  the 
petitioner  was  authorized  and  directed  to  sell  the  lease- 
hold interest  and  the  goods  assigned  to  him  according  to 
the  prayer  of  the  petition.  On  March  22,  1892,  S.  Brown 
filed  his  report  setting  out  that,  after  publication  as 
required  by  the  decree,  he  had  sold  the  entire  stock  and 
furniture  and  the  leasehold  interest  to  one  Louis  Burger 
for  the  sum  of  $16,120.  On  March  23,  1892,  a  decree 
was  rendered  by  the  chancellor  ordering  a  reference  to 
the  register  to  ascertain  and  report  upon  the  fairness  of 
the  sale,  and  what  portion  of  the  proceeds  of  the  sale 
should  be  applied  to  the  payment  for  the  rent  of  said 
premises,  for  which  the  landlord  holds  a  lien  upon  the 
goods  conveyed  in  the  deed  of*  assignment.  Qn  March 
25,  1892,  appellants,  Louisville  Manufacturing  Co.  and 
Hunt  Manufacturing  Co.,  filed  their  petition  in  said 
cause  and  asked  that  they  might  come  into  said  suit  as 
parties  defendant,  and  "file  answers,  pleas  or  demurrers, 
and  to  do  everything  necessary  for  the  protection  of 
their  rights  and  interests,  as  if  they  were  made  parties 
defendant  in  said  suit  by  complainant.' '  The  com- 
plainant demurred  to  this  petition  on  the  ground  that 
the  petitioners  have  shown  no  right  to  come  in  as  parties 
defendant.  The  court  sustained  the  demurrer  of  the 
complainant  to  this  petition,  but  gave  the  petitioners 
leave  to  file  their  claims  by  petition,  and  have  their  in- 
terest ascertained  and  their  rights  protected.  On  March 
28,  1892,  the  Louisville  Manufacturing  Co.  and  the 
Hunt  Manufacturing  Co.  filed  their  petitions  as  allowed 
by  said  decree.  On  March  29,  1892,  the  register  made 
his  report  in  favor  of  the  fairness  of  the  sale,  and  ascer- 
tained that  "If  said  rent  is  to  be  paid  at  once  in  cash, 
instead  of  in  monthly  instalments,  according  to  the 
lease,  then  the  said  landlord  should  be  paid  the  sum  of 
$8,313. 25/ '  He  also  reported  that  by  the  averments  of 
the  lease,  a  reasonable  attorney's  fee  was  due  for  the 
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enforcement  of  such  contract,  and  that  $460  was  a  rea- 
sonable fee  for  services  rendered  in  the  attachment  suit 
brought  on  said  lease,  and  that  the  cost  of  the  attach- 
ment suit  was  $350,15,  and  that,  therefore,  the  total 
amount  due  on  the  contract  of  lease  was  $9,123.40.  The 
register  also  reported  that  he  had  refused  to  allow  the 
Louisville  Manufacturing  Co.  and  the  Hunt  Manufac- 
turing Co.  to  cross-examine  witnesses  called  by  com- 
plainant on  said  reference,  or  to  offer  evidence  in  chief 
on  the  issues  directed  to  be  made  by  the  said  decree  of 
reference.  The  Louisville  Manufacturing  Co.  and  the 
Hunt  Manufacturing  Co.  filed  exceptions  to  this  report 
of  the  register,  on  the  ground  that  they  were  not  allowed 
to  take  part  in  said  reference.  Thereupon,  the  chancel- 
lor decreed  that  the  report  be  set  aside,  and  ordered  the 
register  to  re-execute  said  reference,  and  to  permit  the 
said  petitioners  to  participate  therein.  On  April  8,  1892, 
the  register  again  executed  said  reference,  reported  again 
in  favor  of  the  fairness  of  the  sale,  and  reported  the 
same  amounts  as  the  correct  amounts  to  be  applied  to 
the  landlord's  claim.  The  petitioners,  the  Louisville 
Manufacturing  Co.  and  the  Hunt  Manufacturing  Co., 
filed  exceptions  to  this  report  of  the  register,  ascertain- 
ing the  amount  which  should  be  applied  to  the  payment 
of  the  landlord's  rent,  on  the  ground  that  only  the 
amount  which  was  due  at  that  time  should  be  allowed. 
On  April  11,  1892,  the  chancellor  overruled  the  excep- 
tions of  the  Louisville  Manufacturing  Co.  and  the  Hunt 
Manufacturing  Co.  to  the  report  of  the  register,  and  con- 
firmed said  report,  and  decreed  that  the  sum  of  $8,313.25 
should  be  paid  to  L.  L.  Molton,  the  lessor,  at  once.  The 
Louisville  Manufacturing  Co.  and  the  Hunt  Manufac- 
turing Co.  prosecute  the  present  appeal,  and  assign  as 
error  the  several  rulings  and  decrees  of  the  chancellor, 
as  shown  above. 

Mountjoy  &  Tomlinson  and  Garrett  <fe  Underwood, 
for  appellants. 

Lane  &  White,  contra. — (1.)  The  petitioners  could 
not  have  been  made  parties  defendant. — Ren  fro  Bros.  v. 
Goetter,  Weil  &  f7>.,  78  Ala.  311;  Ex  parte' Printup,  ^7 
Ala.  148,  6  So.  Rep.  418.  (2.)  Appellants  had  no  right 
to  prosecute  the  appeal. — Harper  v.  Bibb,  45  Ala.  670; 
May  v.  Courtney,  47  Ala.  185. 
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HARALSON,  J.— 1.  The  first  assignment  of  err0r 
is,  that  the  court  below  erred  in  taking  jurisdiction  0{ 
the  administration  of  the  trust,  as  created  in  the  deed  of 
assignment.  A  trustee  has  the  undoubted  right  to  come 
to  a  court  of  equity,  for  its  assistance  and  protection,  in 
all  cases  of  doubt  or  difficulty,  in  the  administration  of 
the  trust ;  and  the  bill  in  this  case  makes  a  clear  ca»e  for 
equitable  interposition,  for  the  protection  and  direction 
of  the  trustee  in  the  discharge  of  his  duties,  as  such. 
Perry  on  Trusts,  §  928 ;  Hill  on  Trustees,  §  543. 

2 .  The  second  assignment  questions  the  power  of  the 
court  to  order  a  sale  of  the  property  assigned.  When 
the  trust  is  before  the  court,  by  a  bill  filed  for  its  execu- 
tion, the  whole  matter  of  the  trust  and  its  proper  execu- 
tion is  within  its  jurisdiction,  and  the  trustee  must  pro- 
ceed as  directed.  He  can  not  sell,  without  the  sanction 
of  the  court,  even  if  the  deed  of  trust  gives  him  the  ex- 
press power  to  do  so.  He  must  sell  as  directed  by  the 
court.— Perry  on  Trusts,  §§  764,  770,  928. 

In  this  case,  the  leasehold  interest  of  the  store,  was 
included  in  the  deed  of  assignment  for  the  benefit  of 
creditors,  as  well  as  the  goods  and  merchandise  in  the 
store,  and  no  distinction  can  be  drawn  between  the  two, 
as  to  the  power  of  the  court  to  order  their  sale. — Perrv 
on  Trusts,  §§  449,  450,  547. 

3.  The  fourth  assignment  is  a  complaint  against  the 
action  of  the  court,  in  sustaining  a  demurrer  to  the  appel- 
lants' petition  to  be  made  parties  defendants  to  the  cause. 

The  court  committed  no  error  in  refusing  to  grant  the 
petitions  of  appellants,  to  be  made  parties  defendants, 
for  the  purposes  specified  therein.  It  conformed  its  rul- 
ings to  the  principles  of  chancery  practice,  and  allowed 
appellants,  as  beneficiaries  of  the  trust  fund ,  to  inter- 
vene by  petitions,  and  propound  their  respective  claims — 
"to  have  their  interests  ascertained,  and  their  rights 
protected.' '  Under  this  order,  they  may  prove  and  have 
their  own  claims  allowed,  and  may  resist  the  claims  of 
any  or  all  of  the  creditors  of  the  assignors,  which  is  all 
they  can  demand. — Ex  parte  Print-up,  87  Ala.  148,  6  So. 
Rep.  418. 

4.  The  third  and  fifth  assignments,  relate  to  the  ac- 
tion of  the  court,  (1)  in  ordering  a  reference  to  ascertain 
the  amount  of  the  rent  due  and  payable  to  Mrs.  L.  L. 
Molton ;  and  (2) ,  in  decreeing  that  the  amount  ascer- 
tained by  the  register,  on  the  reference,  should  be  paid 
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out  of  the  proceeds  of  the  sale  of  the  stock  of  goods  sold, 
and  the  sale  of  the  leasehold  interest. 

It  is  true,  generally,  that  a  decree  on  any  of  the  merits 
of  the  case,  rendered  before  the  defendants  are  in  default 
for  want  of  answers,  or  before  decrees  pro  confesso  have 
been  entered  against  them,  is  premature,  and  should 
never  be  made.  It  was  irregular"  and  contrary  to  the 
practice  in  such  cases  for  the  court  to  have  ordered  the 
register  to  ascertain  the  amount  of  the  debt  due  to  L. 
L.  Molton  for  rent,  and  to  have  decreed  its  payment,  be- 
fore the  cause  was  at  issue.  These  were  matters  of 
essential  merit,  which  the  defendants  and  creditors  had 
a  right  to  contest.  The  proper  and  usual  practice  in 
such  cases  is,  after  answers  filed,  or  decrees  pro  confesso 
against  such  as  have  not  answered,  to  give  reasonable 
notice  by  publication  for  all  the  creditors  to  file  and 
prove  their  claims  by  a  specified  day,  or  they  will  be 
barred,  and  on  the  day  named  in  such  notice,  for  the 
register  to  pass  upon  all  claims  presented  and  filed ,  each 
creditor  having  the  right  to  contest  the  claim  of  every 
other  one,  and  for  the  register  to  report  to  the  court,  the 
result  of  his  inquiries,  with  all  objections  and  exceptions 
which  may  have  been  made  to  his  rulings ,  together  with 
all  the  evidence  taken ;  and  to  this  report,  when  made, 
all  parties  should  have  the  right  to  except,  before  the 
court  makes  its  decree  passing  on  the  merits  of  any  dis- 
puted claim. — Morton  &  Bliss  v.  New  Orleans  &  Selma  Rail- 
tvay  Co.,  79  Ala.  590  :  McDonald  v.  McMahon,  66  Ala.  115. 
Any  proceeding,  which  deprives  a  person  of  his  prop- 
erty, and  its  control,  or  adjudicates  his  rights  without 
notice  and  the  opportunity  of  being  heard  in  opposition , 
is  coram  nonjudice,  as  to  such  person. — Ex  parte  Trice,  53 
Ala.  548  ;  Hugger  v.  Tayloe,  60  Ala.  504. 

The  trustee,  in  filing  his  bill,  admitted  this  debt  of  L. 
L.  Molton  to  be  a  first  lien  on  the  assigned  property, 
and  was  active  in  procuring  the  orders  of  the  court  to 
have  it  ascertained  and  paid,  without  notice  to  the  cred- 
itors, the  real  parties  in  interest.  The  only  defendants 
he  made  parties  to  his  bill  were  I.  Phillips  &  Brother, 
the  assignors,  who  had  no  real  interest,  Mrs.  L.  L.  Mol- 
ton, an  adversary  with  whom  the  assignee  was  not  at 
variance,  and  a  single  creditor,  A.  Dreher,  who  lived  at 
Cullman.  The  bill  states,  "that  the  other  creditors  are 
very  numerous,  and  can  not,  without  manifest  incon- 
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venience  and  oppressive  delays  in  this  suit,  be  at  this 
time  brought  before  this  honorable  court,  the  most  of 
them  being  non-residents  of  the  State  of  Alabama,  and 
their  residences  unknown."  But,  it  was  proffered,  that 
"  as  soon  as  all  their  respective  names  and  residences 
could  be  ascertained,  they  would,  according  to  law,  and 
the  rules  and  practice  of  the  court,  be  made  parties  de- 
fendants to  the  bill  of  complaint.' ' 

When  the  appellants  sought,  as  creditors  to  come  in 
and  be  made  parties  defendants  to  the  suit — in  compli- 
ance with  the  proffer  in  the  bill  for  them  to  do  so— that 
they  might  answer,  plead  or  demur  and  do  every  thing 
necessary  for  the  protection  of  their  rights  and  interests, 
as  if  they  had  been  made  defendants  in  the  beginning, 
they  were  resisted  in  their  application  by  the  trustee ; 
and,  on  the  execution  of  the  first  reference  to  the  regis- 
ter, which  was  to  , ascertain  L.  L.  Molton's  claim  for 
rent,  and  how  it  should  be  paid,  and  which  involved  in- 
quiries and  a  report  as  to  the  main  matter  of  contest  in 
the  case,  when  appellants  appeared  before  the  register 
and  asked  to  be  allowed  to  cross-examine  the  witnesses 
called  by  the  complainant,  and  to  offer  evidence  on  the 
issues  made  by  the  decree  of  reference,  the  complainant, 
the  assignee,  objected,  and  the  register  sustained  the 
objection — the  assignee  and  the  register  proceeding  upon 
a  mistaken  discharge  of  their  duties,  respectively.  The 
court,  it  is  proper  to  state,  set  aside  the  report  of  the 
register,  on  account  of  that  ruling,  and  ordered  a  new 
reference,  the  same  as  the  other,  upon  the  execution  of 
which  appellants  were  allowed  to  appear.  Even  then, 
they  encountered  the  assignee  as  an  adversary.  The 
assignee  possibly  feels  interested  to  have  that  debt  al- 
lowed, as  he  may  suppose  he  may  be  personally  liable 
for  it. 

There  was  no  error  in  the  court  ordering  the  assignee 
to  sell  the  goods  and  the  leasehold  estate,  and  hold  the 
proceeds  subject  to  the  orders  of  the  court ;  but  there 
was  error  in  decreeing  on  the  merits  of  the  cause  before 
it  was  at  issue,  in  having  the  Molton  debt  ascertained 
and  in  ordering  it  paid,  and  the  decree,  to  that  extent, 
must  be  reversed  and  set  aside. 

5.  We  stated  in  Adams  v.  Say  re,  76  Ala.  517,  that  it 
was  the  settled  doctrine  of  this  court,  that,  as  a  general 
rule,  there  can  be  but  one  final  decree  upon  the  merits 
Vol.  101. 


Digitized  by 


Google 


1892-98.]  OF  ALABAMA.  .281 

[Louisville  Manufacturing  Co.  et  al.  v.  Brown.] 

of  a  chancery  cause,  which  is  required  to  settle  all  the 
equities  litigated ,  or  necessarily  involved  in  the  issues  of 
the  particular  suit ;  that  the  policy  of  the  rule  is  founded 
in  the  indisposition  of  appellate  courts  to  multiply  ap- 
peals, by  undertaking  "to  review  litigated  cases  piece- 
meal.''  But  we  held,  that  a  decree  may,  nevertheless, 
be  partly  final,  and  partly  interlocutory  ;  final,  so  far  as 
it  determines  all  issues  of  law  and  fact,  constituting  the 
equities  proper  in  the  cause,  and  interlocutory  as  to  ulte- 
rior proceedings  regulating  its  mode  of  execution ,  from 
each  of  which,  an  appeal  will  lie  to  this  court. — Thornton 
v.  Highland  Av.  &  Belt  R.  R.  Co.,  94  Ala.  3,j3  ;  10  So.  Rep. 
442 ;  Morton  &  Bliss  v.  A7.  0.  &  S.  R.  R.  Co.,  79  Ala.  590. 
The  decree  in  this  case,  so  far  as  it  goes,  settled  mat- 
ters of  contention  and  the  material  equities  in  the  cause, 
and  is  such  a  decree  as  supports  an  appeal . 

6.  The  appeal  is  taken  by  two  of  the  creditors,  who 
intervened  by  petition ,  and  who  were  authorized  to  take 
it. — Jones  v.  Wilson,  54  Ala.  50;  Weaver  v.  Cooper,  73 
Ala.  318. 

It  was  taken  in  their  names  alone,  and  the  point  is 
now  made,  that  it  should  be  dismissed  because  not  pros- 
ecuted in  the  name  of  all  the  defendants,  and  without  a 
summons  and  severance.  A  sufficient  reply  to  this,  if 
any  were  needed  is,  that  the  cause  was  submitted  with- 
out objection,  and  no  motion  was  made  to  dismiss  the 
appeal,  for  the  reasons  assigned,  and  it  is  too  late  for 
appellees  to  suggest  in  argument,  as  they  do,  that  the 
appeal  is  improperly  here. —  Vanqhan  v.  Higgins,  68 
Ala.  548. 

7.  It  would  be  premature  at  this  time,  for  us  to  pass 
upon  the  merits  of  Mrs.  Molt-on 's  claim  or  that  of  her 
assignee  for  rent.  It  was  prematurely  considered  and 
passed  on  in  the  court  below.  The  cause  must  be  re- 
versed and  remanded,  that  the  chancery  court  may 
order  a  new  reference,  in  the  manner  indicated  in  this 
opinion,  to  require  all  creditors  to  present  and  prove 
their  claims,  to  ascertain  what  debts  there  are,  and  after- 
wards to  make  distribution  of  the  trust  fund. 

Reversed  and  remanded. 
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Bates  v.  Morris. 

Statutory  Claim  Suit. 

1.  Conveyance  attacked  an  fraudulent;  relevant  evidence. — On  an  issue 
formed  questioning  the  bona  fides  of  a  transfer  of  property,  in  payment 
of  an  alleged  indebtedness,  if  the  debt  is  established  as  real,  the  piv- 
otal question  is  whether  there  was  such  disparity  between  the  value 
of  the  property  transferred  and  the  amount  of  the  debt  as  to  be  indi- 
cative of  fraud ;  and  in  determining  this  question,  the  evidence  of 
the  market  value  of  the  transferred  property  is  relevant  and  admis- 
sible. 

2.  General  objections  to  evidence. — When  there  are  only  general  ob- 
jections to  evidence,  without  specifying  the  particulars  in  which  it  is 
objectionable,  such  objections  are  properly  overruled,  unless  the  evi- 
dence is  plainly  illegal  or  irrelevant. 

3.  Failure  to  introduce  witness;  does  not  justify  an  unfavorable  infer- 
ence.— Where  a  person,  whose  evidence  would  be  competent  for  either 
party  in  an  action,  was  in  court  during  the  trial  and  equally  accessible  to 
both  parties,  it  is  error  to  charge  the  jury  that  they  could  draw  an  un- 
favorable inference  against  one  of  the  parties  for  failing  to  call  such 
person  as  a  witness ;  and  this  is  true  notwithstanding  the  witness  re- 
ferred to  was  the  husband  and  grantor  of  the  claimant  in  a  claim  suit, 
where  the  transfer  from  him  is  attacked  as  fraudulent. 

4.  Earnings  of  wife;  separate  estate  therein. — Prior  to  the  act  ap- 
proved February  28,  1887,  by  which  the  earnings  of  the  wife  were 
made  her  separate  estate,  the  husband  could,  by  contract,  gift  or  re- 
nunciation of  all  right  to  them,  invest  the  wife  with  a  separate  estate 
therein  ;  and  while  such  voluntary  gift  or  renunciation  is  not  valid  as 
against  the  husband's  existing  creditors,  it  is  valid  as  to  subsequent 
creditors,  unless  shown  to  have  been  infected  with  actual  fraud. 

Appeal  from  Birmingham  City  Court. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

On  February  18,  1887,  W.  E.  Bates  became  indebted 
to  Mary  Morris  ;  and  on  his  failure  to  pay  said  indebted- 
ness, she  brought  suit  against  him  and  obtained  judg- 
ment thereon  in  the  sum  of  $100,  on  April  26, 1890.  Ex- 
ecution having  been  returned  "no  property  found,"  gar- 
nishment was  issued  on  the  judgment  on  July  21,  1891, 
and  served  on  St.  Pierre  Bros.  In  their  answer  the  gar- 
nishees acknowledged  indebtedness  to  W.  E.  Bates,  but 
suggested  that  the  money  in  their  hands  was  claimed  as 
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the  property  of  Cora  Bates.  After  having  been  duly 
served  with  notice,  Cora  Bates  interposed  a  claim  to  the 
money  in  the  hands  of  the  garnishees.  She  based  her 
claim  upon  the  following  facts,  which  her  testimony 
tended  to  show  :  Prior  to  1887  the  claimant  earned  cer- 
tain money  by  her  own  labor,  and,  with  the  husband's 
consent,  was  allowed  to  have  and  enjoy  the  proceeds 
thereof.  This  money,  together  with  other  money  which 
she  obtained  from  her  brother,  amounting  in  the  aggre- 
gate to  $3,500,  she  loaned  to  her  husband,  W.  E.  Bates, 
the  defendant  in  the  original  suit.  On  February  25, 
1889.  her  husband,  W.  E.  Bates,  being  unable  to  pay 
her  the  money  borrowed,  and  being,  as  she  testified,  an 
intemperate  and  improvident  man,  at  her  solicitation  he 
conveyed  to  her  in  satisfaction  of  said  indebtedness,  his 
undivided  one-half  interest  in  the  leasehold  interest  and 
rights  to  certain  premises,  which  had  been  rented  to  St. 
Pierre  Bros.,  the  garnishees .  There  was  also  testimony 
for  the  claimant  that  the  debt  was  the  full  value  of  her 
husband's  interest  in  the  leasehold  estate.  There  was 
testimony  for  plaintiff  tending  to  show  that  the  property 
interest  conveyed  exceeded  in  value  the  amount  of  the 
indebtedness.  The  claimant  was  in  actual  possession  of 
the  premises  rented  and  occupied  by  garnishees  from 
said  25th  day  of  February,  1889,  down  to  the  time 
of  this  litigation,  and  had  collected  the  rent  for  the 
same.  It  was  shown  that  the  said  lease  had  yet  to  run  a 
little  more  than  7  years  from  the  date  of  the  trial. 
There  was  also  evidence  introduced  for  the  plaintiff  in 
the  original  suit  tending  to  show  that  at  the  time  of  mak- 
ing the  deed  to  his  wife  of  the  leasehold  interest,  W.  E. 
Bates  was  insolvent ;  but  this  fact  was  not  shown  to.  have 
been  known  by  his  wife.  The  plaintiff  in  the  original 
suit  introduced  one  Miles,  who,  after  having  testified  that 
he  was  acquainted  with  the  market  value  of  real  estate 
in  Birmingham  when  the  conveyance  was  made  to  claim- 
ant by  W..  E.  Bates,  was  asked  this  question  :  ''What, 
on  February  2sth,  1889,  was  the  market  value  of  the 
leasehold  interest  in  the  premises,  made  and  referred  to 
by  the  witnesses  as  belonging  to  the  claimant,  running 
nine  years  and  bringing  in  a  rental  of  $1,424  net,  for 
half  interest,  with  buildings  belonging  to  lessee  at  ter- 
mination of  lease?"  The  claimant  objected  to  this  ques- 
tion, and  duly  excepted  to  the  court  overruling  her  ob- 
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jection.  Upon  the  witness  answering  $12,000,  the  claim- 
ant objected  to  the  answer,  and  duly  excepted  to  the 
court  overruling  her  objection.  The  claimant  assigned 
no  special  grounds  of  objection  to  this  evidence.  W.  E. 
Bates,  the  husband  of  the  claimant,  and  the  defendant  in 
the  original  suit,  was  present  during  the  trial  of  the 
cause,  but  was  not  called  as  a  witness  by  either  par- 
ty and  did  not  testify. 

Upon  the  introduction  of  all  the  evidence,  the  claim- 
ant requested  the  court  to  give,  among  others,  the  fol- 
lowing written  charges :  (5.)  "The  court  charges  the 
jury  that  the  mere  fact  that  claimant  failed  to  introduce 
her  husband  as  a  witness  in  this  case  is  not  to  be  consid- 
ered by  the  jury  as  a  circumstance  against  her,  but  it  is 
a  circumstance  that  can  be  considered  by  the  jury  for  or 
against  her  as  they  may  see  fit  under  aU  the  evidence  in 
the  case.,,  (7.)  "Even  if  the  jury  believe  from  the  ev- 
idence that  in  making  the  conveyance  to  his  wife,  which 
was  introduced  and  read  to  the  jury,  W.  E.  Bates  in- 
tended to  defraud  his  creditors  this  would  not  affect  the 
claimant  to  the  property  so  conveyed,  unless  she  partici- 
pated in  the  fraud.' '  The  court  refused  to  give  each  of 
these  charges,  and  the  claimant  duly  excepted.  The 
court  at  the  request  of  the  plaintiff,  gave  the  following 
written  charges  to  the  jury,  and  the  claimant  separately 
excepted  to  the  giving  of  each  of  them  :  (1.)  "The  jury 
are  charged  that,  before  the  plaintiff  can  be  defeated  in 
this  action ,  the  claimant  must  show  that  the  transaction 
between  the  claimant  and  her  husband,  namely,  the 
conveyance  made  by  him  to  her  of  the  property  in  con- 
troversy, was  for  a  fair  and  valuable  consideration,  and 
that  in  determining  whether  such  transaction  was  fair 
and  just,  they  can  look  to  the  fact  that  W.  E.  Bates  was 
not  examined  as  a  witness  in  this  trial.' '  (2.)  "I  charge 
you,  gentlemen  of  the  jury,  that  if  you  believe  from  the 
evidence  that  the  transfer  of  the  property  in  controversy, 
made  by  W.  E.  Bates  to  his  wife  (the  claimant)  was 
made  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing the  creditors  of  W.  E.  Bates,  you  must  find  for  the 
plaintiff."  (3.)  "I  charge  you,  gentlemen  of  the  jury, 
that  prior  to  February  28,  1887,  the  incomes  or  profits  of 
the  wife's  estate  or  property,  and  the  earnings  of  the 
wife  belonged  to  the  husband  and  not  to  the  wife." 

There  was  judgment  for  the  plaintiff.  Claimant  brings 
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this  appeal,  and  assigns  as  error  the  ruling  of  the  court 
in  admitting  in  evidence  the  testimony  of  the  witness 
Miles,  and  giving  and  refusing  the  respective  charges 
asked. 

Lane  &  White  for  appellant. — Charge  1  given  at  the 
request  of  the  plaintiff  was  erroneous,  while  charge  5 
asked  by  the  plaintiff  should  have  been  given. — Pollak  v. 
Harmon,  94  Ala.  420,  10  So.  Rep.  156;  Roney  v.  Moss, 
74  Ala.  393;  Catlin  v.  Gilders,  3  Ala.  545.  The  convey- 
ance of  Mr.  W.  E.  Bates  to  the  claimant  was  in  settle- 
ment of  a  bona  fide  debt,  and  at  a  fair  valuation,  and  the 
transaction  was  legal,  and  should  be  uphold  by  the  court. 
Homthallv.  Schonfeld,  79  Ala.  107;  Hodges  v.  Coleman, 
76  Ala.  105.  The  earnings  of  the  claimant,  by  the  hus- 
band's consent,  became  her  separate  estate,  and  he,  be- 
coming indebted  to  her  for  such  earnings  and  other 
money  loaned  him  by  her,  had  the  right  to  transfer  a 
leasehold  interest,  in  payment  of  such  debt,  and  such 
transfer  was  valid  as  to  all  subsequent  creditors. — Pink- 
ston  v.  McLemore,  31  Ala.  311 ;  Peterson  v.  Mulford,  36  N. 
J.  Law,  481. 

Gregg  &  Thornton,  contra. 

STONE,  C.  J. — The  issue  formed  between  the  parties 
questioned  the  bona  fides,  as  to  the  creditors  of  the  hus- 
band of  the  appellant,  of  the  transfer  he  had  made  to 
her  of  his  right  and  interest  in  the  lease  executed  to  him 
and  Beasley  by  James  Wilson  and  Minnie  Constantine. 
The  transfer  purports  to  have  been  made  in  considera- 
tion, and  for  the  payment  of  an  antecedent  indebtedness 
of  the  husband.  If  the  debt  was  real,  the  pivotal  in- 
quiry was  whether  there  was  such  disparity  between  its 
amount  and  the  value  of  the  leasehold  interest,  as  to  be 
indicative  of  fraud ;  whether  the  appellant  had  bargain- 
ed for  and  received  over-payment,  or  payment  in  excess 
of  her  just  demand. — First  National  Bank  v.  Smith,  93 
Ala.  97,  9  So.  Rep.  548  ;  Pollock  v  Meyer,  96  Ala.  172, 
11  So.  Rep.  385 .  To  this  inquiry ,  the  evidence  of  the  wit- 
ness Miles  was  directed,  a&d  we  do  not  perceive  that  it  is 
subject  to  any  just  objection.  If  the  question  eliciting 
the  evidence  was  in  form  objectionable,  or,  if  its  hypoth- 
esis was,  as  is  here  insisted,  broader  than  the  evidence 
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to  which  it  refers,  this  was  matter  of  special  objection, 
which,  if  it  had  been  made,  would  have  been  removed. 
The  objection  to  the  question,  and  to  the  evidence  was 
general  and  indefinite.  Such  objections  are  not  favored, 
and  if  the  evidence  is  not  plainly  illegal  or  irrelevant, 
the  trial  court  commits  no  error  in  overruling  them. — 
Wallis  v.  Rhea,  10  Ala.  453  ;  Sanders  v.  Knox,  57  Ala.  81 ; 
Rule  of  Practice,  90  Ala.    p.  IX. 

The  first  instruction  given  to  the  jury  at  the  request 
of  the  appellee  is  not  very  clearly  expressed.  As  we 
construe  it,  as  matter  of  law,  it  asserts,  that  the  failure 
to  examine  the  husband  as  a  witness,  should  be  regarded 
as  a  fact  or  circumstance  tending  to  the  proof  or  dis- 
proof of  the  matter  in  dispute.  It  may  be,  that  it  was 
intended  to  assert  no  more  than  that  the  failure  to  ex- 
amine the  husband  was  matter  of  inference  or  pre- 
sumption unfavorable  to  the  appellant,  in  weighing  the 
other  evidence.  In  either  point  of  view,  we  deem  the 
instruction  erroneous.  The  husband  was  in  court,  ac- 
cessible to  either  party,  and  a  competent  witness  to  the 
same  extent  for  the  one  party,  as  for  the  other;  and  it 
is  difficult  to  assign  any  just  reason  for  imputing  the 
failure  to  examine  him  as  a  witness,  as  matter  of  evi- 
dential inference,  or  as  ground  of  unfavorable  presump- 
tion for  or  against  the  one  party,  which  would  not  ap- 
ply to  the  other.  To  neither  can  be  imputed  the  with- 
holding or  suppression  of  evidence  ;  and  all  that  can  be 
properly  said  is,  that  neither  deemed  it  necessary  to  add 
the  evidence  of  the  husband  touching  the  matter  in  dis- 
pute. The  question  was  considered  in  Scovill  v.  Baldwin , 
27  Conn.  316,  and  it  was  said  by  the  court:  "The  cir- 
cumstance that  a  particular  person,  who  is  equally  with- 
in the  control  of  both  parties,  is  not  called  as  a  witness, 
is  too  often  made  the  subject  of  comment  before  the  jury. 
Such  a  fact  lays  no  ground  for  any  presumption  against 
either  party.  If  the  witness  would  aid  either  party,  such 
party  would  probably  produce  him.  As  he  is  not  pro- 
duced, the  jury  have  no  right  to  presume  anything  in 
respect  to  his  knowledge  of  any  facts  in  the  case,  because 
they  are  to  try  the  case  upon  the  facts  shown  in  the  evi- 
dence, and  upon  them  alone,  without  attempting  to 
guess  at  what  might  be  shown,  if  particular  persons  were 
produced  by  the  parties. "  Cases  arise  in  which  material 
facts  lie  exclusively  within  the  knowledge  of  a  particular 
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person.  If  such  person  is  accessible,  and  is  not  produced 
and  examined,  the  party  claiming  benefit  from  the  facts 
must  generally  fail  from  a  want  of  evidence.  And  cases 
may  present  themselves  in  which  a  person  having  peculiar 
knowledge  of  facts,  from  which  a  party  claiming  to  de- 
rive benefit,  is  accessible  to  such  party,  and  not  to  his 
adversary.  If  such  person  is  not  produced  and  exam- 
ined, a  presumption  may  arise  that  the  facts  do  not  ex- 
ist.— Lawson  on  Presumptive  Ev.,  120,  et  seq.  Such 
presumption  is,  however,  indulged  with  great  caution, 
and  only  when  it  is  manifest  the  evidence  is  within  the 
power  of  the  one  party,  and  is  not  accessible  to  his  ad- 
versary. The  husband  was  a  party  to  the  transaction 
impeached,  and  it  may  be,  the  principal  actor  in  it,  of 
necessity  having  full  knowledge  of  all  the  facts  attending 
it.  The  appellant  was  the  other  party,  having  equal 
knowledge,  and  was  examined.  There  is  no  room  for  any 
inference  that  she  had  omitted  the  statement  of  any  ma- 
terial fact  to  which  the  husband  would  have  testified ; 
or,  that  his  evidence  would  not  have  been  merely  cumu- 
lative, corroboratory  of  the  evidence  she  had  given.  If 
it  was  supposed  there  was  any  fact  within  his  knowledge 
of  which  there  was  not  evidence ;  or  that  so  far  from 
corroborating  he  would,  in  any  respect,  have  contra- 
dicted the  evidence  of  the  appellant,  in  support  of  the 
transaction,  the  appellee  ought  to  have  examined  him. 
Not  having  examined  him ,  there  is  no  room  for  any  con- 
jecture or  speculation  as  to  the  character  of  the  evidence 
he  might  have  given  ;  nor  any  just  reason  for  unfavora- 
ble inference  against  the  appellant.  If  she  had  called 
the  husband ,  and  he  had  corroborated  the  evidence  in 
support  of  the  transaction,  his  credibility  would  have 
been  assailed  because  of  his  relation  to  the  appellant  and 
to  the  transaction.  This  being  true,  the  appellant  ought 
not  to  suffer  by  reason  of  the  failure  to  examine  the  hus- 
band. Similar  instructions  have  been  considered  and 
repudiated  by  this  court. — Pattern  v.  Rainbo,  20  Ala.  485 ; 
Jackson  v.  State,  77  Ala.  18;  Carter  v.  Chambers,  79  Ala. 
223;  Pollakv.  Harmon,  94  Ala.  420,  10  So.  Rep.  156. 
The  last  case  cited  is  not  in  any  respect  distinguishable 
from  the  present  one,  and  the  instruction  requested  and 
refused  differs  from  the  instruction  we  are  considering, 
only  in  being  more  clearly  expressed.  It  was  said  by 
Clopton,  J.,  citing  the  case  of  Scovill  v.  Baldwin,  supra; 
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"Both  the  grantors  in  the  bill  of  sale  were  in  court, 
and  equally  in  the  control  of  both  parties.  In  such  case, 
the  jury,  being  in  duty  bound  to  determine  the  case  on 
the  facts  shown  and  the  evidence  actually  introduced, 
have  no  right  to  presume  what  would  have  been  shown, 
had  the  grantors  in  the  bill  of  sale  been  examined 
as  witnesses." 

It  is  not  necessary  to  notice  separately  and  particularly, 
the  instructions  given  or  refused,  the  subject  of  the  re- 
maining assignments  of  error.  The  controversy  between 
the  parties  involved  only  plain,  well  settled  principles  of 
law.  Prior  to  the  act  of  28th  of  February,  1887,  the 
earnings  of  the  wife  were  not  her  separate  property .  The 
common  law  prevailed ,  and  her  earnings  belonged  to  the 
husband.  By  contract  with  her,  or  by  gift,  or  by  re- 
nunciation of  all  right  to  them,  suffering  her  to  retain 
them ,  the  husband  could  invest  the  wife  with  a  separate 
estate  in  such  earnings  which  a  court  equity  would  pro- 
tect. But  such  gift,  or  such  voluntary  renunciation,  the 
equivalent  of  a  gift,  was  not  valid  as  against  the  exist- 
ing creditors  of  the  husband,  for  the  same  reason  that 
any  voluntary  conveyance  would  be  void  as  to  the  exist- 
ing creditors  of  the  donor.  •  As  to  subsequent  creditors, 
such  a  gift  or  renunciation  was  valid,  unless  it  was  suc- 
cessfully assailed  for  intentional  fraud. — Pinkstmi  v.  Mc- 
Lemorc,  31  Ala.  308  ;  Wing  v.  Rosivaid,  74  Ala.  346.  The 
evidence  of  such  gift  or  renunciation,  must  have  been 
clear,  and  it  must  have  been  apparent  that  the  husband 
intended  to  divest  himself  of  the  right  to  her  earnings, 
and  to  set  them  apart  to  the  separate  use  of  the  wife.— 
Carleton  v.  Rivers,  54  Ala.  467.  If  it  be  shown  that  the 
husband  gave  or  renounced  to  the  appellant  her  personal 
earnings,  and  that  by  her  thrift  and  industry  she  acquired 
moneys,  which  were  loaned  to,  or  used  by  the  husband, 
by  the  loan  or  use  he  became  indebted  to  the  appellant, 
and  the  debt  would  form  a  valuable  consideration  for  the 
sale  or  conveyance  of  property  to  her.  If  at  the  time  of 
such  gift  or  renunciation,  the  debt  of  the  husband  to  the 
appellee  had  not  been  created,  as  to  her  the  gift  or  re- 
nunciation is  valid,  unless  it  is  shown  to  have  been  in- 
fected with  actual  fraud. — Huggins  v.  Perrine,  30  Ala. 
396.  But  although  it  may  appear  that  the  appellee  was 
a  subseqent  creditor  of  the  husband,  if  her  claim  existed 
at  the  time  of  the  transfer  of  the  leasehold  interest  to  the 
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appellant,  the  transfer  can  not  be  suppori^d,  if  it  be 
shown  that  the  value  of  the  interest  transferred  was  so 
materially  in  excess  of  the  amount  of  the  indebtedness 
of  the  husband,  that  the  legitimate  boundary  of  securing 
payment  of  the  debt  was  passed,  and  there  was  inten- 
tional bargaining  for  and  receiving  over-.payment. — Pol- 
lock v.  Meyer,  9G  Ala.  172.  11  So.  Rep.  335,  and  author- 
ities cited.  An  observance  of  these  well  settled  princi- 
ples will  lead  to  a  proper  determination  of  the  contro- 
versy and  of  the  right  of  the  parties. 
Reversed  and  remanded. 
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Action  to  recover  Statutory  Penalty  for  Willfully  and  Know-      ln°— 55 
ingly  cvtting  Trees  from,  the  Landn  of  Another.  m__m 

101    289t 

1.  Demurrer;  specification  of  cause. — A  general  demurrer,  which  does        ^L_515 
not  distinctly  state  some  particular  objection,  can  not  be  considered.         ffi   4$k\ 

2.  Same;  when  the  grounds  specifically  considered. — When  a  demurrer         " 
specifies  some  particular  ground  of  objection,  the  pleader  is  supposed 

to  have  waived  all  others,  and  however  insufficient  the  pleadings  may 
be  in  other  respects,  if  they  are  not  subject  to  the  object  ions  specifi- 
cally assigned,  the  demurrer  must  be  overruled. 

3.  Necessary  averments  in  complaint  to  recover  penalty  under  section 
3/96  of  the  ('ode;  action  of  debt. — In  an  action  brought  to  recover  the  pen- 
alty imposed  by  section  3296  of  the  Code,  a  complaint  which  avers 
that  the  plaintiff  is  the  owner  of  the  land  upon  which  the  trees  were 
cut,  the  number  and  description  of  the  trees,  and  that  they  were  will- 
fully and  knowingly  cut  by  the  defendant  without  the  plaintiff's  con- 
sent, contains  all  the  facts  required  to  be  alleged  by  the  statute, and 
will  be  treated  as  an  action  in  debt. 

4.  Who  may  maintain  action  for  statutory  penalty  for  cutting  trees. — 
The  riglit  of  action  to  recover  the  statutory  penalty  for  cutting  trees, 
(Code,  $3296),  is  given  not  to  the  person  in  possession,  but  to  the 
owner  of  the  land,  whether  he  was  in  possession  or  not  at  the  time  the 
trespass  complained  of  was  committed. 

5.  Demurrer  to  a  plea;  when  properly  sustained. — In  an  action  to  re- 
cover the  statutory  penalty  for  willfully  and  knowingly  cutting  trees, 
the  defendant  pleaded  by  special  plea  that  there  was  conveyed  to  him 
by  mesne  conveyance,  from  one  seized  of  the  lands  upon  which  the 
trees  were  situated,  "the  coal,  iron  ore,  and  other  minerals  on  the 
lands,  together  with  the  right   to  enter  on  the  lands  and  open  drifts, 

19 


Digitized  by 


Google 


290 


SUPREME  COURT 

[Turner  Coal  Co.  v.  Glover.] 


[Nov.  Term, 


slopes  and  shafts  for  the  purposes  of  mining,  and  also  of  the  timber 
and  water  upon  the  same,  necessary  for  the  development,  working, 
and  mining  of  said  minerals,  and  the  preparation  and  removal  of  the 
same  for  market,  and  the  right  to  build  roads  over  the  same,  neces- 
sary for  convenient  transportation  of  the  mineral  products,"  and  that 
the  defend  ant  entered  upon  the  plaintiff's  alleged  possession,  **as  law- 
fully it  might  in  the  manner  complained  of  by  said  plaintiff,  and  cut 
timber,  as  lawfully  it  might."  Held,  this  plea  is  open  to  demurrers 
which  raise  the  objection  that  it  did  not  aver  that  it  was  necessary  to 
cut  the  said  timber  for  the  development,  working  and  mining  of  the 
minerals  upon  the  lands,  and  it  did  not  aver  that  said  timber  was  cut 
and  used  for  the  purposes  of  developing,  working  and  mining  the  min- 
erals, and  preparation  of  the  same  for  market. 

6.  Pleading*;  demurrer  to  replication. — In  an  action  to  recover  the 
statutory  penalty  for  willfully  and  knowingly  cutting  trees,  when  the 
defendant  by  special  plea  sets  up  that  at  the  time  of  the  trespass  com- 
plained of  he  had  the  right  to  cut  the  said  trees,  by  reason  of  a  pur- 
chase by  him  from  the  grantee  of  the  one  seized  of  the  lands  upon 
which  the  trees  were  situated,  a  replication  by  the  plaintiff  to  said 
plea,  which  avers,  that  at  the  time  of  the  pretended  sale  to  the  defen- 
dant's vendor,  the  one  making  such  attempted  sale  did  not  have  the 
title  or  right  to  said  trees,  or  to  the  surface  of  the  land  whereon  said 
trees  were  located,  and  that  the  right  and  title  to  the  same  were  in 
the  plaintiff,  is  not  demurrable  on  the  grounds  that  the  said  replica- 
tion brings  the  plaintiff's  title  into  question,  and  that  it  is  inconsistent 
with  the  complaint  in  which  the  plaintiff  claims  a  fee  simple  title  to 
the  land. 

7.  Application  for  new  trial. — On  application  for  a  new  trial  by  de- 
fendant, after  final  judgment  at  law,  on  the  ground  of  newly  discov- 
ered evidence,  the  petition  must  show  that  the  defendant  was  pre- 
vented from  making  the  defense  shown  by  the  newly  discovered  evi- 
dence, by  surprise,  accident,  mistake  or  fraud,  without  fault  on  his 
part. 

8.  Execution  of  mortgage  by  plaintiff  no  defense  to  action  to  recorrr 
statutory  penalty  for  cutting  trees. — Against  all  persons  except  the  mort- 
gagee, the  mortgagor,  whether  before  or  after  default,  is  regarded  as 
the  owner  of  the  property  mortgaged ;  and  therefore,  in  an  action  to 
recover  the  statutory  penalty  for  willfully  and  knowingly  cutting 
trees,  the  fact  that  the  plaintiff  had  executed  a  mortgage  on  the  land 
from  which  the  trees  were  cut  to  a  third  person  constitutes  no  de- 
fense for  the  defendant,  who  claims  no  right  under  said  mortgage. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  was  an  action  brought  by  John  F.  Glover  against 
the  Turner  Coal  Company,  under  section  3296  of  the 
Code,  to  recover  the  statutory  penalty  for  willfuUy  and 
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knowingly  cutting  down  and  destroying  a  large  number 
of  trees,  alleged  to  be  upon  the  lands  of  the  plaintiff. 

As  originally  filed  the  complaint  contained  five  counts. 
In  the  first  count  the  plaintiff  claimed  of  the  defendant 
$4,000  "  for  willfully  and  knowingly,  and  without  the 
consent  of  the  plaintiff,  and  in  violation  of  section  3296 
of  the  Code  of  Alabama,  cutting  down,  destroying  and 
taking  away  four  hundred  pine,  oak,  poplar,  walnut  and 
hickory  trees  and  saplings  in  the  months  of  June,  July, 
August,  September,  October,  November  and  December, 
1891/ '  from  certain  described  property,  "  which  said 
lands  wertf  not  at  that  time,  and  are  not  now  the  property 
of  the  defendant,  but  were  and  are  the  property  of  the 
plaintiff/ '  By  the  second  count  the  plaintiff  claims  of 
the  defendant  "the  further  sum  of  $2,000  as  damages  for 
willfully  and  knowingly  and  without  plaintiff's  con- 
sent, and  in  violation  of  section  3296  of  the  Code  of 
Alabama,  having  cut  down  and  destroyed  200  pine  trees 
which  were  on  the  land  described  in  the  first  count/ ' 
&c.  In  the  third  count  the  plaintiff  claimed  of  the  de- 
fendant, under  similar  allegations,  the  like  sum  of  $2,000 
for  cutting  down  and  destroying  200  oak  trees  and  sap- 
lings. By  the  fourth  count,  under  similar  allegations, 
the  defendant  claimed  of  the  defendant  the  like  sum  of 
$2 ,000  as  damages  for  cutting  down  and  destroying  200 
pine  and  oak  trees  and  saplings.  By  amendment  the 
fifth  count  of  the  original  complaint  was  stricken  out, 
and  the  sixth,  which  was  in  the  following  language,  was 
supplied  therefor :  '  'And  the  plaintiff  claims  of  the  de- 
fendant the  further  sum  of  $2,000,  the  value  of  timber 
cut  down,  destroyed  and  converted  by  the  defendant  to 
his  own  use  from  the  lands  of  the  plaintiff  as  particu- 
larly described  in  the  first  count  of  the  complaint,  to- wit : 
400  trees  and  saplings  in  the  months  of  April,  May,  June, 
July,  August,  September,  October,  November  and  Decem- 
ber. ' '  The  plaintiff  demurred  to  the  complaint  as  amen- 
ded upon  the  grounds  that  "there  is  a  misjoinder  of 
counts,  in  that  the  1,  2,  3  and  4  counts  are  in  debt  and 
the  sixth  in  assumpsit.' '  This  demurrer  was  overruled 
by  the  court,  and  the  defendant  then  interposed  a  special 
plea,  the  substance  of  which  is  set  out  in  the  opinion. 
The  plaintiff  demurred  to  this  plea  upon  several  grounds. 
The  6th  and  7th  grounds  are  set  out  in  the  opinion.  Upon 
the  court  sustaining  the  demurrer  interposed  by  the  plain- 
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tiff,  the  defendant  amended  his  plea,  and  thereupon  the 
plaintiff  filed  his  replication  to  said  plea  which  is  copied 
in  the  opinion.  The  defendant  demurred  to  the  plain- 
tiff's replication  on  the  following  grounds:  1st.  That  it 
traverses  the  color  of  title  given  to  plaintiff  by  defendant 
which  is  not  traversable.  2d.  That  it  brings  plaintiff's 
title  into  question  which  is  not  allowable  in  this  action. 
3d.  That  said  replication  is  inconsistent  with  the 
declaration,  in  that  it  claims  the  surface  only,  whereas 
the  declaration  claims  the  land  in  fee-simple ,  and  that  it 
claims  more  land  than  the  declaration.  The  court  over- 
ruled this  demurrer  to  plaintiff's  replication;  and  there- 
upon the  defendant  declined  to  take  issue  upon  it,  or  in 
any  way  plead  to  said  declaration.  The  judgment  entry 
then  recites  that,  "Therefore,  it  is  considered  and  adjudg- 
ed by  the  court  that  the  plaintiff  is  entitled  to  recover  of 
the  defendant  the  damages  in  this  behalf  sustained  ;  but 
the  amount  thereof  being  uncertain,  and  it  appearing  to 
the  court  that  in  this  cause  a  jury  having  been  waived, 
as  by  the  statutes  in  such  cases  made  and  provided,  now, 
upon  plaintiff's  motion,  the  court  proceeds  to  hear  and 
determine  this  cause  upon  the  proof  produced  by  the 
plaintiff."  Among  the  evidence  then  introduced  there 
was  a  deed  from  C.  T.  Lantrip  to  John  F.  Glover  con- 
veying the  land  involved  in  the  suit  from  which  the  trees 
were  cut ;  and  there  was  also  introduced  a  deed  from 
John  F.  Glover  to  M.  A.  Glover  and  one  from  M.  A. 
Glover  to  John  F.  Glover,  conveying  the  same  lands. 

There  were  rulings  of  the  court  upon  the  defendant's 
objections  to  the  introduction  of  these  deeds  in  evidence, 
and  also  to  the  introduction  of  other  evidence ;  but  the 
opinion  renders  it  unnecessary  to  notice  them  in  detail. 
Final  judgment  was  rendered  for  plaintiff,  assessing  his 
damages  at  $2,000.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court. 

The  other  cause  (No .  322)  is  an  appeal  from  the  court 
overruling  and  denying  a  petition  of  the  defendant  for 
a  new  trial.  The  ground  of  this  petition  was,  that  at  the 
time  of  the  trial  of  the  cause,  and  at  the  time  of  the 
cutting  of  the  trees  involved  in  the  suit,  John  F.  Glover 
and  his  wife  had  conveyed  the  lands  upon  which  were 
situated  the  trees  by  a  mortgage  to  one  W.  F.  Peterson, 
and  that,  therefore,  John  F.  Glover,  the  plaintiff  in  the 
suit,  had  no  title  thereto.  The  plaintiff  demurred  to  the 
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ion,  on  the  ground,  that  it  did  not  aver  that  the  de- 
ant  was  prevented  from  making  his  defense  at  the 
of  the  cause  by  surprise,  accident,  mistake  or  fraud ; 
did  not  set  up  any  facts  or  fact  showing  in  what  way 
rise,  accident,  mistake  or  fraud  prevented  the  de- 
ants  from  making  the  defense.  John  F.  Glover,  in 
onse  to  the  petition,  filed  his  affidavit  in  which  he 
•e  that  the  mortgage  referred  to  in  the  petition  had 

paid  and  satisfied  in  full,  and  that  nothing  was  due 
i  the  same,  for  a  long  time  prior  to  the  institution 
lis  suit ;  and  that  the  real  estate  from  which  the 
i  were  cut  was,  at  the  time  of  the  institution  of  this 

and  was  at  the  time  of  making  of  the  affidavit  the 
erty  of  the  plaintiff.  The  court  refused  the  petition , 
denied  the  application  for  a  new  trial . 

Latady,  for  appellant. 

ade  &  Vaughan,  contra. 

A.RALSON,  J. — The  5th  count  in  the  complaint 
withdrawn  before  the  court  passed  on  the  demurrer 
A  new  count,  No.  6X  was  filed  in  substitution  for 
5,  stricken  out  by  amendment.  The  defendant, 
>upon,  demurred  to  the  complaint,  as  thus  amended, 
ie  specific  ground,  that  counts  1,2,3  and  4  are  in 
,  and  the  6,  in  assumpsit. 

ere  is  evidently  a  misjoinder  of  counts.  The  four 
are  causes  of  action  for  debt,  proper  in  a  case  of 
kind,  and  the  6th  is  in  tort.  It  was  not  framed 
r  section  32b6  of  the  Code,  as  were  the  others.  The 
irrer  is,  "that  there  is  a  misjoinder  of  counts. "  If  it 
stopped  there,  without  stating  in  what  the  misjoin- 
^onsisted,  it  would  have  been  general,  and  faulty 
r  section  2690,  which  forbids  any  objection  by  way 
>murrer  to  be  taken  or  allowed,  which  is  not  dis- 
ly  stated.  Here,  however,  the  defendant  proceeded 
itated  distinctly,  what  the  ground  of  its  demurrer 
viz.,  that  the  four  first  counts  were  actions  in  debt, 
;he  6th  in  assumpsit.  The  defendant  had  the  privi- 
of  not  demurring  at  all.  It  is  one  he  may  waive. 
a  he  demurs  for  a  wrong  reason,  he  waives  all 
s,  even  if  good ;  for,  under  our  rulings,  this  court, 
r  said  section  of  the  Code,  is  prohibited  from  con- 
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sidering  any  other  objection  than  the  one  specified  to 
which  a  plea  or  complaint  may  be  subject;  and,  not 
being  subject  to  the  objection  specifically  stated,  the 
demurrer  must  be  overruled. — Lakeside  Land  Co.  r. 
Dromgoole,  89  Ala.  507,  7  So.  Rep.  444.  In  Ends  v. 
Murphy,  52  Ala.  524,  it  is  said  :  "When  a  demurrer  is 
interposed,  the  court,  can  not  consider  any  other  objec- 
tion than  is  specifically  stated .  However  insufficient  the 
pleadings  may  be,  in  other  respects,  if  it  is  not  obnoxious 
to  the  particular  objections  assigned,  the  demurrer  must 
be  overruled.' '  The  purpose  of  the  rule  is,  to  have  de- 
fects pointed  out,  to  give  the  party  pleading  an  opportu- 
nity to  cure  them  by  amendment,  if  it  can  be  done. — 
Sledge  v.  Swift,  63  Ala.  114.  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

This  action  was  brought  under  section  3296  of  the 
Code,  which  has  received  construction  at  our  hands.  In 
Rogers  v.  Brooks,  99  Ala.  31,  11  So.  Rep.  753,  it  was  held 
that  a  complaint  which  avers  that  plaintiff  is  the  owner 
of  the  land  from  which  the  trees  were  cut,  stating  their 
number  and  description ,  and  that  they  were  willfully  and 
knowingly  cut  by  defendant,  without  plaintiff 's  consent, 
contained  all  the  facts  required  to  be  alleged  by  the 
statute,  and  will  be  treated  as  being  an  action  in  debt. 

In  Allison  v.  Little,  93  Ala.  152,  9  So.  Rep.  388,  it  was 
held,  that  the  right  of  action  under  said  section  of  the 
Code  is  given,  not  to  the  person  in  possession,  but  to  the 
owner  of  the  land,  whether  he  was  in  possession  or  not 
at  the  time  of  the  commission  of  the  trespass. 

The  demurrer  to  the  complaint  having  been  overruled, 
the  defendant  pleaded  specially  that  one  Coleman  T. 
Lantrip  was  seized  of  the  lands  described  in  the  com- 
plaint, and  before  the  alleged  trespass  conveyed  to  R.  H. 
Turner  the  coal,  iron  ore,  and  other  minerals  on  the 
lands,  with  the  right  to  enter  on  the  lands  and  open 
drifts,  slopes  and  shafts  for  the  purpose  of  mining  coal, 
iron  ore  and  other  minerals,  and,  also,  all  the  timber  and 
water  on  the  same,  necessary  for  the  development,  work- 
ing and  mining  of  coal,  iron  ore  and  other  minerals,  and 
the  preparation  and  removal  of  the  same  for  market,  and 
the  right  to  build  roads  over  the  same,  necessary  for  the 
convenient  transportation  of  all  such  mineral  products 
to  market,  also,  the  right  to  build  houses  for  all  machin- 
ery ;  and  that  '  'said  Turner  by   deed  duly  executed  con- 
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id  the  same  to  defendant.  And  said  plaintiff,  claim- 
said  lands  by  color  of  a  parol  demise  for  ten  years, 
he  said  Coleman  T.  Lantrip,  made  to  him  long  be- 
the  conveyance  aforesaid  by  Coleman  T.  Lantrip  to 
R.  H.  Turner,  entered  on  the  lands  above  mentioned, 
was  possessed  of  the  same,  and  defendant,  after- 
ds,  entered  upon  plaintiff's  possession,  as  lawfully  it 
ht,  in  manner  complained  of  by  said  plaintiff  and 
timber,  as  lawfully  it  might,  and  this  is  the  injury 
plained  of ,"  and  for  which  the  plaintiff  sues, 
he  plaintiff  demurred  to  this  plea  on  many  grounds, 
of  which, — the  6th  and  7th, — are,  that  "it  is  not 
•red  in  said  plea,  that  it  was  necessary  to  cut  said 
)er  for  the  development,  working  and  mining  of  said 
and  iron  and  other  minerals,  and  the  preparation  of 
e  for  market  and  their  removal,"  and,  "because  it  is 
averred,  that  said  timber  was  cut  and  used  for  the 
jssary  purposes  set  forth  in  the  foregoing  ground  of 
urrer."  The  court  sustained  the  demurrer  on  these 
mds,  and  the  defendant  asked  and  was  permitted  to 
nd  his  plea,  so  as  to  meet  these  defects  raised  on  de- 
rer. 

be  demurrer  was  properly  sustained,  for  an  averment 
le  right  to  cut  the  timbers  for  necessary  purposes  of 
slopment  is  not  an  averment  that  they  were  cut  for 
i  purposes.  But,  if  there  was  error  in  the  ruling,  it 
ithout  injury,  since  the  defendant  insists  in  argu- 
t,  that  the  plea,  when  properly  and  legally  construed, 
ns  all  that  the  plaintiff  by  his  demurrer  insists  it  did 
contain,  and  that,  in  substance  and  effect,  it  was  the 
e  before  as   after  amendment. 

he  plaintiff  replied  to  the  plea  as  amended,  "That  at 
time  of  the  said  Coleman  T.  Lantrip's  pretended  sale 
L  H.  Turner,  and  said  Turner's  pretended  purchase 
i    him,    (under  and  through  whom   the  defendant 
ns  its  right  to  cut  said  trees  and  timber) ,  that  the 
Lantrip  did  not  have  the  title  or  right  to  said  tim- 
and  trees,  nor  the    right    nor   title   to  the  surface  of 
.  land  whereon  said  trees    were    located    and    from 
ch  they  were  cut,     *     *     *     but  that  the  right  and 
to  the  same,  were  in  plaintiff,"  etc.     This  replica- 
was,  perhaps,  unnecessary,  as  the  plaintiff  might, 
ibly,  have  availed  himself  of  the  same  facts,  by  join- 
issue  on  defendant's  plea  ;  but,  be  that  as  it  may,  the 
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replication  was  cautionary,  and  was,  if  true,  a  complete 
response  to  the  plea.  The  plea  sets  up  title  to  the  sur- 
face of  the  land  and  shows,  specifically,  how  defendant 
derives  such  title — through  Turner,  and  he  through  Lan- 
trip.  The  replication  denies  that  Lantrip  had  such  title 
in  the  land  and  trees  as  he  claimed,  which,  at  the  time 
of  the  alleged  sale,  he  could  convey  to  defendant;  and 
avers  that  plaintiff  was  the  owner  of  the  same,  by  con- 
veyance from  said  Lantrip,  previous  to  defendant's  con- 
veyance from  him.  The  replication  was  not  subject  to 
the  demurrer,  as  the  same  was  interposed  by  defendant, 
and  the  court  committed  no  error  in  overruling  it. 

The  defendant  declined  to  take  issue  on,  or  in  any  man- 
ner plead  to  said  replication. 

It  is  unnecessary  to  consider  the  other  assignments  of 
error .  The  plaintiff  introduced  evidence  tending  to  prove 
that  he  was  the  owner  of  the  lands  from  which  the  trees 
were  cut,  and  the  allegations,  generally,  of  his  com- 
plaints, and  the  facts  set  up  in  his  said  replication  ;  but, 
much  of  the  evidence,  which;  it  is  said,  was  offered  and 
admitted,  is  not  set  out  in  the  bill  of  exceptions,  and  it 
is  not  stated  that  the  bill  contains  all  the  evidence  that 
was  introduced.  We  must  presume  that  there  was  suf- 
ficient evidence  introduced  to  sustain  the  judgment  ren- 
dered by  the  court,  and  the  judgment  is  affirmed. 

The  case  between  the  same  parties,  No.  322,— submit- 
ted by  agreement  and  tried  with  the  foregoing  case,  No. 
296, — is  a  petition  for  a  re-hearing  in  the  last  named  case, 
under  section  2872  of  the  Code.  The  petition  fails  to 
show  that  the  defendant  was  prevented  from  making  his 
defense  by  surprise,  accident,  mistake  or  fraud  without 
fault  on  his  part. — Ex  parte  Wallace,  60  Ala.  267  ;  Wal- 
dromv.  ]Valdrom,  76  Ala.  289;  Barron  v.  Robinson,  98 
Ala.  351. 

Even  if  defendant  had  known  about  the  fact,  on  ac- 
count of  which  he  applies  for  a  rehearing,  viz.,  that  there 
was  a  mortgage  on  the  land  from  which  the  trees  were 
cut,  given  by  the  plaintiff  and  his  wife  to  a  third  person, 
it  would  have  been  of  no  avail  as  a  defense  to  him  ;  for 
the  mortgagor,  whether  before  or  after  the  default,  is  re- 
garded as  the  owner  of  the  property  mortgaged  against 
all  persons,  except  the  mortgagee. — Allen  v.  Kellam,  69 
Ala.  443  ;  Comer  v.  Shcehan,  74  Ala.  457  ;  Marks  v.  Robin- 
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son,  82  Ala.  69,  2  So.  Rep.  292;  Cotton  v.  Carlisle,  85  Ala. 
177,  4  So.  Rep.  670. 

If  more  were  needed,  the  affidavit  of  J.  F.  Glover 
shows  that  the  mortgage  was  on  record  at  the  day  of  the 
trial,  and  had  been  for  a  long  time  ;  that  the  same  has 
been  paid  and  satisfied  in  full,  and  that  the  mortgagee 
has  no  claim  on  the  land  or  interest  in  it. 

There  was  no  error  in  refusing  the  prayer  of  said  pe- 
tition. It  was  wholly  insufficient  for  the  relief  it 
sought. 

Affirmed. 


Keyland  v.  Keyland. 

Final  Settlement  of  an  Executorship . 

1.  Written  affidavit  inadminttible.  without  proof  of  its  execution. — An  affi- 
davit containing  admissions  made  by  a  decedent  is  not  admissible 
as  evidence  on  the  final  settlement  of  his  estate,  without  proof  of  its 
execution  by  the  deceased ;  and  the  fact  that  the  affidavit  bears  the 
certificate  of  a  notary  public  of  subscription  and  verification,  is  not 
efficacious  to  make  the  writing  self-proving. 

Appeal  from  the  Probate  Court  of  Mobile. 

Heard  before  the  Hon.  Price  Williams,  Jr. 

On  June  1st,  1876,  Wm.   Keyland  executed  and  de- 
livered to  his  mother,  Sarah  McStraffick,  the  following 
note : 
"$1000.00.  Mobile,  Ala.,  June  1st,  1876. 

On  demand  we  promise  to  pay  to  the  order  of  Sarah 
McStraffick  one  thousand  dollars.  Negotiable  and  pay- 
able at  Mobile  Savings  Bank.     Value  received. 

Wm.  Keyland  &  Co." 

On  February  3, 1877,  said  Wm.  Keyland  also  executed 
and  delivered  to  his  mother  another  note  in  words  and 
figures  as  follows : 

" Mobile,  Ala.,  Feb.  3d,  1877. 

' '  One  day  after  date  we  promise  to  pay  to  the  order  of 
Sarah  McStraffick,  two  hundred  and  fifty  dollars,  at  8 
per  cent,  per  annum  until  paid.  Value  received.  Nego- 
tiable and  payable  at  Mobile  Savings  Bank. 

Wm.  Keyland  &  Co." 
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Mrs.  Sarah  McStraffick,  the  mother  of  Wm.  Key  land, 
died  leaving  her  last  will  and  testament,  which  was  duly 
probated  in  the  probate  court  of  Mobile  county  on 
November  7,  1879.  The  second  clause  of  her  said  will 
was  as  follows  :  " Second,  I  give  and  devise  to  my  son, 
William  Keyland,  during  his  natural  life  the  sum  of 
twelve  hundred  and  fifty  ($1250)  dollars,  for  which  I 
now  hold  his  promissory  notes  for  the  above  amount  of 
money  already  paid  him,  and  at  his  death  to  be  paid  to 
his  three  oldest  children  by  his  first  wife,  Mary  Sarah 
Keyland,  now  deceased,  namely,  William  Henry  Key- 
land,  Thaddeus  Romer  Keyland,  and  Clara  Mary  Key- 
land,  equally  share  and  share  alike.' '    • 

On  March  23,  1890,  Wm.  Keyland  died  leaving  his 
last  will  and  testament,  which  was  duly  probated  in  the 
probate  court  of  Mobile  county  on  May  1st,  1890.  By 
his  last  will  and  testament  Wm .  Keyland  bequeathed 
all  of  his  property,  after  the  payment  of  his  debts,  to 
his  widow,  Elizabeth  Keyland,  and  his  children,  Reuben 
Keyland,  Wm.  H.  Keyland,  Thaddeus  R.  Keyland  and 
Clara  M.  Bowen  nee  Keyland,  share  and  share  alike. 
Under  this  will  Wm.  H.  Keyland  and  Thaddeus  R.  Key- 
land  were  appointed  the  executors .  Wm.  H .  Keyland  and 
Thaddeus  R.  Keyland,  as  executors  under  the  will 
of  Wm.  Keyland,  deceased,  filed  their  account  in  the 
probate  court  of  Mobile  county  for  a  final  settlement 
of  their  executorship,  on  November  10,  1891.  In  this 
account  they  were  credited  with  three  credits  of  $416.66 
each,  being  the  amount  alleged  to  have  been  paid  to 
Wm.  H.  Keyland  and  Thaddefis  R.  Keyland  and  Clara 
M.  Bowen,  respectively,  in  payment  of  the  above  two 
notes,  amounting  to  $1250,  claimed  by  them  as  legatees 
under  the  will  of  Sarah  McStraffick,  deceased.  Mrs. 
Elizabeth  Keyland,  the  widow  of  Wm.  H.  Keyland,  and 
Reuben  Keyland,  the  minor  child  of  Wm.  Keyland,  de- 
ceased, and  said  Elizabeth,  filed  their  exceptions  to  the 
allowance  of  these  three  credits  by  the  executors  on  the 
ground  that  they  were  barred  by  the  statute  of  limitations. 
On  the  hearing  of  the  contest,  which  arose  by  virtue  of  these 
exceptions,  the  executors  introduced  in  evidence  the  two 
notes  above  copied,  and  also  introduced  in  evidence  the 
following  affidavit :  "I,  William  Keyland,  do  now  state 
that  the  note  for  $1 ,000,  dated  June  1st,  1876,  payable  on 
demand  to  Sarah  McStraffick  at  Mobile  Savings  Bank 
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and  signed  Wm.  Keylaiid  &  Co.,  and  also  the  note  for 
$250,  dated  February  3d,  1877,  payable  one  day  after 
date,  to  Sarah  McStraffick,  payable  at  Mobile  Savings 
Bank  and  signed  Wm.  Keyland  &  Co.,  are  the  notes  re- 
ferred to  by  my  mother,  Sarah  McStraffick,  in  the  second 
clause  of  her  will,  and  which  money  she  loaned  and  ad- 
vanced to  me  in  her  life  time .  The  notes  are  in  fact  my 
individual  notes  though  signed  Wm .  Keyland  &  Co.  I 
had  in  fact  no  partner  and  I  only  am  liable  upon  said 
notes.  Wm.  Keyland. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
May  A.  D.  1881.  W.  E.  Richardson, 

Notary  Public  M.  C." 

Elizabeth  Keyland  and  Reuben  Keyland  objected  to 
the  introduction  of  said  affidavit  on  the  grounds  that  it 
was  not  self-proving,  and  also  that  it  was  no  deposition 
or  affidavit  taken  in  this  cause,  and  that  it  was  irrele- 
vant and  illegal.  The  court  overruled  said  objection, 
and  allowed  the  said  affidavit  to  be  introduced  in  evi- 
dence without  any  further  proof  in  regard  to  its  execu- 
tion. To  this  ruling  of  the  court  Elizabeth  Keyland  and 
Reuben  Keyland  duly  excepted 

The  will  of  Mrs.  Sarah  McStraffick  was  introduced  in 
evidence  together  with  an  order  of  the  probate  court  ad- 
mitting it  to  probate ;  and  it  was  also  admitted  by  all  of 
the  parties  that  Wm.  H.  Keyland,  Thaddeus  R.  Keyland, 
Clara  M.  Bowen,  Elizabeth  Keyland  and  Reuben  Key- 
land  were  devisees  under  the  will  of  Wm.  Keyland,  de- 
ceased, and  that  each  of  them  had  a  one-fifth  interest  in 
his  said  estate.  This  being  all  of  the  evidence,  the  court 
overruled  the  objections  and  exceptions  of  the  said  Eliza- 
beth Keyland  and  Reuben  Reyland  to  the  payment  of 
said  notes  referred  to,  and  decreed  that  said  notes,  and 
each  of  them,  were  valid  claims  against  the  estate  of 
Wm.  Keyland,  deceased,  and  were  proper  credits  on  the 
executors'  accounts.  Elizabeth  Keyland  and  Reuben 
Keyland  separately  and  severally  excepted  to  each  of 
these  rulings  of  the  court ;  and  on  this  appeal,  prosecuted 
by  them,  assign  as  error  these  several  rulings. 

Overall,  Bestor  &  Gray,  for  appellants. 
No  counsel  marked  for  appellee. 

McCLELLAN,  J. — The  probate  court,  in  our  opinion, 
erred  in  admitting  in  evidence  the  paper  purporting  to 
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be  the  affidavit  of  William  Keyland,  deceased,  without 
proof  that  he  made  the  same.  The  facts  set  forth  in  the 
paper  were,  of  course,  competent  for  the  purpose  of 
showing  that  William  Keyland  accepted  the  legacy  under 
the  will  of  Mrs.  Sarah  McStraffick  on  the  terms  therein 
specified,  that  is,  that  he  accepted  the  bequest  of  the 
money  he  owed  the  testatrix  for  life,  and  thereby  charged 
his  estate  with  the  payment  of  the  amount  thereof  to  the 
children  of  his  marriage  with  his  first  wife;  and  the  con- 
tents of  the  affidavit  for  this  purpose  stand  upon  the  footing 
of  admissions  made  by  him .  But  it  was  necessary  to  prove 
in  some  way  that  he  made  these  admissions.  The  paper 
without  the  jurat  of  the  notary  public  would  be  as  effi- 
cacious as  it  is  with  it.  The  facts  that  it  is  in  form  an 
affidavit  purporting  to  be  signed  by  him  and  to  bear  the 
certificate  of  a  notary  of  subscription  and  verification, 
do  not,  in  other  words,  change  its  character  as  a  mere 
written  admission,  nor  add  to  its  dignity  or  inherent 
probative  force.  The  paper  is  not  the  foundation  of  a 
suit,  and  hence  not  within  the  influence  of  section  2770  of 
the  Code.  As  admissions  of  Keyland,  its  statements  must 
be  proved  to  have  been  made  by  him  before  they  are  ad- 
missible in  evidence.  Being  written,  it  was  necessary  to 
prove  that  he  signed  the  writing  as  a  predicate  for  it! 
admission  for  any  purpose.  The  court  should  have  ex- 
cluded it,  there  being  no  evidence  that  he  signed  the 
paper  or  admitted  the  facts  it  contains.  With  it  out  of 
the  case,  the  judgment  of  the  probate  court  can  not  be 
sustained.  There  was  no  testimony  in  the  case,  except 
this  which  was  improperly  in  it,  going  to  show  that 
William  Keyland  accepted  the  legacy  under  Mrs.  Mc- 
Straffick's  will,  and  hence  no  evidence  that  the  debt  evi- 
denced by  the  notes  ceased  to  be  a  debt  simply  against 
which  statutes  of  limitations  have  operated  a  bar,  and 
that  the  amount  thereof  became  a  trust  fund  in  the 
hands  of  Keyland  during  his  life,  with  remainder  over 
on  his  death  to  certain  of  his  children,  thus  constituting 
a  charge  on  his  estate  in  their  favor. 

The  judgment  of  the  probate  court  must,  therefore, 
be  reversed,  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 
Vol.  101. 
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Bibb  v.  Montgomery  Iron  Works. 

Bill  in  Equity  to  cancel  Bonds  of  the  Corporation. 

Bill  in  equity  to  cancel  bonds  of  a  corporation;  when  properly  dis- 
?(/. — A  bill  in  equity,  filed  by  a  bona  fide  holder  of  bonds  of  a  cor- 
tion,  seeking  the  cancellation  of  certain  other  bonds  of  the  same 
oration  in  the  hands  of  stockholders  of  the  company,  on  .the 
nd  that  they  were  issued  to  said  stockholders  without  the  pay- 
t  by  them  of  any  consideration,  and  are  not  proper  charges  upon 
property,  which  does  not  aver  that  the  said  company  has  made 
ult    in  the  payment  of  interest  due  on   its  bonds,  including  those 

by  the  defendant,  that  it  has  in  no  way  misused  or  impaired  the 
•erty  mortgaged  as  security  for  the  said  bonds,  and  which  does 
iver  that  the  complainant  has  any  lien  upon,  claim  to  or  control 

the  earnings  of  the  said  company,  or  upon  the  money  received 
;  as  a  loan,  is  without  equity  and  is  properly  dismissed. 

lppeal  from  Chancery  Court  of  Montgomery, 
leard  before  the  Hon.  John  A.  Foster. 
'he  bill  in   this  case  was  filed  on  February  10,    1892, 
Josephine   M.Bibb,   against   the   Montgomery  Iron 
rks  and  others  ;  and  sought  to  have  certain  bonds   of 

defendant  corporation  held  by  some  of  the  stock- 
ders  cancelled,  and  to  have  the  holders  of  said  bonds 
-ccount  to  the  corporation  for  the  interest  received  by 
m  on  said  bonds.  The  averments  of  the  bill  are  suffi- 
ltly  stated  in  the  opinion. 

?he  defendants  interposed  several  demurrers  to  the 
,  and  also  moved  to  dismiss  the  bill  for  the  want  of 
lity.  On  the  submission  of  the  cause  upon  the  de- 
rrers  and  motion  to  dismiss,  the  chancellor  overruled 

demurrers,  but   sustained  the  motion  to  dismiss  the 

rhe  present  appeal  is  prosecuted  by  the  complainant, 
o  assigns  as  error  this  decree  of  the  chancellor. 

Joquemore,  White  &  Dent  and  E.  P.  Morrisett, 
appellant. — A  creditor  of  a  corporation  has  a  standing 
i  court  of  equity,  without  a  request  upon,  and  a  re- 
al by,  the  corporation  to  sue,  to  prevent  the  misap- 
tpriation  of  corporate  funds  if  his  debt  will  be   there- 
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by  endangered. — Wood's  Field  on   the  Law  of  Corpora- 
tions, §  365,  and  authorities  cited  in  note  1. 

Tompkins  &  Troy,  contra. —  (1.)  No  state  of  facts  is 
alleged  which  show  any  legal  excuse  for  not  calling  on 
the  corporation  to  bring  the  suit,  and  the  rule  in  such 
cases  applies  as  well  to  suits  brought  by  creditors  as 
stockholders  of  corporations. — Newby  v.  Oregon  Cen.  R.R. 
Co.,  1  Saw.  63  ;  Penn.Bank  v.  Hopkins,  16  Amer.  &  Eng. 
Corp .  Cases  71 .  (2 .)  If  the  corporation  had  refused  to  bring 
the  suit,  appellant  could  not  have  instituted  the  same  until 
the  trustee  had  been  asked  to  do  so  and  had  refused. 
Jones  on  Cor.  Bonds  &Mortg.,§  §  289,294-5.  (3.)  Even  if 
the  complainant  had  brought  herself  within  the  above  rule 
the  facts  alleged  in  the  bill  would  not  entitle  her  to  any 
relief. — Jones  on  Cor.  Bonds  &  Mortg.,  §  196;  In  re 
Cape  Briton  Co.,h.  R.,  26  Ch.  Div.  221;  Morrison 
v.  Globe  Panorama  Co.,  28  Fed.  Rep.  817;  Foster  v.  Sey- 
mour, 23  Fed.  Rep.  65. 

COLEMAN,  J.— The  bill  avers  that  Joseph  W.  Dim- 
mick,  W.  L.  Chambers,  Geo.  W.  Craik,  P.  B.  Bibb,  A. 
M.  Baldwin  and  B.  McAdam  were  the  promoters,  or- 
ganizers and  corporators  of  the  Montgomery  Iron  Works  ; 
that  it  was  incorporated  with  its  capital  stock  fixed  at 
$50,000,  which  was  subscribed  and  paid  for  by  them,  by 
"turning  over  and  delivering  to  the  corporation  a  cer- 
tain lot  of  land,  houses  and  manufacturing  material 
jointly  owned  by  them  for  which  they  paid  $25,000,  in 
the  following  proportion  and  amounts :  P.  B.  Bibb, 
$7,500,  Dimmick,  Baldwin  and  Chambers,  each,  $5,000, 
and  Craik,  $2,500,  and  that  $25,000  was  its  full  value/ ' 
This  statement  fails  to  account  for  the  interest  of  Mc- 
Adam. The  omission  may  not  be  material  for  a  deter- 
mination of  the  questions  raised  in  the  record .  The  bill 
avers  that  stock  was  issued  to  the  subscribers  in  double 
the  amount  of  the  respective  sums  paid  by  them,  and  that 
the  amount  actually  paid  in  is  of  no  greater  value  than  the 
original  cost  of  the  purchsae,  to- wit :  $25,000.  The  bill 
further  charges  that  the  corporation  issued  its  bonds  to 
the  amount  of  fifty  thousand  dollars,  which  were  secured 
by  a  mortgage  upon  its  property.  The  bonds  bore  in- 
terest at  8  percent.,  the  interest  payable  annually,  and  up- 
on default  of  payment  of   interest  the  mortgage  might  be 
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closed.  The  bonds  do  not  mature  for  several  years 
in  the  future.  Of  the  $50,000  of  the  issue  of  bonds, 
,000  were  placed  in  the  treasury  for  the  use  of  the  com- 
y,  and  which  have  been  used,  sold,  hypothecated  or 
;ed  as  collateral  security  to  the  First  Nati6nal  Bank  of 
ltgomery .  Of  the  remaining  bonds ,  not  thus  disposed 
complainant  claims  to  be  a  bona  fide  holder  and  owner 
7 ,500  for  value,  and  without  notice  of  any  defect  or  irre- 
irity  in  their  issue,  that  the  said  Dimmick  received 
)00,  Balwin,  $5,000  and  Craik,  $2,500,  without  paying 

consideration  therefor,  but  received  them  solely  in 
sideration  of  being  stockholders,  and  are  not  to  account 
them  in  anyway.  The  bill  further  charges  that  the 
3ts  of  the  company  are  not  equal  in  value  to  its  liabili- 
,  that  the  business  is  not  successfully  conducted,  and 
aeet  its  liabilities,  it  is   compelled  to  borrow  money 

increase  its  indebtedness  ;  that  either  from  its  earn- 
9  or  from  money  borrowed,  the  annual  interest  ac- 
ing  on  its  bonded  indebtedness,  including  those  held 
he  said  Dimmick,  Baldwin  and  Craik,  is  paid.  The 
elusion  of  the  pleader  is,  that  the  bonds  held  by  the 
ikholders,  for  which  they  paid  nothing,  are  illegal, 
i  in  law  are  not  proper  charges  upon  the  property  of 
company.  The  prayer  of  the  bill  is,  that  these  bonds 
cancelled,  and  that  the  holders  be  required  to  account 
he  corporation  for  the  interest  received  by  them  on 
se  bonds. 

\)  properly  understand  the  case  made  by  the  bill,  it 
lecessary  to  note  some  omissions  of  averments  which 
m  to  us  to  be  material  for  a  proper  consideration  of  the 
e  intended  to  be  raised  by  the  bill.  It  is  not  stated, 
t  the|company  has  made  default  in  the  payment  of  the 
3rest  due  on  its  bonds,  including  those  held  by  com- 
inant.  It  is  not  stated  that  the  corporation  company 
in  any  manner,  impairing  the  property  mortgaged  as  a 
urity  for  the  payment  of  the  bonds .  It  is  not  pretended 
t  complainant  has  any  lien  upon  or  claim  to,  or  control 
he  earnings  of  the  company ,  or  its  management,  or  the 
ney  received  by  it  as  a  loan.  What  claim  has  the  com- 
inant,  whose  bonds  are  not  yet  due,  and  to  whom  there 
;  been  no  default  in  the  payment  of  interest,  to  the 
ney  earned  by  the  corporation  ;  or  what  right  to  enjoin 
•  debtor  from  contracting  other  debts,  or  applying 
own  money  to  the  discharge  of  other  obligations, 
itracted  in  the  regular  course  of  its  business? 
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It  is  not  pretended  that  the  corporation  company  has 
in  any  manner  misused  or  impaired  the  property  which 
is  mortgaged  to  secure  complainant's  debt. 

Some  questions  are  presented  and  argued,  upon  which 
all  the  members  of  the  court  are  not  agreed ,  but  their 
decision  is  not  necessary  for  a  determination  of  the  case. 
The  court  is  unanimous  in  the  opinion  that  the  bill  is 
without  equity,  and  that  the  decree  of  the  chancellor, 
dismissing  the  bill,  is  free  from  error. 

Affirmed. 


Birmingham  Trust  &  Savings  Co.  v. 
East  Lake  Land  Co. 

Bill  in  Equity  to  enforce  Lien  upon  Stock,  and  to  compel  its 
Transfer  on  the  Books  of  the  Corporation. 

1.  Lien  of  corporation  on  stock. — Section  1674  of  the  Code  of  1886. 
which  provides  that  "all  private  corporations  have  a  lien  on  the  shares 
of  its  stockholders,  for  any  debt  or  liability  incurred  to  it  by  a  stock- 
holder, before  notice  of  the  transfer,  or  of  a  levy  of  such  shares,"  con- 
fers the  lien  therein  provided  to  secure  debts  which  had  been  contracted 
before  its  enactment,  as  well  as  those  contracted  afterwards. 

Appeal  from  the  City  Court  of  Birmingham ,  in  Equity. 
Heard  before  the  Hon.  H.  A.  Sharps. 
The  facts  of  the  case  are  sufficiently   stated  in  the 
opinion. 

E.  J.  Smyer,  for  appellant. —  (1.)  The  general  rule  of 
law  is  that,  in  regard  to  civil  remedies,  laws  may  be  en- 
acted which  have  a  retroactive  operation,  but  they  are 
not  to  be  construed  to  have  that  effect,  unless  it  was 
manifestly  the  purpose  of  the  legislature  that  they  should. 
Smith  v.  Kolby  58  Ala.  645  ;  Barnes  v.  Mayor  and  Alder- 
men  of  Mobile,  19  Ala.  707;  Kidd  v.  Montague,  19  Ala. 
624  ;  Ex  parte  Buckley,  53  Ala.  54  ;  Cooley's  Constitutional 
Lim.,  460.  (2.)  The  lien  conferred  by  section  1674  of 
the  Code  is  a  contract  lien — is  a  contract  right — and  the 
statute  can  not  attach  to  the  contract  of  the  parties  pre- 
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viously  made.  It  can  not  confer  this  right  where  there 
was  no  such  right  when  a  contract  was  made  ;  for  it  can 
not  alter  the  terms  of  existing  contracts. — Howard  v. 
Bugbee, 24How.  (U.S.)  461;  16  L. Co-op.  Pub.  Co.  Ed., 
753 , reversing Bvgbee  v .  Howard,  32  Ala.  713;  Branson  v. 
Kinzie,  1  How.  311 ;  Wilson  v.  Brown,  58  Ala.  62  ;  McDon- 
ald v.  Berry,  9  0  Ala.  464, 7  So.  Rep.  838  ;  Hastings  v.  Lane, 
15  Me.  134  ;  Coffin  v.  Rich,  45  Me.  507  ;  Robinson  v.Magee,  2 
Cal.  81 ;  Robinson  v.  Howe,  13  Wis.  341. 

Hewitt,  Walker  &  Porter,  contra. — The  question 
presented  is  not  whether  section  1674  of  the  Code  has  a 
retroactive  operation,  but  whether  it  operates  on  existing 
causes  of  action ,  before  or  after  its  approval .  The  right 
provided  by  this  section  does  not  impair  the  obligation 
of  contracts  ;  but  it  is  a  remedy  for  the  enforcement  of  a 
right,  and,  therefore,  operates  on  existing  causes  of  action, 
there  being  nothing  in  the  language  of  the  section  itself 
to  prevent  such  an  operation. — Coosa  River  Steamboat  Co. 
v.  Barclay,  30  Ala.  120;  Endlich  on  Interpretation  of 
Statutes,  §§  286/287. 

HARALSON,  J. — One  of  the  original  stockholders  of 
appellee,  transferred  his  stock  to  appellant,  as  collateral 
security  for  a  debt  owing  to  it,  after  the  Code  of  1886, 
— where  §  1674  first  appears — went  into  operation.  The 
stockholder,  at  that  time,  owed  the  corporation  whose 
stock  he  held,  an  indebtedness  which  was  contracted, 
prior  to  rhe  adoption  of  the  Code,  and  the  enactment  of 
said  section  1674.  The  appellant  gave  notice  to  ap- 
pellee of  this#  transaction  and  demanded  a  transfer  of  said 
stock,  on  its  books,  to  appellant,  which  appellee  refused 
to  make,  claiming  that  it  had  a  prior  and  superior  lien 
on  the  stock,  to  that  claimed  by  appellant,  which  lien  of 
appellee  was  conferred  by  said  section  1674  of  the  Code^ 

The  bill  is  filed  to  have  appellant's  lien  on  said  stock 
declared  superior  to  appellee's  lien  on  it,  and  to  compel 
the  transfer  to  appellant,  on  the  books  of  appellee,  of 
said  shares  of  stock.  A  demurrer  to  the  bill  having  been 
sustained  and  the  bill  dismissed,  this  appeal  is  to  reverse 
that  decree. 

The  question  for  our  determination  is,  whether  the 
lien  created  by  section  1674  of  the  Code  in  favor  of  a  cor- 
poration, against  its  stockholders,   "for  any  debt  or  lia- 
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bility  incurred  to  it,  by  a  stockholder,  before  notice  of 
transfer,  or  of  a  levy  on  such  shares/'  must  be  confined 
to  debts  of  the  stockholder  to  the  corporation  created  af- 
ter the  enactment  of  that  section,  or  if  it  does  not  apply 
as  well,  to  debts  contracted  before  its  enactment. 

I.  We  said  in  the  Mobile  Mutual  Ins.  Co.  v.  Cullom,  49 
Ala.  561,  that  "the  common  law  regards  the  shares  com- 
posing the  capital  stock  of  an  incorporate  company,  as 
personal  property,  capable  of  alienation  or  succession,  in 
any  of  the  modes  by  which  that  species  of  property  may 
be  trajisferred.  Thus  regarding  such  shares,  alienor 
equity,  in  favor  of  the  corporation,  to  charge  them  with 
a  debt  due  from  the  shareholder,  could  not  be  implied." 

It  is  not  to  be  doubted,  that  a  lien  of  the  kind  may  be 
created  by  law.  As  Mr.  Cook  expresses  it:  "Such  a 
lien  as  this,  in  favor  of  the  corporation,  may  be  created 
by  statute,  by  charter,  and  the  weight  of  authority  holds, 
that  it  maybe  created  by  by-law. — Cook's  Stock  &  Stock- 
holders &  Corp.  Laws,  §  522  ;  1  Jones  on  Liens,  §  377 ; 
Cunningham  v.  The  A.  L.  Ins.  &  Trust  Co.,  4  Ala.  652. 

II.  The  statute,  section  1674  of  the  Code,  under 
which  the  lien  of  the  appellee  is  claimed,  reads,  "All 
private  corporations  have  a  lien  on  the  shares  of  its 
stockholders,  for  any  debt  or  liability  incurred  to  it  by  a 
stockholder,  before  notice  of  a  transfer,  or  of  a  levy  on 
such  stock. "  This  is,  in  substance,  the  language  by 
which  liens  on  stock  are  generally  conferred  by  statute, 
whether  in  the  original  acts  of  incorporation,  or  by  sep- 
arate special  act,  afterwards,  or  by  by-laws  of  the  cor- 
poration, authorized  by  statute. 

It  is  a  general  rule,  says  Cook.  "That  a  lien  upon  stock 
is  a  lien  for  all  debts  of  the  shareholder  due  to  the  cor- 
poration, and  it  is  not  necessary  that  the  debt  be  due  and 
payable  at  the  time  when  the  lien  is  sought  to  be  enforced. 
It  covers  debts  which  are  not  due,  as  well  as  those  that 
are  due ,  and  all  indebtedness  to  the  corporation ,  whether 
payable  presently  or  at  a  future  time.,,  Cook  on  Stock, 
Stockholders  &  Corp.  Laws,  §  527,  and  authorities  there 
cited.  "The  word,  'Indebted,'  in  statutory  provisions 
for  liens  in  favor  of  corporations,  applies  as  well  to 
debts  to  become  due,  as  to  those  actually  due  and  pay- 
able."— 1  Jones  on  Liens,  §  393. 

In  construing  the  words,  "Any  debt  or  liability,"  in 
a  statute  giving  a  lien  oti  stock,  we  held,   in   the  Mobile 
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nal  Ins.  Co.  v.  Cullom,  49  Ala.  562,  that  "the  object  in 
tting  the  lien  is  the  security  of  the  corporation.  That 
irity  is  extended  to  'any  debt  or  liability'  of  the 
kholder,  npt  distinguishing  between  the  character  or 
sideration  of  the  debts.  We  can  perceive  no  good 
ion  for  such  a  distinction  ;  but,  on  the  contrary,  we 
;eive  a  good  reason  for  embracing  any  debt  properly 
tracted  writh  the  corporation/' — 1  Jones  on  Liens,  §§ 
,  395;  The  St.  Louis  P  Ins.  Co.  v   Goodfellow,  9  Mo. 

[I.  Mr  Cool ey,  in  his  work  on  Constitutional  Limi- 
ons,  referring  to  retrospective  statutes,  says  :  "It  is 
und  rule  of  construction,  that  a  statute  should  have 
•ospective  operation,  unless  its  terras  show  clearly  a 
slative  intention  that  it  should  operate  retrospective- 
' — Cooley  Const  Lim.,  §  370.  This  rule  has  received 
sanction  of  our  own  adjudications. — Ex  parte  Buck- 
53  Ala.  54;  Smith  v  Kolb,  58  Ala.  646;  Warten  v. 
thews,  80  Ala.  429. 

ut  this  strictness  of  construction  is  not  to  be  applied 
11  retroactive  statutes.  In  commenting  on  this  lan- 
ge,  taken  from  Cooley,  this  court  used  this  language  : 
le  statutes  excluded  from  judicial  favor,  and  sub- 
ed  to  this  strictness  of  judicial  construction, — statutes 
ch  may  properly  be  denominated  retrospective, — are 
i  as  impair  vested  rights,  acquired  under  existing 
s,.or  create  a  new  obligation,  impose  a  new  duty,  or 
■ch  a  new  disability,  in  respect  to  transactions  or  con- 
rations,  already  past.  Such  statutes  are  offensive  to 
principles  of  sound  and  just  legislation,  and  it  is  of 
*e,the  authorities  to  which  we  have  been  referred  use 
term  'odious/  and  other  epithets,  expressive  of  ju- 
al  opprobrium.  There  are  other  statutes  which  when 
rating  retrospectively,  have  not  incurred  judicial  con- 
ination,  and  to  which  a  liberal  construction,  for  the 
summation  of  the  just  and  beneficial  purposes  in 
v,  has  been  fully  accorded.  Such  statutes  are  intend- 
o  remedy  a  mischief,  promote  public  justice,  correct 
Dcent  mistakes  into  which  parties  may  have  fallen, 
i  irregularities,  or  give  effect  to  the  acts  and  contracts 
adividuals  fairly  done  and  made.  These  are  rem- 
il  statutes,  conducive  alike  to  individuals  and  pub- 
50od.,> — Ex  -parte  Buckley,  53  Ala.  54-5.  The  ques- 
i  is,    at  last,  "Do  they  establish  substantial  justice 
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and  subvert  injustice ?" — Enlich  on  Int.  of  St.,  §§  273, 
277,  278. 

In  Hoffman  v  Hoffman,  26  Ala.  545,  it  was  said: 
"Whenever  a  statute  is  levelled  against  an  abuse,  or  in 
furtherance  of  an  acknowledged  principle  of  right  and 
justice,  every  reason  exists  for  its  most  reasonable  appli- 
cation ;  and,  in  such  cases,  it  may  fairly  be  presumed, 
that  it  was  the  intention  of  the  legislature,  that  the  boon 
of  the  statute  should  be  extended  to  every  case  which  its 
words  could  properly  include/ ' 

It  is  a  sound  policy  of  law,  to  give  a  liberal  and  gen- 
erous construction  to  this  statute,  to  the  end  that  a  cor- 
poration may  enjoy  that  just  and  equitable  right  of  set- 
off accorded  to  natural  persons,  of  not  being  required  to 
pay  its  creditor,  the  stockholder,  before  he  accounts  for 
his  debts  to  the  corporation. 

The  supreme  court  of  Mississippi,  in  construing  an 
amendment  to  section  1255  of  their  Code,  which  gave  a 
lien  which  did  not  exist  before,  held  that  said  act,  which 
gives  a  plaintiff,  suing  at  law  for  the  purchase  money  of 
personal  property  sold  by  him  to  the  defendant,  a  lien 
on  such  property  while  in  the  latter 's  hands,  and  pro- 
vides for  a  writ  of  seizure  upon  the  filing  of  the  declara- 
tion, in  addition  to  a  personal  judgment  against  the  de- 
fendant, is  in  its  character  remedial,  and  hence  may  be 
applied  in  cases  where  the  causes  of  action  existed,  at 
the  time  of  its  passage. — Excelsior  Man.  Co  v.  Keyset,  62 
Miss.  155.  In  still  another  case  in  that  court,  in  which 
the  question  was  presented,  whether  an  attachment  law 
which  went  into  effect,  after  the  alleged  fraudulent  act 
complained  of  was  committed,  had  a  retroactive  effect,  it 
was  held,  "That  the  language  (of  the  statute)  is  general 
and  unrestricted,  and  it  must  be  presumed  the  legisla- 
ture intended  to  extend  it  to  all  cases,  whether  then  ex- 
isting or  to  arise  thereafter,  embraced  within  the  terms 
presented. — Green  v  Anderson,  39  Miss.  363. 

IV.  The  foregoing  authorities  justify  us  in  holding, 
that  this  statute,  section  1674  of  Code,  was  designed 
by  the  legislature,  to  confer  the  lien  therein  provided,  to 
secure  debts  which  had  been  contracted  before  its  enact- 
ment, as  well  as  those  contracted  afterwards. 

Jones,  in  his  work  on  Liens,  lays  down  the  doctrine, 
that  such  a  lien  may  be  conferred  by  statute,  as  was 
done   here,  upon  a  corporation    already    organized,    as 
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here,  in  respect  of  shares  already  issued  for  debts  al- 
ready incurred,  as  is  the  case  here;  that  in  such  case, 
"the  lien  is  created  by  the  statute,  immediately  upon  its 
going  into  effect,  so  that  an  indebtedness  as  to  the  cor- 
poration from  a  shareholder  existing  at  the  time,  will  be 
secured  in  preference  to  a  pledgee  to  whom  the  share- 
holder has  delivered  the  certificate  with  a  power  of  attor- 
ney for  its  transfer,  provided  the  corporation  has  re- 
ceived no  notice  of  such  pledge  of  the  certificate.,, — 1 
Jones  on  Liens,  §  382. 

And  Cook  on  Stocks  and  Stockholders,  section  and 
page  531,  holds,  that  when  a  lien  is  given  to  the  corpora- 
tion by  the  charter  or  the  articles  of  association,  or  by 
statute,  there  is  constructive  notice  to  all  persons  dealing 
with  the  corporation,  that  they  must,  at  their  peril, 
without  reference  to  what  the  certificate  recites,  inform 
themselves  as  to  any  debts  to  the  corporation  that  may 
affect  the  shares  they  propose  to  buy.  If  there  is  alien, 
they  are  held  to  have  known  it,  whether  the  certificate 
declares  it  or  not.  To  the  same  effect  is  section 
379  in  1  Joneson  Liens. — The  First  National  Bank  of  Hart- 
ford v    The  Hartford L.  &  A    Ins    Co  ,  45  Conn.  35. 

Our  conclusion  is ,  the  court  below  committed  no  error 
in  sustaining  the  demurrer  to  the  bill,  and  its  decree  is 
affirmed. 
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Action  by  Administrator   of  Deceased  Employe  for  Xegli-      l}87  *£ 
gence  Causing  Intestate7 s  Death.  dui278 

1.  Negligence  in  not  providing  and  maintaining  safe  place  for  employ fi 
to  work. — An  employer  must  provide  and  maintain  a  safe  place  for  its 
employe's  to  work  while  engaged  in  the  discharge  of  their  duties ;  but 
where  a  repairer  and  an  engineer  in  charge  of  the  engine  to  be  repaired 
have  performed  the  duties  imposed  upon  them,  respectively,  by  pro- 
viding a  place  of  safety  for  repairing  the  engine,  and  the  employer 
has  met  the  requirement  imposed  upon  it  to  maintain  the  safety  of 
the  place  while  the  work  of  repairing  was  being  done,  by  employing  a 
competent  engineer  who  was  present  to  preserve  the  safe  condition  of 
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the  place,  the  employer  has  performed  its  full  duty  to  provide  and 
maintain  a  place  of  safety  for  the  repairer  to  do  his  work,  and  it  can 
not  be  held  responsible  by  the  repairer  under  section  2589  of  the  Code 
for  any  failure  on  the  part  of  the  engineer  to  keep  the  place  in  a  safe 
condition ;  such  failure  being  the  negligence,  not  of  the  employer, 
but  of  a  fellow  servant  of  the  repairer. 

2.  Action  for  death  of  employ #;  when  not  maintainable  under  sub-xrr- 
ti on  4  of  section  4590  of  the  Code. — When  it  is  shown  that  an  employe 
did  not  come  to  his  death  as  a  proximate  result  of  having,  in  the  dis- 
charge of  his  duties,  gone  into  the  place  where  he  was  killed,  but  by 
the  supervening  negligence  of  another  or  through  an  unaccountable 
accident,  the  personal  representative  of  such  employe"  cannot  recover 
damages  from  the  employer  under  sub-section  4  of  section  2590  of  the 
Code,  on  the  ground  that  his  intestate  suffered  death  in  consequence 
of  his  going  to  and  being  in  the  place  where  he  was  killed  by  the  di- 
rection of  one  in  the  employment  of  defendant,  whose  orders  he  was? 
bound  to  obey. 

3.  Same. — If  obedience  by  plaintiff's  intestate  to  the  orders  of  his 
superior  is  shown  to  bear  the  relation  of  proximate  cause  to  his  death, 
in  order  to  hold  the  employer  responsible  under  sub-section  4  of  sec- 
tion 2590  of  the  Code,  it  must  be  further  shown  by  the  evidence  that 
the  superior  was  negligent  in  giving  the  order. 

4.  Engineer  not  a  superintendent. — An  engineer,  actually  operating 
an  engine  with  his  own  hands  and  with  the  aid  of  a  helper  as  directed 
by  persons  superior  to  him  in  their  common  employment,  is  not  a 
person  "who  has  any  superintendence  entrusted  to  him,"  so  as  to 
make  the  employer  responsible  to  a  person  for  the  negligence  of  the 
engineer  under  sub-section  2  of  section  2590  of  the  Code. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  action  was  brought  by  S.  D.  Dantzler,  adminis- 
trator of  W.  A.  McKay,  deceased,  against  the  DeBarde- 
leben Coal  &  Iron  Company,  to  recover  damages  for  al- 
leged negligence  which  caused  the  death  of  plaintiff's 
intestate.  The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion.  The  court  gave  the  general  affirmative 
charge  for  the  defendant,  to  the  giving  of  which  the 
plaintiff  duly  excepted.  There  was  judgment  for  the 
defendant.  Plaintiff  appeals,  and  assigns  as  error  the 
giving  of  the  general  affirmative  charge  at  the  request  of 
the  defendant. 

Bowman  &  Harsh  and  Brickell,  Semple  &  Gunter, 
for  appellant. 

Walker  Percy,  contra. 


Digitized  by 


Google. 


1892-93.]  OF  ALABAMA.  311 

[Dantzlerv.  DeBardeleben  Coal  &  Iron  Co.] 

McCLELLAN,  J. — This  action  is  prosecuted  by  the 
personal  representative  of  W..A.  McKay,  deceased,  and 
sounds  in  damages  for  the  death  of  plaintiff's  intestate, 
which,  it  is  insisted,  resulted  from  the  negligence  of  the 
De  Bardeleben  Coal  &  Iron  Company.  The  first  count 
of  the  complaint  avers  wrong  and  negligence  on  the  part 
of  the  company  itself,  under  section  2589  of  the  Code. 
The  other  counts  are  drawn  under  section  2590  of  the 
Code,  and  severally  present  causes  of  action  under  sub- 
sections 1-4  of  that  section. 

The  theory  of  plaintiff  under  the  first  count  is,  that  the 
defendant  company  was  negligent  in  not  providing  and 
maintaining  a  safe  place  for  McKay,  one  of  its  employes, 
and  engaged  in  the  discharge  of  his  duties  as  such  when 
he  was  killed,  to  work  in.  The  evidence  is  without  con- 
flict to  the  effect  that  McKay  was  killed  by  the  move- 
ment of  the  pistou  of  a  blowing  engine.  This  engine 
was  one  of  five  located  in  the  same  room,  and  all  in 
charge  of  an  engineer  named  Gould.  It  became  neces- 
sary to  repair  this  engine,  and  to  that  end  it  was  stopped. 
It  is  also  shown  that  when  such  engine  needed  repairs, 
it  was  Gould's  duty  to  effectually  disconnect  it  from  the 
steam  supply,  and  then  turn  it  over  to  the  repairer,  after 
which,  and  while  the  repairs  were  in  progress,  the  en- 
gineer's further  duty  was  to  keep  watch  upon  it,  and 
prevent  any  interference  with  it  by  third  parties,  but 
beyond  this  he  had  no  further  concern  with  it  until  the 
repairs  were  completed ,  and  the  engine  turned  over  to 
him  by  the  repairers.  When  the  engine  had  been  stopped, 
disconnected  from  the  steam  supply,  and  turned  over  to 
the  repairers,  it  was  their  duty  to  further  secure  its  in- 
action either  by  inserting  timbers  in  the  spokes  of  the  fly 
wheel,  which  would,  to  the  extent  of  the  strength  of  the 
timbers,  prevent  its  revolution,  and  consequently  all 
movement  of  the  engine,  or  by  propping  the  piston  rod 
with  a  heavy  timber , which  would  prevent  its  descending, 
(its  movement  is  vertical,)  and,  of  consequence,  all 
movement  of  the  machine.  These  methods  are  about 
equally  efficacious,  and  are  each  intended  to  guard 
against  any  accident  by  which  a  connection  might  be  re- 
established between  the  boiler  and  the  steam  cylinder. 
In  this  instance  the  evidence  is  without  conflict  that 
Gould  did  all  that  was  required  of  him  in  disconnecting 
the   engine  from   the  boiler,    and   that  McKay,  before 
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attempting  the  repairs  he  was  to  make,  propped  the  pis- 
ton rod  in  the  manner  indicated.  Notwithstanding  all 
this,  however,  motion  was  in  some  way  imparted  to  the 
engine,  the  piston  rod  descending,  crushing  the  beam  of 
wood  intended  to  support  it,  and  crushed  and  killed  Mc- 
Kay, who  was  inside  of  the  air  cylinder,  or  blowing  tub 
above  the  steam  cylinder,  by  drawing  after  it  the  iron 
head  of  the  rod  which  fills  the  cylinder  or  tub.  Confess- 
edly this  movement  could  have  been  imparted  to  the  en- 
gine in  only  one  way  ;  that  is,  by  reconnecting  the  engine 
with  the  boilers,  and  turning  on  the  steam.  This  was 
done,  the  inferences  are,  either  by  the  engineer,  or 
through  the  interference  of  some  third  person .  But  for 
this  being  done,  McKay's  place  of  work  was  a  perfectly 
safe  one,  and  had  been  made  so  by  the  performance  by 
Gould  and  McKay  on  their  respective  parts  of  the  duties 
which  their  employment  imposed  upon  them.  The  com- 
pany, in  other  words,  had  required  these  employes 
to  provide  a  safe  place  for  one  of  them  to  work.  They 
had  complied  with  the  requirement,  and  the  place  of 
safety  had  been  provided.  Certainly  to  this  point,  no 
corporate  negligence  appears.  That  the  company  had 
discharged  its  full  duty  in  this  regard  is  demonstrated 
by  the  result  reached  in  the  actual  existence  of  the  con- 
ditions it  was  under  an  obligation  to  create.  It  was  un- 
der a  further  duty  to  maintain  the  safety  of  the  place 
while  the  work  was  being  done.  It,  however,  was  not 
required  to  insure  absolute  safety.  Its  whole  measure 
of  duty  was  to  use  all  reasonable  means  to  that  end  which 
a  careful  and  prudent  man  would  resort  to  under  like  cir- 
cumstances .  It  was  not  to  be  expected  that  the  corpora- 
tion, even  were  it  capable  of  direct  action,  would  be 
present  in  person,  so  to  speak,  for  the  purpose  of  looking 
to  the  maintenance  of  the  safe  conditions  it  had  provided. 
All  that  was  incumbent  upon  it  was  to  have  a  proper 
agent  or  servant  present  for  this  purpose.  It  could  do 
no  more  than  this,  and  this  it  did  in  the  person  of 
Gould,  who  was  charged  with  the  duty  of  seeing  that  the 
safe  conditions  in  respect  of  the  engine  be  not  interfered 
with  by  third  persons.  Gould  being  a  competent  per- 
son for  this  service,  the  company's  full  duty  was  per- 
formed in  having  him  there  to  perform  it ;  and  any  re- 
mission of  performance  on  his  part  was  the  negligence, 
not  of  the  employer,  but  of  a  fellow  servant  of  McKay, 
Vol.  101. 
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for  which  the  defendant  is  not  responsible  at  common 
law  in  connection  with  section  2589  of  the  Code,  and  not 
liable  at  all,  unless,  under  other  counts  of  the  complaint, 
the  evidence  brings  the  case  within  section  2590  of  the 
Code, — the  Employer's  Liability  Act.  The  trial  court  did 
not  err,  therefore,  in  giving  the  affirmative  charge  for 
the  defendant,  so  far  as  the  first  count  of  the  complaint 
is  concerned. 

It  remains  to  be  considered  whether  the  case  is  brought 
by  the  evidence  within,  or  rather  whether  there  is  any 
evidence  tending  to  make  a  case  under,  section  2590  of 
the  Code.  It  is  manifest  that  plaintiff's  intestate  did 
not  come  to  his  death  as  a  proximate  result  of  having 
gone  into  and  being  in  the  blowing  cylinder  or  tub.  His 
position,  but  for  supervening  negligence  or  unaccount- 
able accident,  was  a  safe  one  ;  and  hence  there  is  no 
merit  in  the  contention  that  he  suffered  death  in  conse- 
quence of  going  or  being  there  by  the  direction  of  Boyd, 
to  whose  orders  he  was  bound  to  conform ,  under  subsec- 
tion 4  of  the  statute  ;  and,  moreover,  had  such  conform- 
ance to  Boyd's  orders  borne  the  relation  of  proximate 
cause  to  the  casualty,  there  is  no  evidence  whatever  that 
Boyd  was  negligent  in  giving  the  order.  These  consid- 
erations show  also  the  grounds  of  our  conclusion  that 
the  case  is  not  brought  under  subsection  4  of  the  act ; 
and  it  is  not  insisted  that  the  injury  resulted  proximately 
from  any  defect  in  the  ways,  works,  machinery,  or  plant 
of  the  defendant,  within  the  intent  and  meaning  of  sub- 
section 1 . 

The  chief  contention  of  appellant  is  that  the  evidence 
tended  to  prove  a  case  under  subsection  2  of  section  2590 
of  the  Code,  and  that,  therefore,  the  court  erred  in  charg- 
ing affirmatively  for  the  defendant ;  and  our  further  dis- 
cussion of  the  case  will  be  confined  to  the  inquiry 
whether  there  is  any  evidence  going  to  show  that  Mc- 
Kay's death  was  caused  by  reason  of  the  negligence  of 
any  person  in  the  service  or  employment  of  the  master 
or  employer,  who  had  any  superintendence  intrusted  to 
him,  while  in  the  exercise  of  such  superintendence.  It 
is  conceded  in  the  outset,  for  the  argument,  that  the  evi- 
dence did  tend  to  show  that  Gould,  the  engineer,  was 
negligent,  either  in  himself  setting  the  engine  in  motion, 
or  in  failing  to  prevent  some  third  person  setting  the 
engine  in  motion.     There  can   be  no  doubt  that  Gould 
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and  McKay  were  fellow  servants  of  the  defendant,  or 
that  the  common  master  was  not  liable  to  the  one  for 
injuries  resulting  from  the  negligence  of  the  other,  unless 
that  other  was  negligent  while  in  the  exercise  of  super- 
intendence intrusted  to  him  by  the  employer.     Was  any 
superintendence  \ntrusted  to  hitn?     We  are  aware  that 
the  eighth  section  of  the  English  employer's  liability  act, 
which  contains  a  definition  of  the  phrase,  "person  who 
has  superintendence  intrusted  to  him,"  is  not  embodied 
in  our  statute,  which  is  taken  from,  or  in  most  respects 
modelled  after,  the  English  statute ;  and  we  need  not 
take  issue  with  counsel  that  this  is  a  pregnant  omission, 
implying  an  intent  on  the  part  of  the  legislature  to  make 
the  common  master   liable  whenever  the   injury  com- 
plained of  by  one  servant  is  caused  by  any  person  in  the 
service  who  has  any  superintendence  intrusted  to  hirn, 
whether  superintendence  be  his  sole  or  principal  duty  or 
not,  and  whether  or  not  he  is  ordinarily  engaged   in 
manual  labor,  provided  only  that  the  damnifying  negli- 
gence occurs  while  such  person   is  in  the  exercise  of 
whatever  superintendence  is  in  fact  intrusted  to  him. 
Yet  neither  the  incorporation  of  that  part  of  section  8  to 
which  we  have  referred  into  the  English  statute  nor  its 
omission  from  our  own,  neither  its  import  in  the  one  nor 
the  implication  involved  in  its  omission  from  the  other, 
did  or  can  exert  any  influence  upon  the  meaning  of  the 
word  "superintendence."     That  word  has  the  same  sig- 
nificance in  both  statutes  as  had  the  definition  of  the 
expression,  " person  who  has  superintendence  intrusted 
to  him,"  never  been  incorporated  in  the  one  or  omitted 
from   the   other.     The   definition   is    not   of    the   word 
"superintendence"  at  all,  but  only  of   the  amount  or 
degree  of  superintendence  which  must  be  intrusted  to  a 
person  to  fill  the  terms  of   subsection   2 ;  the   abstract 
quality  of  superintendence  being  the  same  whether  it  is 
intrusted  to  a  person  in  sufficient  degree  to  come  within 
the  statute  or  not.     So  that  we  must  look  elsewhere  than 
to  the  English  statute,  or  to  the  fact  that  the  English 
definition  of  the  phrase,  "person  who  has,"  etc.,   has 
been  omitted  from  our  statute  for  a  definition  of  "  super- 
intendence. "     We   find  this  in  Webster's  Dictionary: 
'  'Superintend  :  To  have  or  exercise  the  charge  and  over- 
sight of;  to  oversee  with  the  power  of  direction  ;  to  take 
care  of  with  authority, — as,  an  officer  superintends  the 
Vol.  101. 
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building  of  a  ship  or  the  construction  of  a  fort;  'God 
exercises  a  superintending  care  over  all  his  creatures.'  " 
"Superintendence:  *  *  *  The  act  of  superintending; 
care  and  oversight  for  the  purpose  of  direction,  and  with 
authority  to  direct .  Synonyms  :  Inspection  ;  oversight ; 
care  ;  direction  ;  control ;  guidance."  And  this  in  Wor- 
cester's Dictionary:  "  Superintend,  (L.  superintendo ; 
super,  over,  and  intendo,  to  direct  one's  attention  to ;  in, 
to,  towards,  and  tendo,  to  stretch)  :  To  oversee ;  to  over- 
look ;  to  have  the  care  and  direction  of."  "Superintend- 
ence :  *  *  *  The  act  of  superintending ;  oversight ; 
superior  care;  direction;  inspection."  The  following 
from  the  Century  Dictionary  :  "Superintend  :  To  have 
charge  and  direction  of,  as  of  a  school ;  direct  the  course 
and  oversee  the  details  of,  (some  work,  as  the  con- 
struction of  a  building  or  movement,  as  of  an  army;) 
regulate  with  authority;  manage."  And  Roberts  <fe 
Wallace,  in  their  work  on  Duty  and  Liability  of  Em- 
ployers, say  :  "The  word  'superintendence'  seems  prop- 
erly to  imply  the  exercise  of  some  authority  or  control 
over  the  person  or  thing  subjected  to  oversight.  *  *  * 
Accordingly  it  may,  it  is  thought,  be  safely  assumed  that 
the  person  for  whose  negligence  an  employer  is  liable 
under  this  subsection  (2)  must  be  one  to  whom  he  has 
delegated  some  of  that  authority  or  power  of  control 
which  he  would  otherwise  himself  have  exercised." 
Pages  260,  261.  To  leave  out  of  view  for  the  moment 
the  fact  that  Gould,  the  engineer,  had  a  helper  or  assist- 
ant in  the  manipulation  of  these  engines,  we  have  simply 
the  case  of  a  man  engaged  in  the  manual  operation  of 
the  machines.  With  his  own  hands  he  started  the  en- 
gines, regulated  their  revolutions,  and  stopped  them  ; 
and  all  this,  even  to  the  number  of  revolutions  per  min- 
ute, he  did  at  the  direction  and  under  the  control  of  per- 
sons superior  to  him  in  the  common  employment.  His 
was  not  the  duty  of  giving,  but  of  obeying,  directions. 
He  did  not  draw  the  attention  of  others  to  a  thing  to  be 
done  by  them,  but  himself  was  required  to  do  whatever 
was  to  be  done.  His  care  of  the  engines  was  .not  for  the 
purpose  of  direction,  and  with  authority  to  direct,  but 
was  a  care  to  be  effectuated  by  his  own  hands.  He  was  not 
to  guide  and  control  others  in  their  operation  of  the  en- 
gines, but  to  control  and  regulate  the  engines  by  the 
laying  on  of  his  own  hands .     He  was  not  to  direct  the 
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course  and  oversee  the  details  of  the  operation  of  the 
machines,  but  the  course  was  marked  out  by  superior 
authority,  and  the  details  were  executed  by  his  personal 
physical  exertion.  He  had  none  of  that  authority  or 
power  of  control  which  the  employer  would  otherwise 
himself  have  exercised,  but  all  authority  in  the  premises 
properly  belonging  to  the  master  was  exercised  upon 
him  in  directing  his  services  as  a  manual  laborer.  To 
say  that  a  man  oversees,  overlooks,  directs,  guides,  con- 
trols, inspects,  has  a  care  of,  superintends  an  act  which 
he  himself  wholly  performs,  is  a  contortion  of  language 
not  to  be  tolerated.  These  terms,  indeed,  are  always 
resorted  to,  to  indicate  that  the  thing  done  was  not  man- 
ually done  by  the  person  spoken  of,  but  at  his  bidding. 
Each  of  these  synonyms,  and  the  word  "  superintend- 
ence' '  itself,  must  be  taken  in  this  ordinary  and  usual 
significance  here .  ' '  Superintendence , ' '  in  the  statute , 
whatever  else  it  may  mean,  has  no  application  at  all  to 
a  person  whose  sole  duty  is  to  be  performed  by  personal 
acts  of  manual  labor,  or  any  direct  bringing  to  bear  of 
the  physical  energies  to  the  end  in  view.  It  has  been 
said,  and  is  doubtless  true  in  a  sense,  that  the  superin- 
tendence contemplated  by  the  statute  "may  be  either 
over  men  or  machinery,  plant/'  etc.,  but,  whether  over 
the  one  or  the  other,  it  must  still  be  superintendence, 
power  of  direction,  superior  care,  and  control,  with  au- 
thority, as  distinguished  from  direct  personal  manipula- 
tion. And  while  there  may  possibly  be  superintendence 
of  the  operation  of  a  machine  or  a  number  of  machines 
by  one  person  without  intermediate  human  agency,  such 
a  case  is  most  difficult  of  conception.  We  are  inclined 
to  believe  that  its  possibility  even  does  not  exist,  and  to 
think  that  what  is  really  intended  by  the  declaration 
that  there  may  be  superintendence  of  machinery  is,  that 
where  one  has  authority  to  have  machinery  operated,  to 
direct  its  operation,  to  overlook  it,  etc.,  and  the  means 
at  hand  in  others  to  carry  out  his  directions,  he  is 
superintendent  both  of  the  machine  to  be  operated  and 
of  the  men  who  are  to  manipulate  it  as  he  directs.  This 
state  of  facts  was  brought  forward  in  the  argument 
upon  which  the  declaration  referred  to  was  based,  (Rob. 
&  W.  Employ.  Liab.  p.,  262,) ,  and  we  know  of  no  case 
to  the  contrary.  The  case  of  Railroad  Co.  v.  Burton,  97 
Ala.  240,  12  So.  Rep.  88,  virtually  adopts  this  view,  and 
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the  case  of  Pipe  Works  v.  Dickey,  93  Ala.  418,9  So.  Rep. 
720,  is  in  no  sense  opposed  to  it,  since  this  question  was 
not  decided,  or  at  all  discussed,  in  that  case;  but,  to 
the  contrary,  the  existence  of  superintendence  in  Cala- 
han,  who  really  only  had  manual  charge  of  a  machine, 
was  only  assumed  for  the  purpose  of  placing  the  defense 
on  the  ground  of  contributory  negligence,  of  which 
there  was  no  serious  doubt  on  the  evidence.  Whether, 
however,  there  may  possibly  be  a  case  of  superintendency 
purely  of  machinery  or  not,  it  is  most  clear  to  us  that 
Gould's  position  involved  no  such  case,  dissociated  from 
consideration  of  the  fact  that  he  had  a  helper,  whose 
duties  are  shown  in  the  evidence.  Whether  he  had  any 
superintendence  intrusted  to  him,  in  view  of  this  con- 
sideration, is  a  question  not  necessary  to  be  decided  in 
this  case.  If  any  such  superintendency  existed  in  that 
connection  it  was  not  a  general  superintendency  over 
the  helper  and  the  machines,  not  a  general  power  of 
having  the  machines  operated  as  he  directed  by  the 
hand  of  the  helper,  but  only  a  special  superintendence 
to  direct  the  helper  to  assist  him,  Gould,  in  the  manual 
labor  of  operating  them.  It  being  his  duty  to  personally 
perform — not  merely  direct — this  labor,  and  his  right 
only  to  have  the  other  man  help  him  to  perform  it,  his 
relation  to  the  machinery  being  primarily  that  of  a 
laborer,  it  can  not  be  said  that  he  was  in  the  exercise 
of  any  superintendence  while  he  was  discharging  this 
primal  duty  of  a  manual  laborer.  His  superintendence, 
if  any  he  had,  extended  only  to  his  actual  direction  of 
the  helper,  and  ceased  whenever  he  did  any  act  in  per- 
son and  in  the  line  of  his  duty  as  the  engineer  in  charge 
of  these  machines ;  the  case  in  this  respect  being  rad- 
ically different  from  those  of  Osborne  v.  Jackson,  11  Q  B. 
Div.  619,  and  Railroad  Co,  v.  Burton,  97  Ala.  240, 12  So. 
Rep.  88,  94,  in  which  the  sole  duty  of  the  negligent  person 
was  that  of  superintendence,  and  he  voluntarily  co-oper- 
ated in  manual  labor.  The  idea  that  it  was  not  the 
legislative  purpose  to  make  the  employer  liable  for  the 
negligence  of  persons  in  charge  of  machinery,  plant, 
and  the  like  for  the  purpose  of  operating  the  same, 
unless  the  machinery  is  on  or  connected  with  railroads, 
is  strengthened  by  a  reference  to  sub-section  5  of  the 
act,  which  allows  a  recovery  when  the  injury  is  caused 
by  the  negligence  of  any  person,  etc.,  who  has  charge 
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or  control  of  any  signal  points,  locomotive  engine, 
switch,  car,  or  train  upon  a  railway,  or  of  any  part  of 
the  track  of  a  railway.  If  the  contention  of  counsel  be 
sound,  that  there  may  be  superintendence  of  machinery, 
plant,  etc.,  purely,  there  was  no  necessity  for  the  enact- 
ment of  this  clause,  since  the  matters  provided  for  in  it 
are  embraced  in  clause  2.  The  legislature  supposed 
they  were  not,  and  therefore  enacted  subsection  5. 

The  evidence  in  this  case  is  without  conflict  to  the 
effect  that  when  the  engine  moved  or  was  set  in  mo- 
tion Gould's  helper  was  not  even  on  the  premises,  and 
that,  if  the  engine  was  started  by  Gould,  it  was  the 
direct,  negligent  act  of  a  manual  laborer,  not  in  any 
sense  done  in  the  exercise  of  superintendence,  conced- 
ing that  at  any  time  superintendence  was  intrusted  to 
him.  This  leaves  the  case  outside  of  subsection  2  of 
section  2590.  The  death  of  McKay,  on  this  hypothesis, 
was  not  caused  by  the  negligence  of  a  person  to  whom 
superintendence  was  intrusted  "while  in  the  exercise 
of  such  superintendence."  On  the  other  hand,  had  the 
jury  concluded  that  Gould  did  not  start  the  engine,  but 
that  it  was  set  in  motion  by  some  third  person  in  con- 
sequence of  his  failure  to  prevent  outside  interference, 
the  result  must  have  been  the  same.  On  this  hypothe- 
sis Gould  was  a  mere  watchman,  for  whose  negligence 
the  company  was  not  responsible  to  his  fellow  servant, 
McKay.  Rob.  &  W.  Employ.  Liab.,  260.  In  no  possi- 
ble aspect  of  the  evidence  was  the  plaintiff  entitled  to 
recover.  The  affirmative  charge  for  defendant  was  prop- 
erly given. 

Affirmed. 


1101    ***  ,rw  m^      -^ 

(!2Li£  Haynes  et  al.  v.  McRae. 

tlOl    318  «7 

113    576 

ijoi  8i8       Action  for  Trespass  Against   a  Sheriff  and  his  Sureties  for 
' Levy  of  Attachment. 

1.  Failure  to  introduce  witnesses;  when  no  suspicious  circumstance. — 
In  an  action  of  trespass  brought  by  a  purchaser  from  the  defendants  in 
attachment  against  the  sheriff  and  his  sureties,  for  the  wrongful  levy 
of  such  attachment,  when  the  plaintiff  himself  has  testified  as  to  the 
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purchase  of  the  goods  from  the  attachment  debtors,  to  the  circum- 
stances of  the  transaction,  and  to  the  consideration  paid,  his  failure 
to  introduce  the  debtors  as  witnesses,  they  being  present  in  court,  is 
not  a  suspicious  circumstance  against  the  validity  of  the  transaction ; 
and  a  charge  of  the  court  that  such  failure  does  not  authorize  any  pre- 
sumption against  the  plaintiff  is  properly  given. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John  Moore. 

This  was  an  action  of  trespass  brought  by -the  appel- 
lee, T.  D.  McRae,  against  W.  E.  Haynes,  sheriff  of 
Lowndes  county,  and  the  sureties  on  his  official  bond; 
and  sought  to  recover  damages  for  the  alleged  wrongful 
seizure  of  a  stock  of  goods  by  the  sheriff  under  a  writ  of 
attachment.  There  was  judgment  for  the  plaintiff,  and 
defendants  appeal . 

There  was  only  one  assignment  of  error,  and  the  facts 
having  reference  thereto  are  sufficiently  stated  in  the 
opinion. 

Roquemore,  White  &  Dent  and  Thomas  H.  Watts, 
for  appellants. 

Tompkins  &  Troy,  contra f  cited  Pollak  v.  Harmon,  94 
Ala.  420, 11  So.  Rep.  156;  3  Brick.  Dig.  113,  §  110. 

COLEMAN,  J. — Pollock  &Co.  sued  out  an  attachment 
against  McRae  Bros,  which  was  levied  by  Haynes  (the 
sheriff)  upon  a  stock  of  goods  claimed  by  F.  D.  McRae. 
The  present  action  was  brought  by  F.  D.  McRae  against 
the  sheriff  and  others  to  recover  damages  for  an  unlaw- 
ful seizure  of  the  goods.  On  the  trial,  the  plaintiff,  F. 
D.  McRae,  testified  as  to  the  purchase  of  the  goods  from 
McRae  Bros.,  the  circumstances  of  the  transaction,  and 
the  consideration  paid  by  him  for  the  goods.  The  two 
members  of  the  firm  of  McRae  Bros,  were  present  in 
court  as  witnesses  during  the  trial,  but  were  not  exam- 
ined. In  the  argument  of  the  facts  before  the  jury  the 
counsel  for  the  defendant  insisted,  that  the  failure  of  the 
plaintiff  to  introduce  and  examine  the  McRae  Bros,  was 
a  circumstance  of  itself,  which  the  jury  was  entitled  to 
consider  as  unfavorable  to  the  plaintiff,  &c.  After  the 
argument  was  closed,  the  court,  at  the  request  of  the 
plaintiff,  charged  the  jury,  that  "The  fact  of  J.  S.  Mc- 
Rae and  P.  C.  McRae  not  being  introduced  as  witnesses 
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can  not  be  considered  against  the  plaintiff  in  this  case." 
The  giving  of  this  charge  is  the  only  error  assigned. 

There  is  a  rule  of  evidence  to  the  effect,  that  a  party 
who  has  it  in  his- power  to  produce  the  best  evidence, 
which  he  withholds,  or  leaves  unexplained  a  material 
question  of  fact,  by  an  intentional  withholding  of  ex- 
planatory evidence,  such  conduct  may  give  rise  to  unfa- 
vorable inferences  against  him  ;  but  this  rule  of  evidence 
does  not  apply  when  the  evidence  withheld  is  of  no 
higher  degree  than  that  introduced,  is  not  explanatory  of 
any  fact  left  in  uncertainty,  but  is  purely  cumulative.  So 
far  as  is  disclosed  by  the  record,  the  testimony  of  the  wit- 
nesses not  examined  would  have  been  merely  cumula- 
tive. They  were  present  in  court,  and  subject  to  the  call 
of  either  party. 

The  question  is  not  distinguishable  in  principle  from 
that  decided  in  Pollak  v.  Harmon,  94  Ala.  420,  11  So. 
Rep.  156  ;  Bates  v.  Morris,  ante  p.  282. 

Affirmed. 


Eastman  et  al.  v.  Reid  et  al. 

Bill  in  Equity  to  enforce  Specific  Performance  of  a  Contract. 

1.  If  contract  can  not  be  performed,  damages  should  be  awarded  in  the 
alternative. — When  a  bill  in  equity  is  filed  for  the  purpose  of  enforcing 
the  specific  performance  of  a  contract,  the  assessment  of  damages 
against  the  defendant  can  not  properly  be  made  until  it  is  shown  he 
was,  or  might  be  unable  to  perform  his  contract,  and  then,  not  without 
giving  him  an  opportunity  do  so ;  the  damages  in  such  cases  being 
awarded  in  the  alternative. 

2.  Complainant's  knowledge  of  defendant' s  inability  to  perform  a  con- 
tract defeats  a  bill  filed  for  that  purpose. — If,  at  the  time  of  filing  a  bill 
to  enforce  the  specific  performance  of  a  contract,  the  complainant 
knows  that  the  contract  can  not  be  specifically  performed,  his  bill  will 
not  be  entertained  for  the  purpose  of  granting  him  compensation  by 
the  award  of  damages. 

3.  When  separate  decrees  in  favor  of  several  complainants  erroneous. — 
When  one  of  two  complainants  in  a  bill  seeking  the  specific  perform- 
ance of  a  contract  derives  his  interest  in  the  contract  from  the  in- 
dorsement thereon  by  his  co-complainant,  it  is  error  to  render  two 
separate  decrees  against  the  defendants,  one  in  favor  of  each  com- 
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plainant ;  there  should  be  but  one  joint  decree  in  favor  of  complainants. 
4.  Alleged  fraudulent  transfer  of  stock ;  when  moneyed  decree  against 
transferee  erroneous. — In  a  bill  seeking  the  specific  performance  of  a 
contract  for  the  transfer  of  stock  in  a  corporation  to  complainants, 
where  it  is  alleged  that  the  contractor  had  transferred  all  of  his  stock 
in  said  corporation  to  'his  wife  without  consideration,  and  to  de- 
fraud complainants,  but  there  is  no  averments  showing  that  the  wife 
had  any  knowledge  of,  or  connection  with  the  alleged  fraudulent  de- 
sign, it  is  error  to  render  a  moneyed  decree  against  the  wife,  although 
she  was  a  party  defendant  to  the  said  bill. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  April  11,  1891,  by 
the  appellees,  John  B.  Reid  and  L.  W.  McCants  against 
Elwell  Eastman  and  Mary  E.  Eastman,  his  wife;  and 
sought  the  specific  performance  of  an  alleged  contract. 
A  copy  of  this  alleged  contract  was  made  an  exhibit  to 
the  bill,  and  was  in  words  and  figures  as  follows  :  ' '  Bir- 
mingham, Ala.,  Nov.  30,  1888.  John  B.  Reid,  Esq., 
Dear  sir  :  I  make  you  the  following  proposition  :  that  if 
you  induce  Mr.  Sedden,  Pres.  of  Sloss  Co.,  to  subscribe 
$10,000  to  the  Tenn.  City  and  Brown  Ore  enterprise,  I 
will  obligate  myself  to  procure  for  you  $50,000  of  stock 
in  said  enterprise .  And  I  will  further  divide  with  you 
the  100,000  that  I  have  for  certain  services,  and  further 
that  you  procure  other  subscribers  I  will  obligate  myself 
to  procure  for  your  services  100,000  additional  stock  in 
said  enterprise.  Respectfully,  Elwell  Eastman."  There 
was  the  following  indorsement  on  said  alleged  contract : 
"L.  W.  McCants:  If  you  will  aid  me  in  this  matter,  I 
will  divide  equally  with  you.     Yours,  Jno.  B.  Reid." 

The  complainant,  Jno.  B.  Reid,  the  party  with  whom 
said  alleged  contract  was  made,  before  the  services  were 
performed  under  it,  on  the  1st  day  of  December,  1888, 
as  is  averred,  assigned  to  L.  W.  McCants,  his  co-com- 
plainant, an  undivided  half  interest  in  said  contract. 

The  bill  refers  to  the  making  of  said  alleged  contract, 
by  the  said  Elwell  Eastman,  with  complainant,  Jno.  B. 
Reid,  and  avers  that  he  promised,  "if  the  said  Reid 
would  procure  subscribers  to  the  capital  stock  of  a  com- 
pany, to  be  •  incorporated  in  the  State  of  Tennessee,  he 
would  pay  and  deliver  to  the  said  Reid,  for  his  services 
in  procuring  such  subscribers,  one  hundred  thousand 
dollars  of  the  capital  stock  of  the  company  to  be  organ- 
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ized  M  It  is  further  aver/ed,  that  complainants,  acting 
under  said  contract,  procurred  S.  T.  Brittle,  Geo.  D. 
Fitzhugh  and  others  to  subscribe  to  the  capital  stock  of 
the  company  to  be  formed,  and  thereby  enabled  said 
Eastman  to  organize  his  contemplated  company  in  the 
State  of  Tennessee,  under  the  name  of  the  Benton  Iron 
and  Land  Company,  and  said  Eastrfian  expressed  himself 
satisfied  with  the  manner  in  which  complainants  per- 
formed their  part  of  said  contract ;  that  said  Eastman 
received  212,000  dollars  worth  of  the  capital  stock  of  said 
company,  or  2,120  shares  of  its  stock,  which  were  paid  to 
him  for  the  services  performed  by  him  and  complain- 
ants, and  he  has  refused,  though  requested,  to  pay  and 
deliver  to  complainants  the  500  shares  of  the  stock  in 
said  company,  or  any  part  of  it,  to  which  they  are  en- 
titled under  their  said  contract,  and  said  500  shares  are 
worth  $20,000;  that  with  the  view  of  preventing  com- 
plainants from  recovering  their  shares  of  said  stock,  the 
said  Eastman  has  placed  all  of  the  stock  which  he  owns 
in  said  company  in  the  name  of  his  wife,  Mary  E.  East- 
man, as  appears  by  the  books  of  said  company,  but  he 
still  owns  and  controls  and  has  in  his  possession,  the 
larger  part  of  said  stock ;  that  said  transfer  was  made 
without  any  consideration,  in  fraud  of  complainants, 
while  said  Eastman  was  indebted  to  them,  and  that  said 
Eastman  does  not  own  any  property  in  his  own  name, 
which  is  subject  to  execution. 

The  prayer  of  the  bill  is  for  an  injunction  restraining 
defendants  from  disposing  of  said  stock ;  that  on  final 
hearing  it  be  decreed  that  the  assignment  of  said  stock 
by  said  Eastman  to  his  wife  be  decreed  to  be  void  against 
complainants  ;  that  said  Elwell  Eastman  be  required  to 
surrender  to  the  court  500  shares  of  the  capital  stock  of 
said  company,  and  that  he  be  required  to  specifically 
perform  his  said  contract.  To  this  is  added ,  a  prayer 
for  general  relief.  The  defendants  having  failed  to 
answer,  decrees  pro  confesso  were  regularly  entered 
against  them. 

The  complainants  examined  several  witnesses,  whose 
depositions  were  read  on  the  submission  of  the  cause, 
who  proved  the  services  rendered  by  complainants,  the 
value  of  the  property  of  the  company,  organized  partly 
by  their  efforts,  and  the  value  of  the  stock  in  said  com- 
pany. 
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One  of  these  witnesses,  John  H.  Parker,  testified,  that 
he  was  the  president  of  said  company,  and  had  been, 
since  the  date  of  its  organization,  and  knew  complain- 
ants and  Elwell  Eastman  ;  that  said  company  was  organ- 
ized with  a  capital  of  $1,000,000,  and  the  stock  was  paid 
in,  at  $6  per  share,  which  is  supposed  to  be  worth  $15 
or  $25  per  share  ;  that  five  shares  of  the  stock  were  issued 
to  E.  Eastman  and  still  stands  on  the  books  in  his  name  ; 
that  none  was  ever  issued  to  Mary  E .  Eastman ;  that 
885  shares  were  issued  to  Mamie  L.  Eastman,  and,  on 
July  18,  1889,  65  shares  were  transferred  by  Mamie  L. 
Eastman  to  S.  T.  Brittle,  and  it  still  stands  in  his  name  ; 
and  on  the  same  day,  20  shares  were  transferred  by  her 
to  C.  W.  Williamson,  and  still  stands  in  his  name. 

The  court,  after  a  reference  to  the  register  to  ascertain 
the  amount  of  the  stock  that  each  of  the  complainants 
was  entitled  to,  and  its  value,  and  on  the  coming  in  of 
his  report,  rendered  a  moneyed  decree  or  judgment  in 
favor  of  each  of  the  complainants,  for  $7,500  against 
both  the  defendants,  specifying  in  the  decree  that  the 
amount  of  the  separate  judgment  in  favor  of  each  com- 
plainant was  the  value  of  the  stock  agreed  to  be  deliv- 
ered to  complainants,  respectively.  There  was  no  decree 
for  specific  performance  or  for  anything  else,  except  for 
the  recovery  of  said  sums  of  money  by  each  of  the  com- 
plainants. The  defendants  appeal,  and  assign  this  de- 
cree as  error. 

Lane  &  White,  for  appellants. — The  bill  does  not  pre- 
sent a  case  for  specific  performance. — 3  Brick.  Dig.  419, 
426.  Decrees  pro  confesso  are  admissions  of  such  facts 
only  as  are  well  pleaded,  and  do  not  aid  or  supplement 
defective  averments — McDonald  v.  Mobile  Life  Ins.  Co., 
56  Ala.  468.  The  decree  was  not  in  accord  with  the 
prayer  of  the  bill,  which  was  for  the  specific  performance 
of  an  alleged  contract;  and  such  decree  was,  therefore, 
erroneous. — Strange  v.  Watson,  11  Ala.  325  ;  Thomason  v. 
Sinithson,  7  Porter  144;  3  Brick.  Dig.   378,  183. 

W.  R.  Houghton  and  W.  A.  Collier,  contra. — The 
decree  pro  confesso  is  an  admission  of  all  the  facts  alleged 
in  the  bill. — Johnson  v.  Kelly,  80  Ala.  135  ;  1  Daniel  Ch. 
Pr .  &  PI . ,  526.  The  allegations  of  the  bill  show  a  ground 
of  equitable  jurisdiction,  and,  having  taken  jurisdiction, 
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the  court  will  settle  the  whole  controversy. — Freider  v. 
Lienkauff  &  Strauss,  92  Ala.  469,  8  So.  Rep.  758,  and  au- 
thorities cited. 

HARALSON,  J.— I.  This  bill  is  one  ostensibly  for 
specific  performance  of  a  contract,  alleged  to  have  been 
made  by  defendant,  Elwell  Eastman,  with  complainant, 
J  no.  B.  Reid. 

Without  deciding  whether  the  alleged  contract  is  one 
that  can  be  decreed  by  a  chancery  court,  to  be  specifically 
performed  or  not, — as  to  which,  it  may  be  said,  there 
are  grave  doubts, — yet,  if  the  bill  wa3  filed  and  enter- 
tained for  that  purpose,  an  assessment  of  damages 
against  defendants  could  not  properly  have  been  made, 
until  it  appeared  that  the  defendant,  Elwell  Eastman, 
was,  or  might  be  unable  to  perform  his  contract,  and 
then,  not  without  giving  him  the  opportunity  to  do  so. 
Damages  in  such  a  case  should  be  awarded  in  the  alter- 
native. 

It  may  be  accepted  as  a  general  and  a  correct  rule, 
that  if  a  complainant  knows,  at  the  time  he  files  his  bill, 
that  the  contract  can  not  be  specifically  performed  or 
decreed,  the  bill  will  not  be  sustained  for  a  compensa- 
tion in  damages,  for  it  would  be  one,  then,  purely  for 
the  recovery  of  a  moneyed  demand ,  of  which  a  court  of 
equity  has  no  jurisdiction. — Waterman  on  Specific  Per- 
formance, §  516;  1  Pom  Eq.  Jur.,  §  178. 

This  same  author  (Waterman)  says  :  "  Where  the  de- 
fendant deprives  himself  of  the  power  to  perform  the 
contract  specifically  during  the  pendency  of  a  suit  to 
compel  such  performance,  a  court  of  equity  may  retain 
the  suit,  and  award  to  the  complainant  compensation  in 
damages,  to  prevent  a  multiplicity  of  suits.  And  such  a 
decree  will  be  proper,  where  the  defendant  has  deprived 
himself  of  the  power  to  perform  the  contract,  prior  to 
the  filing  of  the  bill,  but  without  the  knowledge  of  com- 
plainant, or ,  even  when  the  defendant  never  had  the  power 
to  perform,  if  the  complainant  filed  his  bill  in  good 
faith,  supposing,  when  he  brought  the  suit,  that  specific 
performance  of  the  contract  could  be  obtained.  The 
rule  assumes,  of  course,  a  sufficient  contract  and  per- 
formance by  the  plaintiff,  and  every  other  element  requi- 
site on  his  part,  to  the  cognizance  of  his  case  in  chan- 
cery ;  and  that,  the  special  relief  sought  is  defeated,  not 
by  any  defense  or  counter  equities,  but  simply  because 
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an  order  therefor  would  be  fruitless  from  the  inability 
of  the  defendant  to  comply.  *  *  *  Relief  must  then  be 
given  by  a  decree  in  the  alternative,  awarding  damages 
unless  the  defendant  should  secure  the  specific  perform- 
ance sought.  In  many  cases,  this  would  be  an  effective 
and  proper  course,  inasmuch  as  the  defendant,  although 
not  having  himself ,  at  the  time,  the  title  or  capacity 
requisite  to  such  performance,  might  be  able  to  procure 
it  otherwise/ ' — Waterman  on  Spec.  Perf .,  §  517. 

II .  Nor  was  it  proper  or  consistent  with  equity  prac- 
tice in  such  a  case,  to  render  two  separate  decrees  against 
the  defendants,  one  in  favor  of  each  complainant,  for  one- 
half  of  the  total  damages  assessed  against  both.  The 
decrees  of  a  chancery  court  are  very  numerous  and 
elastic.  Speaking  on  this  subject,  Mr.  Pomeroy  says: 
"It  is  absolutely  impossible  to  enumerate  all  the  special 
kinds  of  relief  which  may  be  granted,  or  to  place  any 
bounds  to  the  power  of  courts  in  shaping  the  relief  in 
accordance  with  the  circumstances  of  particular  cases. 
*  *  *  The  ordinary  remedies,  however,  which  are  ad- 
ministered by  equity,  those  which  are  appropriate  to 
the  circumstances  and  relations  most  frequently  arising, 
are  well  ascertained  and  clearly  defined." — 1  Pom.  Eq. 
PL,  8  170. 

It  is  not  pretended  that  complainant,  McCants,  had 
any  contract  with  the  defendant,  Eastman,  for  which  he 
alone  could  sue  him,  either  for  a  specific  performance, 
or  for  damages.  Reid  simply  endorsed  on  Eastman's 
proposal  for  a  contract  with  him,  a  proposition  to 
McCants, — "If  you  will  aid  in  this  matter,  I  will  divide 
equally  with  you.' '  This  was  done,  so  far  as  appears, 
without  the  knowledge  or  consent  of  Eastman.  If  it 
were  conceded  that  under  the  allegations  of  the  bill, 
McCants,  having  aided  Reid  to  get  up  the  stock,  was  a 
proper  party  plaintiff ,  still  that  did  not  subject  defend- 
ants to  a  double  moneyed  decree.  With  all  the  elasticity 
and  adaptability  of  chancery  decrees  to  meet  variant 
reliefs,  there  were  no  peculiar  equitable  considerations 
in  the  case,  to  make  such  a  decree  as  was  rendered 
proper.  If  free  from  any  other  objection,  the  decree 
should  have  been  a  joint  one,  in  favor  of  complainants. 

III.  But,  on  what  principle  was  it,  that  this  double 
moneyed  judgment  was  rendered  against  Mrs.  Eastman? 
It  is  not  averred   that  she  had  any  thing  to  do  with  Mr. 
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Eastman  and  his  proposed  contract  with  complainant, 
Reid,  or  that  she  ever  knew  about  it.  Nor  is  it  averred 
or  shown,  that  she  had  any  connection  with  the  fraud 
by  which  it  is  alleged  her  husband  sought  to  deprive 
complainants  of  their  stock.  The  only  allegation  which 
connects  her  with  the  case  at  all  is,  that  said  Eastman 
"has  placed  all  of  the  stock  of  the  said  Benton  Iron  and 
Land  Company  which  he  owns  in  the  name  of  his  wife, 
Mary  E.  Eastman,  as  appears  on  the  books  of  the  com- 
pany, but  [he]  still  owns  and  controls  said  stock 
and  has  the  larger  part  thereof  in  his  possession.' ' 
The  only  excuse  for  making  her  a  party  was,  that 
in  the  event  the  stock  was  found  to  be  in  her  name 
on  the  books  of  the  company,  as  alleged,  and  com- 
plainants presented  a  case  for  relief,  the  court  might,  by 
its  decree,  divest  the  title  out  of  her,  and  invest  it  in 
complainants,  to  the  extent  of  their  rights,  or  order  her 
to  transfer  it  to  complainants,  but,  never  to  expose  her 
to  an  absolute  and  unconditional  moneyed  judgment  on 
such  an  allegation  as  is  made  concerning  her.  In  allow- 
ing the  decree  pro  confesao  to  be  taken  against  her,  whai. 
did  she  admit?  Nothing  to  show  that  she  knowingly 
had  any  responsible  connection  with  this  matter  what- 
ever. Surely  a  judgment  should  not  have  been  rendered 
against  her,  on  an  allegation  of  fraud  committed  by  her 
husband,  with  which  it  is  not  alleged  she  had  any 
knowledge  or  connection. 
[  \  IV.     It  may  be,  that  under  the  authorities,  Mamie  L 

could  be  taken  and  held  to  be  identical  with  Man/  K. 
Eastman,  but  to  avoid  any  question  as  to  the  identity  of 
the  two  names,  it  will  be  safer  to  eliminate  that  question 
from  the  case  by  an  amendment. 
Reversed  and  remanded. 


.    ! 


Burgin  v.  Hawkins,  Treasurer. 

Application  for  Mandamus. 

1.  Clerk'*  fees  for  summoning  defendant'*  witnesses;  not  payable  out  of 
the  fine  and  forfeiture  fund. — The  fees  of  the  clerk  of  a  court  for  issuing 
subpcenas  for  witnesses  in  a  criminal  case  at  the  request  of  a  defend  - 
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ant,  who  was  acquitted,  can  not  be  paid  out  of  the  fine  and  forfeiture 
fund  of  the  county ;  such  services  of  the  clerk  being  rendered  for  de- 
fendant create  a  debt  against  him,  and  must  be  paid  by  him. 

Appeal  from  the  City  Court  of  Birmingham . 

Heard  before  the  Hon.  W.  W.  Wilkeuson. 

Th#  appeal  in  this  case  is  taken  from  the  judgment  of 
the  city  court  dismissing  an  alternative  writ  of  mandamus, 
issued  to  the  appellee  on  a  petition  by  appellant. 

The  petition  was  filed  by  the  appellant,  and  alleged 
that  he  was  the  clerk  of  the  criminal  court  of  Jefferson 
county ;  that  one  Burns  was  indicted  in  said  court  for 
murder,  and  was  tried  and  acquitted  by  thte  jury;  that 
the  petitioner,  as  clerk  of  said  court,  issued  a  number  of 
subpoenas  at  the  request  of  said  Burns  for  witnesses  on 
his  behalf,  for  the  issuance  of  which  subpoenas  he  was 
entitled  to  certain  fees ;  that  he  made  affidavit  to  the 
itemized  account  of  these  fees  as  required  by  law,  and 
presented  such  account  to  Kenneth  F.  Hawkins,  who 
was,  at  that  time ,  treasurer  of  said  county,  and  requested 
that  he,  Hawkins,  number  and  register  the  same,  and 
pay  it  in  its  order  out  of  the  fine  and  forfeiture  fund  in 
his  hands  as  said  treasurer,  and  that  the  said  Hawkins, 
as  such  treasurer,  refused  to  do  so.  The  petitioner 
prayed  "for  a  rule  on  the  said  Kenneth  F.  Hawkins,  as 
treasurer  of  said  county ,  commanding  him  to  show  cause 
why  a  mandamus  should  not  issue  requiring  him  to  num- 
ber and  register  the  said  claim  of  petitioner,  and  pay  the 
same  in  its  order  out  of  the  fine  and  forfeiture  fund  of 
said  county  in  his  hands,  and  that  upon  the  hearing 
thereof  said  mandamus  be  granted  :  or  that  petitioner 
have  such  other,  further  or  different  relief,  or  other  re- 
medial writ  as  in  law  he  may  be  entitled  to  in  the  prem- 
ises.,,  In  accordance  with  this  prayer  the  alternative 
writ,  or  rule  nisi,  was  issued,  citing  the  said  Hawkins  to 
appear  and  show  cause,  if  any,  why  the  order  prayed  for 
in  said  petition  should  not  be  granted.  This  writ  re- 
cited the  filing  of  the  petition  by  said  Burgin ,  and  also 
contained  the  several  allegations  contained  in  the  said 
petition. 

The  respondent  appeared  and  moved  to  quash  the  writ 
upon  the  following,  among  other  grounds  :  1st.  That 
the  notice  did  not  require  the  defendant  to  do  the  act 
prayed  for,  or  show  cause  why  it  should  not  be  done. 
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2d.  Because  the  mandate  of  said  rule  nisi  does  not  give 
the  defendant  an  opportunity  to  comply  with  said  writ. 
3d.  Because,  according  to  the  mandate  of  said  notice, 
the  defendant  is  required  to  do  an  act  not  authorized  by 
law. 

The  motion  to  quash  was  granted  by  the  court,  to 
which  ruling  petitioner  duly  excepted.  The  petitioner 
appeals,  and  assigns  this  judgment  as  error. 

White  &  Howze,  for  appellant. — Mandamus  is  the 
proper  remedy,  and  an  appeal  to  this  court  is  the  proper 
mode  of  reviewing  the  judgment  of  the  court  below. — Se*- 
8ion8  v.  Boy  kin,  78  Ala.  328.  The  act  the  defendant  would 
be  required  to  do  under  a  writ  of  mandamus  was  one 
authorized  by  law.  The  statute  in  question,  being 
a  remedial  one,  must  be  liberally  and  beneficially 
construed,  and  under  such  construction  the  petitioner 
was  entitled  to  reliet.— Acts  of  1882-83,  p.  543; 
Sedgwick  on  Statutes,  361 ;  Sprowl  v.  Lawrence,  33  Ala. 
674  ;  Ilerr  v.  Seymour ,  76  Ala.  270  ;  Reese  v.  State,  73  Ala. 
18 ;  Toole  v.  State,  88  Ala.  158,  7  So.  Rep.  42 ;  Carlisle  v. 
Godwin,  68  Ala.  137  ;  Bartlett  v.  Morn's,  9  Por.  266. 

B.  M.  Allen,  contra. — The  claim  of  the  petitioner  was 
not  a  proper  charge  against  the  fine  and  forfeiture  fund, 
but  was  a  claim  against  the  defendant  in  the  case  in 
which  the  subpoenas  were  issued,  at  whose  instance  and 
for  whose  benefit  the  services  were  performed. — Cohn  r. 
Coleman,  71  Ala.  496  ;  Bradley  v.  State,  69  Ala.  323  ;  State 
ex  rel  Greene  Co.  v.  Coleman,  73  Ala.  551  ;  Bowen  v.  State, 
98  Ala.  83,  12  So.  Rep.  808. 

STONE,  C.  J. — Our  statutes  maintain  a  marked  dis- 
tinction between  costs  incurred  for  the  State  in  State 
prosecutions,  and  those  incurred  for  and  by  the  defense. 
Code  of  1886,  §  4887.  As  illustrative  of  this  fact,  costs 
incurred  by  the  State  are  taxable  against  the  defendant 
on  conviction ,  and  become  so  much  a  part  of  the  penalty 
or  punishment,  as  that  the  defendant  may  be  sentenced 
to  hard  labor  for  their  payment ;  and  in  the  event  the 
punishment  be  only  a  money  fine,  or  fine  and  costs,  the 
defendant  may  obtain  his  liberty  by  confessing  judgment 
with  sureties  for  fine  and  costs.  But  this  confessed  judg- 
ment does  not  include  the  costs  incurred  by  the  defendant. 
Vol.  101. 
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The  latter  is  only  a  personal,  contract  debt,  and  can  not 
be  enforced  by  restraint  of  defendants  liberty. — Hill  v. 
White,  1  Ala.  576  ;  Carville  v.  Reynold*,  9  Ala.  969  ;  Brad- 
ley v.  SUtte,  69  Ala.  318;  Tatbert  v.  State,  87  Ala.  27; 
Bailey  v.  State,  76.44. 

In  Bradley'*  Cane,  Brickell,  C.  J.,  speaking  for  the  court, 
said :  "If  the  defendant  is  convicted,  the  compensation 
claimed  by  his  witnesses  and  certified  by  the  clerk ,  be- 
comes part  of  the  costs  in  which  he  is  amerced  by  the 
general  judgment  for  costs.  It  is  taxed  as  costs  and  col- 
lected by  the  sheriff  for  the  use  of  the  witnesses.  This, 
however,  does  not  change  the  nature  or  character  of  the 
compensation.  It  is  simply  a  debt,  a  due  to  the  witness 
from  the  defendant  for  services  performed  at  his  instance. 
Of  the  debt  the  certificate  of  the  clerk  is  evidence,  upon 
which  an  action  at  law  will  lie  immediately,  though  the 
cause  is  pending  and  undetermined.  For  such  debt, 
though  it  is  taxable  as  costs,  the  statute  can  not  be  con- 
strued as  subjecting  the  defendant  to  hard  labor.  It  is 
only  the  costs  incurred  by  the  State,  or,  to  which  the 
State,  if  it  were  liable  for  costs,  could  be  subjected,  for 
the  payment  of  which  a  convict  may  be  compelled  to  la- 
bor. These  do  not  include  costs  incurred  by  the  defend- 
ant in  making  defense,  whether  the  compensation  of  wit- 
nesses or  the  fees  of  officers  of  court  for  services  ren- 
dered to  him." 

So,  in  Cohen  v.  Coleman,  71  Ala.  496,  speaking  of  ser- 
vices rendered  by  the  sheriff  in  summoning  witnesses  for 
a  defendant  who  had  been  convicted,  and  was  insolvent, 
we  said  :  "Such  services  are  rendered  for  the  defendants, 
and  must  be  paid  for  by  them.  They  are  not  a  charge 
against  the  fine  and  forfeiture  fund." — Bilbro  v.  Drake- 
ford,  78  Ala.  318. 

In  Bowen  v.  State,  98  Ala.  83,  12  So.  Rep.  808,  we 
said  :  "The  word  cost,  for  which  a  person  convicted  may 
be  sentenced  to  hard  labor,  has  been  judicially  declared. 
It  includes  all  costs,  includidg  officers7  fees,  incurred  in 
behalf  of  the  State .  It  does  not  include  fees  due  wit- 
nesses summoned  on  behalf  of  defendant,  or  cost  incurred 
by  him  in  making  his  defense." 

In  State  ex  rel  v.  Coleman,  Treasurer,  73  Ala.  550,  we 
defined  the  fine  and  forfeiture  fund  of  the  counties  "as  a 
fund  accruing  from  pecuniary  penalties  and  punitive 
impositions  incurred  by  defendants  in  the  enforcement 
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of  criminal  prosecutions,  in  the  nature  of  profits  arising 
from  our  system  of  criminal  procedure. "  This  fund  is 
set-  apart  to  meet  those  occurring  and  recurring  liabilties 
which  will  be  encountered  in  the  administration  of  the 
criminal  law.  And  throughout  this  entire  proceeding, 
a  distinction  has  been  maintained  between  those  expen- 
ses which  have  been  incurred  at  the  instance  of  the  State, 
and  those  incurred  for  the  defense.  Hence,  in  section 
4887  of  the  Code  it  is  declared  that  the  fees  of  witnesses 
subpoenaed  for  the  State  are  made  a  charge  on  the  fine 
and  forfeiture  fund,  "when  the  defendant  is  not  convict- 
ed," and  in  several  other  enumerated  catagories  ;  but  no 
provision  is  made  for  such  payment  to  witnesses  sum- 
moned for  defendant.  Can  a  reason  be  assigned  for 
paying  the  clerks  and  sheriffs  for  services  rendered  in 
issuing  and  serving  subpoenas  for  witnesses  at  the  in- 
stance of  defendants,  which  does  not  apply  with  equal 
force  to  the  payment  of  witnesses  themselves,  who  may 
be  so  summoned  and  required  to  attend? 

Again  :  Under  the  authorities  supra ,  the  State  is  with- 
out power  or  authority  to  secure  the  payment  of  clerk's 
and  sheriff's  fees  for  summoning  witnesses  for  defen- 
dants in  State  cases,  either  by  judgment  confessed  with 
sureties,  or  by  sentence  to  hard  labor  for  the  county. 
Would  it  not  be  strange  and  inconsistent  to  hold  that  the 
fine  and  forfeiture  fund  is  responsible  for  these  costs  in 
cases  in  which  the  State  fails  to  convict,  while  in  case  of 
conviction  the  liability  is  only  a  personal  debt  on  the  de- 
fendant, collectible  only  as  he  can  be  compelled  to  pay 
his  other  contract  debts?  Why  secure  the  payment  when 
the  State  fails,  and  yet  leave  its  payment  unsecured,  when 
the  convicted  defendant  can  not,  by  reason  of  his  insol- 
vency, be  compelled  to  pay  these  officers  for  the  services 
they  have  rendered  him  at  his  request? 

Section  4870  of  the  Code  is  very  comprehensive  in  its 
terms,  but  we  can  not  consent  to  give  them  an  interpre- 
tation, which  would  work  the  inequality  pointed  out 
above.  We  adhere  to  our  former  rulings. — Bradley  r. 
State,  69  Ala.  318  ;  Cohen  v.  Colemanjl  Ala.  496  ;  Boiveu 
v.  State,  98  Ala.  83,  12  So.  Rep.  808. 

Affirmed. 
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Louisville  &  Nashville  Railroad  Co,  v. 
The  Peoples  Street  Railway  &  Im- 
provement Co. 

Proceedings  to  condemn  Right  of   Way  for  Street  Railroad. 

1.  No  appeal  lies  from  a  judgment  of  a  probate  court  in  condemnation 
proceedings  to  the  supreme  court. — No  appeal  lies  directly  to  the  supreme 
court  from  any  proceeding,  judgment,  order  or  decree  of  the  probate 
court  made  or  entered  therein  in  proceedings  to  condemn  a  right  of 
way  for  a  railroad,  as  provided  by  the  statute,     (Code,  $§  3207-3220)- 

Appeal  from  the  Probate  Court  of  Morgan. 
Tried  before  the  Hon.  E.  M.  Russell. 

Harris  &  Eyster,  for  appellants 

W.  R.  Francis  and  G.  A.  Nelson,  contra. 

McCLELLAN,  J.— The  act  of  December  10,  1886, 
conferred  upon  street  railroad  companies  the  "  right  to 
condemn  and  take  possession  of"  land,  not  exceeding  a 
strip  or  tract  thirty  feet  in  width ,  for  the  right  of  way 
of  such  railroads,  "on  payment  to  the  owner  thereof  a 
just  compensation,  in  the  same  manner  as  now  provided 
by  law  for  taking  private  property  for  railroads  and  other 
public  uses,  in  Article  II,  Chapter  17,  Title  2,  Part  3  of 
the  Code"  of  1876.— Acts  1886-7,  p.  122.  This  act  was 
amended  by  the  act  of  February  26,  1889,  which  pro- 
vides :  "That  all  street  railroad  companies  *  *  *  * 
organized  and  incorporated  under  the  laws  of  Alabama 
*****  may  acquire  by  gift,  purchase  or  con- 
demnation real  estate  in  this  State  for  the  right  of  way 
for  street  railroads  a  strip,  tract  or  parcel  of  land  not 
exceeding  thirty  feet  in  width  for  the  right  of  way  of 
said  street  railroads,  and  said  street  railroad  companies 
shall  have  the  right  to  condemn  and  take  possession  of 
said  land  on  payment  to  the  owner  thereof  a  just  com- 
pensation, in  the  same  manner  as  now  provided  by  law 
for  the  condemnation  of  land  for  public  uses  in  Article  II , 
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Chapter  15,  Title  2,  Part  3  of  the  Code"  of  1886.  Under 
this  last  statute  and  the  article  of  the  Code  which  is  made 
(or  possibly  only  attempted  to  be  made,  Bay  Shell  Road 
Co.  v.  O'Donnell,  87  Ala.  375,  6  So.  Rep.  119,)  a  part  of 
it,  the  Peoples  Street  Railway  and  Improvement  Com- 
pany proceeded  in  the  probate  court  of  Morgan  county 
to  condemn  a  right  of  way  along  a  street  of  the  town  of 
New  Decatur  over  the  right  of  way,  road-bed  and  tracks 
of  the  South  and  North  Alabama  Railroad  Company, 
which  railroad  was  in  the  possession  of  and  being  oper- 
ated by  the  Louisville  &  Nashville  Railroad  Company, 
and  from  a  decree  or  order  of  the  judge  of  probate  grant- 
ing the  petition  to  that  end ,  and  condemning  said  right 
of  way,  the  two  last  named  corporations  appeal  to  this 
court. 

We  need  not  go  into  the  merits  of  the  case  thus  in- 
tended to  be  presented  for  our  consideration  further  than 
to  say  that  we  find  no  authorization  in  the  act  last  quoted, 
or  in  the  chapter  of  the  Code  made  a  part  of  it,  for  the 
condemnation  of  the  right  of  way  of  one  railroad  compa- 
ny, a  public  corporation,  for  a  right  of  way  for  a  street 
railway  company,  also  a  public  corporation  ;  and  it  has 
quite  recently  been  held  by  this  court  that  in  the  absence 
of  special  statutory  authority  such  condemnation  can 
not  be  had. — Memphis  &  Charleston  Railroad  Company  v. 
Birmingham,  Sheffield  and  Tennessee  River  Railroad  Com- 
pany, 96  Ala.  571,  11  So.  Rep.  642. 

But  we  are  not  required  to  decide  that  question,  nor 
indeed  would  it  be  proper  for  us  to  go  further  than  is 
implied  ft'ora  what  we  have  said,  for  the  reason  that  this 
case  is  not  jurisdictional^  before  us.  No  appeal  lies 
directly  to  this  court  from  any  proceeding,  judgment, 
order  or  decree  of  the  probate  court  had,  entered  or 
made  therein  under  the  provisions  of  Article  II ,  Chapter 
15,  Title  2,  Part  3  of  the  Code,  under  which  this  pro- 
ceeding was  had  in  the  probate  court  of  Morgan  county. 
Postal  Telegraph  Cable  Co.  v.  Alabama  Great  Southen  Rail- 
road Company,  92  Ala.  331,  9  So.  Rep.  555. 

This  appeal  must,  therefore,  be  dismissed;  and  this 
though  no  motion  to  that  end  has  been  made,  since,  be- 
ing without  jurisdiction  in  the  premises,  no  waiver  of 
the  point,  implied  or  even  expressed,  can  confer  upon 
us  the  power  to  hear  and  determine  the  cause . 

Appeal  dismissed. 
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North  Alabama  Development    Co.  v. 

Short. 

Action  on  Promissory  Note. 

1.  Promises  to  pay  the  debt  of  anotlwr. — A  promise  of  one  person  to 
pay  a  debt  due  from  him  to  another,  for  a  valuable  consideration,  en- 
ures to  the  benefit  of  the  latter,  if  he  elects  to  claim  the  benefit 
thereof ;  and  he  may  sue  in  his  own  name  to  recover  the  amount  so 
agreed  to  be  paid. 

Appeal  from  the  Circuit  Court  of  Franklin. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  Albert  Short  against  the 
North  Alabama  Development  Company ;  and  counted  on 
a  promissory  note  made  by  one  A.  Parish  to  the  plaintiff, 
and  assumed  and  agreed  to  be  paid  by  the  North  Ala- 
bama Development  Company,  in  part  payment  of  the 
purchase  money  for  certain  land  purchased  from  A.  Par- 
ish. The  only  question  in  the  case  presented  on  this  ap- 
peal, and  which  is  decided,  is  sufficiently  shown  in  the 
opinion.  The  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury ,  and  after  hearing  the  evidence,  the 
court  rendered  judgment  for  the  plaintiff.  Defendant 
appeals,  and  assigns  as  error  the  rendering  of  this  judg- 
ment. 

Roulhac  &  Nathan,  for  appellant. 

Almon  &  Bullock,  contra. 

COLEMAN,  J. — Albert  Short,  the  owner  of  certain 
real  estate  sold  and  conveyed  the  same  to  one  A .  Parish , 
who  executed  to  his  vendor,  Short,  his  promissory  note 
for  six  hundred  dollars.  Parish  sold  the  same  land  to 
the  North  Alabama  Development  Company,  the  consid- 
eration being,  that  the  North  Alabama  Development 
Company  "assumed  and  agreed  to  pay  at  maturity  the 
note  executed  by  Parish  to  Short.' '  Short  was  not  a 
party  to  the  conveyance  and  agreement  between  Parish 
and  the  North  Alabama  Development  Company.     The 
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only  question  in  the  case  is,  whether  Short  can  maintain 
an  action  in  a  court  of  law  against  the  North 
Alabama         Development         Company,  on        its 

covenant  and  agreement  with  Parish,  its  vendor,  to  pay 
the  Short  debt.  Whatever  may  be  the  rule  in  other 
States,  it  is  not  an  open  question  in  this  State.  In  Dim- 
mick  v.  Register,  92  Ala.  458,  9  So.  Rep.  79,  the  court 
uses  this  language :  ' '  It  was  a  promise  the  creditors 
could  claim  the  benefit  of,  and  on  which  they  could 
maintain  an  action  in  their  own  names.  The  debt  be- 
came prima  facie  a  debt  to  them,  and  Wilkins  and  asso- 
ciates (the  person  making  the  sale)  could  maintain  no 
action  upon  it,  unless  the  creditors  repudiated  the  sub- 
stitution, or,  the  promise  not  being  kept,  coerced  or  took 
steps  to  coerce  payment  from  the  original  debtor.  We 
discussed  these  questions  so  fully,  both  on  reason  and 
authority,  in  Young  v.  Hawkins,  74  Ala.  370  and  Cole- 
man v.  Hatcher,  77  Ala.  217,  that  we  deem  it  unnecessary 
to  further  reproduce  the  argument.  The  promise 
enured  to  the  benefit  of  the  creditors,  and  prima  facie, 
they  alone  can  claim  payment  or  sue  for  the  breach  of 
the  agreement.  See  also  Huckabee  v.  May,  14  Ala.  263 ; 
Lockwood  v.  Nelson,  16  Ala.  294;  Mason  v  Hall,  30  Ala. 
599." 

The  precise  question ,  and  upon  a  contract  containing 
the  exact  covenant  and  assumptions  as  in  the  case  at  bar, 
was  recently  decided  in  the  circuit  court  for  the  North- 
ern District  of  Alabama  in  the  case  of  the  North  Alabama 
Development  Co.  v  Orman,  and  the  court  held  that  Orman 
could  maintain  the  action,  citing  the  Alabama  cases 
supra . 

There  was  no  error  in  the  judgment  rendered. 

Affirmed . 


Kent  et  al.  v.  Mansel  et  al. 

Statutory  Action  of  Ejectment. 

1.  Petition  for  sale  of  lands  to  pay  decedent's  debts;  sufficient  arer- 
ments. — A  petition  by  an  administrator  for  an  order  to  sell  lands  be- 
longing to  the  estate  of  his    intestate    for    the    payment  of  his  debts, 

Vol.  101. 


Digitized  by 


Google 


OF  ALABAMA.  335 

[Kent  et  al.  v.  Mansel  et  al.] 

(Code,  §$  2104,  2106),  which  alleges  that  "the  personal  property  of 
said  estate  is  insufficient  for  the  payment  of  the  debts  thereof  ,and  that 
therefore  it  is  necessary,  and  will  be  to  the  interest  of  said  estate, 
to  sell  the  lands  hereinafter  named,  for  the  payment  of  the  debts  of 
of  said  estate,"  is  sufficient  to  confer  jurisdiction  on  the  probate  court 
to  decree  a  sale  of  said  lands. 

2.  Decree  of  sale  of  decedent's  lands;  presumption  in  favor  of  the.  decree 
of  the  probate  court  on  collateral  attack. — When,  in  an  action  of  eject- 
ment, a  decree  of  the  sale  of  decedent's  lands  is  attacked,  on  the 
ground  that  the  evidence  in  the  proceedings  in  the  probate  court  was 
not  taken  in  the  manner  required  by  statute,  (Code,  §2111),  the  order 
of  sale  of  said  lands  by  the  probate  court  is  not  set  out  in  the  record, 
but  the  statement  is  made  that  the  court  rendered  a  decree  ordering 
said  lands  to  be  sold  for  the  payment  of  the  debts  of  said  estate, 
this  court,  on  appeal,  will  presume  that  the  order  or  judement  of  the 
probate  court  contained  all  thac  was  necessary  to  uphold  its  validity, 
including  the  finding  that  proof  of  the  necessity  of  the  sale  to  pay  the 
debts  was  made  by  disinterested  witnesses,  as  provided  by  the  statute, 
and  that  such  order  was  sufficient. 

3.  Order  of  sale  collaterally  attacked;  error  must  affirmatively  appear  on 
the  face  of  the  record. — When  a  decree  of  the  probate  court  ordering 
the  sale  of  the  decedent's  lands  for  the  payment  of  debts  is  collater- 
ally attacked,  the  decree  will  not  be  annulled  and  set  aside,  unless 
the  matters  relied  on  as  avoiding  the  adjudication  appear  affirmatively 
on  the  face  of  the  record. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before   the  Hon.  John  P.  Hubbard. 

This  was  a  statutory  action  of  ejectment,  brought  by 
the  appellants,  against  the  appellees  on  April  21,  1890. 
The  cause  was  tried  upon  an  agreed  statement  of  facts, 
from  which  it  appeared  that  the  plaintiffs  were  the  heirs- 
at-law  of  Randolph  Kent,  who  died  intestate,  and  that 
the  defendants  were  the  children  and  grand-children  of 
William  M.  Mansel,  deceased,  and  Elizabeth  Mansel, 
deceased,  to  whom  dower  right  was  assigned  as  the 
widow  of  said  William  M.  Mansel,  and  that  the  lands 
sued  for  in  this  action  were  the  lands  which  were  assigned 
to  said  Elizabeth  Mansel  as  her  dower  in  the  lands  of  her 
deceased  husband,  William  M.  Mansel.  It  further  ap- 
peared from  the  agreed  statement  of  facts  that  Wm .  M . 
Mansel,  a  resident  of  Montgomery  county,  died  intestate 
on  the  31st  of  May,  1875,  being  the  owner  of  360  acres 
of  land  in  said  county,  which  is  described  in  said  state- 
ment of  facts;  that  on  the  4th  October,  1875,  Wm.  T. 
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Hatchett  was  appointed  adminstrator  of  his  estate  by 
the  probate  court  of  Montgomery  county ;  that  on  the 
30th  October,  1876,  said  Hatchett,  as  administrator,  filed 
a  petition  in  the  probate  court  of  said  county,  to  sell 
said  lands  to  pay  the  debts  of  said  estate.  The  alle- 
gations of  said  petition,  important  to  be  considered, 
are,  "that  the  personal  property  of  said  estate  is  insuf- 
ficient for  the  payment  of  the  debts  thereof,  and  that, 
therefore,  it  is  necessary  and  will  be  to  the  interest  of 
said  estate,  to  sell  the  lands  hereinafter  named  for  the 
payment  of  the  debts  of  said  estate.' '  Certain  minors, 
whose  names  are  given,  were  interested  in  said  estate. 
On  the  trial  of  said  petition,  the  evidence  of  two  witnes- 
ses, one  by  the  name  of  William  T.  Hatchett,  and  the 
other  H.  W.  Clark,  was  taken  by  deposition,  as  in  chan- 
cery cases,  to  show  the  necessity  for  the  sale.  It  does 
not  appear,  whether  the  witness  William  T.  Hatchett 
is  the  same  William  T.  Hatchett,  who  was  the  adminis- 
trator of  the  estate,  but  it  does  appear,  from  the  deposi- 
tion of  the  witness  H.  W.  Clark,  that  he  (Clark)  was  a 
creditor  of  the  latter.  He  swore,  "I  am  a  creditor  to 
the  amount  of  $250,  with  interest  from  the  17th  day  of 
April,  1875,  balance  due  for  the  purchase  money  of 
lands."  But  he  did  not  know  who  else  were  creditors 
of  said  estate .  Said  witness  Wm .  T.  Hatchett,  swore, that 
said  estate  owed  debts  to  the  amount  of  about  $300.  On 
the  25th  January,  1877,  the  probate  court  of  Montgomery 
county,  on  this  petition  and  evidence,  rendered  a  decree 
ordering  the  lands  of  the  estate  described  in  the  petition 
to  be  sold  for  the  payment  of  its  debts,  and  a  sale  was, 
accordingly,  made  by  the  administrator  on  March  26. 
1877,  at  which,  H.  W.  Clark  became  the  purchaser  at 
the  price  of  $750,  which  sale  was  reported  to  and  con- 
firmed by  said  probate  court,  and  a  deed  of  conveyance 
was  ordered  to  be  made  to  said  purchaser,  and  the 
administrator,  accordingly,  on  the  8th  of  November,  187S, 
by  deed  duly  executed,  conveyed  to  said  Clark,  all  the 
"claim,  right,  title  and  interest  of  the  said  Wm.  M.  Man- 
sel, deceased/'  in  and  to  said  lands.  The  order  of  sale 
made  by  the  probate  court  is  not  set  out  in  the  record. 
All  that  appears  on  that  subject  is,  "that  on  the  25th 
day  of  January,  1887,  the  probate  court,  of  Montgomery 
county,  rendered  a  decree  ordering  said  lands  to  be  sold 
for  the  payment  of  the  debts  of  said  estate  of  Wm.  M. 
Mansel,  deceased. " 
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It  further  appears,  that  on  the  11th  September,  1878, 
the  lands  sued  for  in  this  action,  which  are  a  part  of 
the  lands  which  were  sold  by  said  administrator  to  pay 
debts,  were  duly  set  apart,  by  the  order  and  decree  of 
the  probate  court  of  Montgomery  county,  to  Elizabeth 
Mansel,  the  widow  of  the  intestate,  as  her  dower,  and 
she  went  into  the  possession  of  them,  and  that  she  and 
those  claiming  under  her  have  had  possession  of  said 
dower  lands  ever  since;  that  said  widow,  about  the 
year,  1883,  moved  to  Texas,  where  she  died  on  the  17th 
day  of  October,  1888. 

It  also  further  appears,  that  H.  W.  Clark  and  wife,  on 
the  12th  of  September,  1881,  conveyed  said  lands,  pur- 
chased by  him  at  said  administrator's  sale, — which  in- 
cluded the  dower  lands  now  sued  for, — to  Randolph 
Kent ;  but,  as  to  the  lands  set  apart  as  dower  he  sold 
only  the  reversionary  interest,  after  the  termination  of 
the  widow's  dower  interest  in  them  ;  that  said  Kent  was 
put  in  the  possession  of  said  lands,  except  that  portion 
set  apart  as  dower,  and  afterwards,  died  intestate,  leav- 
ing the  plain  tiffs  as  his  sole  heirs-at-law,  and  they  and 
the  defendants  claim  title  derived  from  the  said  William 
M.  Mansel.  The  record  does  not  show  upon  what  plea 
the  cause  was  tried.  The  court  gave  the  general  charge 
for  the  defendants  and  refused  the  same  charge  for  the 
plaintiffs.  There  was  judgment  for  the  defendants. 
The  plaintiffs  appeal,  and  assign  as  error  the  giving  of 
the  charge  requested  by  the  defendants,  and  the  refusal 
to  give  the  general  affirmative  charge  requested  by  the 
plaintiffs. 

E.  P.  Morrisett  and  A.  A.  Wiley,  for  appellants. — 
The  petition  for  the  sale  of  William  M.  Manser s  lands 
by  his  administrator,  conferred  jurisdiction  upon  the  • 
probate  court  to  order  the  sale  of  said  lands. — Cotton  v. 
Ilolloway,  96  Ala.  544,  wherein  the  case  of  Abernathy 
v.  O'Reilly,  90  Ala.  495,  7  So.  Rep.  919,  is  over- 
ruled. The  judgment  or  decree  of  the  probate  court 
ordering  the  sale  of  the  land  of  the  estate  of  William  M. 
Mansel,  deceased,  was  final  and  conclusive,  not  only  as 
to  all  facts  and  issues  decided,  but  upon  all  points  which 
were  necessarily  involved  in  the  matter  adjudicated. 
Meadows  v.  Meadows,  73  Ala.  356;  Land  ford  v.  Dunklin, 
71  Ala.  594 ;  King.  v.  Kent,  29  Ala.  542*;  Code  of  Ala.,  § 
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2104.  This  court  will  presume  in  this  proceeding  that 
the  evidence  to  establish  the  necessity  for  the  sale  of  the 
lands,  in  the  probate  court,  was  ample  and  sufficient, 
and  that  the  statutory  requirements  were  complied  with 
in  the  taking  of  depositions. — Beadle  v.  Davidson,  75  Ala. 
494;  Guilmartin  v.  Wood,  76  Ala.  204;  Strang  v.  Moog, 
72  Ala.  460;  McDonald  v.  Mobile  Life >■  Ins.  Co.,  65  Ala. 
358  ;  Ex  parte  Sims,  44  Ala.  248  ;  Ex  parte  Morris,  44  Ala. 
361 ;  Well's  Res  Adjudicata,  §  217. 

George  F.  Moore  and  William  W.  Hill,  contra. — (1) 
The  witnesses  by  whom  the  necessity  for  the  sale  of  the 
lands  was  proved,  in  the  probate  court,  were  not  dis- 
interested witnesses  as  required  by  the  statute,  and, 
therefore,  the  purchaser  did  not  obtain  the  legal  title  to 
the  lands  purchased,  and  could  not  convey  a  legal  title 
to  his  vendee,  Randolph  Kent,  who  was  the  ancestor. 
Stevenson  v.  Murray,  87  Ala. 442, 6  So.  Rep.  301 ;  Wihon 
v.  Holt,  83  Ala.  528.  (2.)  The  petition  for  the  sale  of 
the  lands  by  the  administrator  of  the  estate  of  William 
Mansel  was  not  sufficient  to  confer  jurisdiction  upon  the 
probate  court  for  the  sale  of  the  lands. — Abemathy  v.  O'- 
Reilly, 90  Ala.  495,  7  So.  Rep.  919 ;  Bingham  v.  Jones,  84 
Ala.  202,  4  So.  Rep.  409  ;  Meadows  v.  Meadows,  73  Ala. 
356;  Robertson  v.  Bradford,  73  Ala.  116;  Robertson  v. 
Bradford,  70  Ala.  385;  Tyson  v.  Brown,  64  Ala.  244; 
Wilburn  &  Co.  v.  McCalley,  63  Ala.  436. 

HARALSON,  J.— Under  Abemathy  v.  O'Rielly,  90  Ala. 
495,  7  So.  Rep.  919,  the  petition  in.  this  case  would  be 
insufficient  to  support  the  sale  ;  but,  that  case  has  been 
overruled,  and  we  have  since  held  the  same  averments, 
in  other  petitions,  to  be  sufficient. — Cotton  v.  Holloway, 
96  Ala.  544,    and  Smith  v.  Brannon,  99  Ala.  445. 

Section  2111  (2455)  of  the  Code  provides,  in  cases  for 
the  sale  of  lands  for  the  payment  of  the.  debts  of  an  in- 
testate, that  "the  applicant  must  show  to  the  court,  that 
the  personal  property  of  the  estate  is  insufficient  for  the 
payment  of  debts  ;  and  such  proof  must  be  made  by  the 
deposition  of  disinterested  witnesses . ' '  The  point  is  made 
in  this  case,  that  the  proof  that  the  personal  property*  of 
the  estate  was  insufficient  to  pay  its  debts,  was  made  by 
interested  witnesses,  and  the  order  of  sale  is,  therefore, 
void. 

The  two  witnesses  examined  were  Wm.  T.  Hatchett 
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and  H.  W.  Clark.  It  nowhere  appears  that  Wm.  T. 
Hatchett,  the  administrator  of  the  estate,  was  the  same 
person  who  was  examined  in  the  proceeding  as  a  witness. 
Identity  of  name,  as  has  been  held,  is  presumptive  evi- 
dence of  identity  of  person,  in  the  absence  of  evidence 
showing  that  the  name  is  borne  by  two  or  more  persons 
in  the  same  community. — Garrett  v.  State,  76  Ala.  18; 
Wilson  v.  Holt,  83  Ala.  529,  3  So.  Rep.  321 ;  Stevenson 
r.  Murray,  87  Ala.  445,  6  So  Rep.  301. 

H.  W.  Clark,  as  his  evidence  taken  in  that  proceeding 
shows,  was  a  creditor  of  the  estate,  whose  debt  was  to  be 
paid  out  of  the  proceeds  of  the  sale  ;  but,  if  interested  on 
that  account,  which  it  is  unnecessary  to  determine,  or  if 
said  Hatchett  was  in  fact  an  interested  witness,  such  in- 
terest, on  the  part  of  either  or  both  of  the  witnesses,  can 
not  affect  the  conclusion  we  reach .  The  order  of  sale  of 
said  lands,  made  by  the  probate  court,  is  not  set  out  in 
the  agreed  statement  of  facts  appearing  in  the  transcript, 
on  which  the  case  was  tried  in  the  circuit  court.  The 
statement  is  made,  simply,  that  the  court  rendered  a  de- 
cree ordering  said  lands  to  be  sold  for  the  payment  of  the 
debts  of  said  estate. 

The  duty  devolved  on  the  probate  court,  having  ac- 
quired jurisdiction  in  the  premises,  to  determine  whether 
or  not  the  evidence  in  the  proceeding  had  been  taken 
in  the  manner  required  by  the  statute,  upon  which  a 
valid  order  of  sale  could  be  made,  and  was  sufficient  for 
that  purpose,  and  if  the  court  found  it  was  so  taken  and 
was  sufficient,  the  adjudication  is  final  and  conclusive  on 
all  persons,  however  erroneous,  unless  set  aside  on  ap- 
peal.— Goodwin  v.  Sims,  86  Ala.  107,  5  So.  Rep.  587. 

We  must  presume,  that  the  order  or  judgment  of  the 
court  contained  all  that  was  necessary  to  uphold  its 
validity,  including  the  finding,  that  proof  of  the  neces- 
sity of  the  sale  to  pay  the  debts  was  made  by  disinter- 
ested witnesses,  and  was  sufficient.  We  have  recently 
held,  that  proof  by  one  such  witness  was  sufficient. — 
Thompson  v.  Boswell,  97  Ala".  570,  12  So.  Rep.  809. 

We  have  been  referred  to  the  case  of  Stevenson  v. 
Murray,  supra,  as  supporting  the  contention  of  appellees. 
But,  it  is  there  expressly  and  correctly  stated,  that 
1 '  when  the  attack  [on  an  order  of  this  character]  is  col- 
lateral, either  by  the  validity  of  the  order  being  drawn 
in  question  incidentally,  in  other  suits  or  proceedings, 
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[as  is  the  case  here] ,  or  by  a  petition  to  vacate  the  decree 
made,  in  and  at  a  subsequent  term  of  the  court  which 
rendered  it,  the  rule  is  well  settled  with  respect  to  this, 
as  well  as  all  other  judgments  and  decrees  in  cases  in 
which  jurisdiction  has  attached,  that  the  matter  relied 
on  as  avoiding  the  adjudication  must  appear  affirmatively 
on  the  face  of  the  record.' ' — Pcttus  v.  McClannahan ,  52 
Ala.  55. 

Presuming,  as  we  must,  that  no  such  invalidity  ap- 
pears on  the  face  of  the  order  of  sale,  we  hold  that  the 
court  erred  in  giving  the  general  charge  in  favor  of  de- 
fendants, and  in  refusing  to  give  it  for  the  plaintiffs. 

Reversed  and  remanded. 


Herring  et  aL  v.  Ricketts  et  al. 

Application  to  Vacate  the  Probate  of  a  Will. 

1.  Probate  of  a  will;  service  of  notice  on  infants. — 'In  a  proceeding  for 
the  probate  of  a  will,  service  of  notice  upon  infants  next  of  kin  by 
handing  them  a  copy  is  insufficient  to  bring  them  into  court ;  the  copy 
should  have  been  left  with  the  father,  mother,  guardian,  or  other  per- 
son having  the  custody  of  the  minors, 

2.  Appointment  of  guardian  ad  litem  for  infante. — Until  infante  are 
brought  into  court  by  a  service  of  process,  according  to  the  rules  of 
practice,  the  appointment  of  a  guardian  ad  litem  for  them  is  unauthor- 
ized, irregular,  and  not  sufficient  to  support  a  decree  against  them. 

3.  Probate  of  a  will;  notice  thereof. — If  a  will  is  admitted  to  probate 
without  legal  service  of  notice  upon  the  persons  who  are  by  law  en- 
titled thereto,  the  probate  will  be  vacated  and  revoked  on  their  appli- 
cation. 

4.  Application  to  vacate  probate  of  a  will;  no  presumption  in  favor  of 
the  probate. — On  the  application  to  vacate  the  probate  of  a  will,  there 
is  no  presumption  in  favor  of  the  order  of  probate,  the  petition  to  va- 
cate being  a  direct  and  not  a  collateral  attack. 

Appeal  from  the  Probate  Court  of  Jefferson. 

Heard  before  the  Hon.  M.  T.  Porter. 

This  proceeding  was  commenced  by  a  petition  ad- 
dressed to  the  probate  judge  to  set  aside,  annul  and  vacate 
the  probate  of  the  will  of  Mary  A.  Thompson,  deceased. 
The  petition  was  filed  by  Mattie  J.  Herring  and  others 
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against  W.  A.  Ricketts,  administrator  de  bonis  non,  and 
others.  AH  the  facts  that  are  necessary  to  an  under- 
standing of  the  decision  of  this  court  are  sufficiently 
stated  in  the  opinion . 

On  the  final  hearing  of  the  cause,  the  probate  court  re- 
fused the  prayer  of  the  petition,  and  dismissed  the  same. 
Hence  this  appeal. 


McGriRE  &  Collier  and  J.  M.  Russell,  for  appel- 
lants.— There  was  no  sufficient  service  upon  the  infants, 
next  of  kin  of  the  proponent  in  the  proceedings  to  pro- 
bate the  will. — Bruce  v.  Strickland,  47  Ala.  195;  Inger- 
soll  v.  Mangam,  84  N.  Y.  624;  24  How.  202;  62  How. 
46;  17  Abb!  (N.  C.)  100;  83  N.  Y.  113;  15  N.  Y.  158;  11 
N.  E.  Rep.  885  ;  Cook  r.  Rogers,  64  Ala.  408  \McIntosh  v.  At- 
kinson, 63  Ala.  241 ;  Hodges  v.  Wise,  16  Ala.  509  ;  4  Ala. 
248;  19  Ala.  810;  1  Ala.  495;  37  Ala.  571;  63  Ala. 
241;  72  Ala.  322.  The  petitioners  in  the  present  case 
were  entitled  to  have  the  probate  of  the  will  vacated  and 
revoked.— 4  Ala.  248  ;  6  Ala.  166  ;  15  Ala.  495  ;  19  Ala. 
810;  21  Ala.  587;  27  Ala.  597;  30  Ala.  88;  40  Ala. 
245  ;  47  Ala.  295  ;  64  Ala.  410  ;  81  Ala.  430. 

Webb  &  Tillman,  contra. — In  the  probate  of  wills, 
the  probate  court  is  a  court  of  general  jurisdiction,  and 
everv  intendment  must  be  indulged  in  favor  of  its  acts. 
Acklen  i\  Goodman,  77  Ala.  522;  2  Brick.  Dig.  530, 
§  83.  The  probate  of  a  will  is  a  proceeding  in  rem ,  not 
void,  but  voidable  for  irregularities. — Kinnpc  v.  Coons, 
63  Ala.  465:  Dickey  v.  Vann,  81  Ala.  425,  8  So.  Rep. 
195.  If  there  were  irregularities  in  the  probate  of  the 
will,  it  was  the  court's  duty  to  re-probate  the  same. — 
Bradley  v.  Andrcss,  27  Ala.  596. 

McCLELLAN,  J. — This  is  a  proceeding  in  the  probate 
court  to  set  aside,  annul  and  vacate  the  probate  of  the 
will  of  Mary  A.  Thompson,  deceased.  The  application 
for  probate  was  filed  by  Wm.  M.  Thompson,  one  of  the 
next  of  kin  of  the  testatrix.  He  was  a  minor,  as  were  also 
all  the  next  of  kin,  six  in  number,  four  of  them  being 
under  fourteen,  and  one,  the  youngest,  only  three  years 
of  age.  The  grounds  of  the  present  application  are, 
that   notice   of   the   proceeding  for  probate  was  never 
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legally  served  on  these  infants,  and  that  no  guardian  ad 
litem  was  appointed,  or  consented  to  act,  or  is  shown  by 
the  record  to  have  acted  for  them  on  the  hearing  of  the 
petition  for  probate. 

The  record  shows  that  service  of  the  notice  was  made, 
in  each  instance,  by  handing  a  copy  to  the  infant  next 
of  kin.  By  all  the  authorities  this  was  not  a  sufficient 
service  upon  them  :  the  copy  should  have  been  left  with 
the  father,  mother,  guardian,  or  other  person  having 
the  custody  of  the  minor  defendants. — Warner  on  Ser- 
vice, 6  ;  Mcintosh  v.  Atkinson,  63  Ala.  241 ;  Cook  v.  Rog- 
ers, 64  Ala.  408;  Carter  v.  Ingraham,  43  Ala.  78;  Gayle 
v.  Johnston,  80  Ala.  395.  Statutes  and  rules  of  this 
court  prescribing  the  manner  of  service  upon  infants  are 
strictly  construed,  and  must  be  strictly  complied  with.— 
Coster  v.  Bank  of  Georgia ,  24  Ala.  37  ;  Carter  v.  Ingraham, 
43  Ala.  78.  There  was,  therefore,  more  than  mere 
irregularity  of  service  on  the  next  of  kin  of  the  testa- 
trix ;  there  was  in  truth  no  legal  service  at  all  upon 
them,  and  they  were  not  before  the  court. — Bruce  v. 
Strickland,  47  Ala.  195. 

There  being  no  service  upon  these  infants,  the  ap- 
pointment of  a  guardian  ad  litem  for  them  was  unau- 
thorized, and,  to  say  the  least,  irregular;  and  this,  of 
course,  though  the  appointee  consented  to  act,  and  ap- 
pearance of  such  guardian  had  in  other  respects  been 
formal  and  regular. — 10  Am..&  Eng.  Encyc.  of  Law, 
pp.  690-91  ;  Clarke  v.  Gilmer,  28  Ala.  266  ;  Bondurant  v. 
Sibley's  Heirs,  37  Ala.  565  ;  Mcintosh  v.  Atkinson,  supra; 
Cook  v.  Rodgers,  supra;  Irwin  v.  Irwin,  57  Ala.  614. 

Under  the  settled  doctrine  of  this  court,  applicable  to 
the  state  of  case  presented  by  this  record,  the  probate 
court,  in  our  opinion,  should  have  granted  the  petition 
of  appellants,  Herring  and  others,  and,  in  consonance 
with  its  purpose  and  prayer,  have  vacated,  set  aside  and 
revoked  the  probate  of  the  will  of  Mary  A.  Thompson, 
deceased.  As  was  said  .in  Kirby  v.  Kirby,  40  Ala.  495  : 
"Under  a  practice  established  in  this  State  by  a  series 
of  decisions,  which  from  their  long  standing  should  not 
now  be  questioned,  it  is  settled  that  any  distributee  of 
the  estate  of  the  testator,  entitled  to  notice  of  the  pro- 
bate of  the  will,  and  not  having  received  such  notice 
prior  to  the  probate,  may  make  an  application  to  the  court 
in  which  the  will  was  probated  to  vacate  and  revoke  the 
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probate,  and  that  the  same  should  be  granted,  if  it  appear 
that  the  applicant  was  entitled  to  notice,  and  none  was 
given." — Roy  v.  Segrist,  19  Ala.  810  ;  Bradley  v.  Andress, 
27  Ala.  596;  Lovett  v.  Chisolm,  30  Ala.  88;  HalVs  Heirs 
v.  Hall,  47  Ala.  290,  295:  Dickey  v.  Vann,  81  Ala.  425, 
8  So.  Rep.  19  k 

This  application  does  not  proceed  on  the  theory  that 
the  probate  of  the  will  was  void,  but  that  it  was  irregu- 
lar, erroneous  and  voidable  ;  and  being  a  direct  and  not 
a  collateral  attack ,  the  concession  that  the  probate  court 
is  one  of  general  jurisdiction  in  respect  of  the  probate  of 
wills,  and  that  the  usual  presumptions  of  regularity  and 
validity  incident  to  the  judgments  of  such  courts  are  to 
be  indulged  in  support  of  the  order  of  probate  here 
made,  will  not  avail  the  appellee.  It  is  no  more  compe- 
tent to  support  the  probate  of  this  will  by  such  pre- 
sumptions on  this  proceeding,  than  it  would  be  on  ap- 
peal. The  argument  in  this  connection  would  be  force- 
ful if  this  were  a  collateral  attack.  Being  direct,  how- 
ever, these  considerations  are  of  no  importance. 

Of  course,  when  the  probate  of  a  will  is  set  aside  and 
vacated  on  the  application  of  one  who,  being  entitled  to, 
had  not  notice  of  the  proceeding  to  that  end,  the  paper 
may  again  be  propounded  for  probate,  and  probated ; 
but  the  existence  of  this  right  affords  no  ground  to  deny 
the  application  for  the  vacation  of  the  irregular  probate. 
The  two  proceedings  are  entirely  distinct;  and,  indeed, 
a  second  probate  can  not  be  had  until  the  first,  and 
merely  avoidable  one,  has  been  vacated.  When  this  has 
been  done,  the  proceeding  for  probate  is  de  novo,  and 
must  conform,  of  course,  to  statutory  requirements,  in 
all  respects  as  if  the  original  irregular  probate  had  not 
been  decreed. 

Without  going  into  the  question  as  to  the  formality 
and  regularity  or  sufficiency  of  the  record  in  respect  of 
the  guardian  ad  litem,  aside  from  the  infirmity  of  his  ap- 
pointment resulting  from  a  want  of  service  upon  infants, 
it  is  clear,  we  think,  that  the  probate  court  erred  in 
denying  the  application  to  vacate  the  probate,  and  its 
judgment  must  be  reversed.  The  cause  will  be  remanded. 

Reversed  and  remanded. 
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Elliott  v  Sibley,  et  aL 

Bill  by  Stockholder  to  enjoin  a  Corporation  from  the  Sah 
of  Stock,  and  to  remove  Directors  from  Office. 

1  Bill  to  enjoin  sale  of  stock;  corporation  necessary  party. — Where  a  bill 
is  filed  by  a  stockholder  to  enjoin  the  9ale  by  a  corporation  of  his 
stock  to  settle  an  indebtedness  due  to  the  corporation,  upon  the 
ground  that  the  debt  is  not  due,  or  has  been  paid,  or  that  the  cor- 
poration is  indebted  to  the  shareholder  in  an  amount  exceeding  that 
claimed  to  be  due  the  corporation,  and  which  prays  for  a  settlement 
of  account,  the  corporation  itself  is  an  indispensable  party. 

2.  Same;  complainant  must  offer  to  do  equity. — In  a  bill,  filed  by  a 
stockholder  to  enjoin  the  sale  of  his  stock  by  a  corporation,  on  the 
ground  that  the  corporation  is  indebted  to  him  in  an  amount  exceed- 
ing his  indebtedness,  and  which  also  prays  for  a  settlement  of  ac- 
count, the  complainant  must  offer  to  do  equity  by  averring  in  his  bill 
a  readiness  and  willingness  to  pay  whatever  amount  may  be  ascer- 
tained to  be  due  from  him  to  the  corporation. 

3.  Enforcement  by  a  corporation  of  a  lien  undtr  section  1674,'  »o  action 
by  directors  necessary. — In  order  that  a  corporation  may  enforce  the 
lien  given  it  by  statute,  (Code,  §  1674),  against  a  stockholder  to  collect 
a  past  due  indebtedness  from  him,  there  is,  prima  facie,  no  action 
necessary  on  the  part  of  the  directors ;  and  the  averment  in  the  bill 
filed  by  a  stockholder  to  enjoin  the  sale  of  his  stock  to  collect  a  debt 
fixed  by  contract,  that  the  directors  of  the  corporation  have  taken  no 
action  to  authorize  the  threatened  sale,  can  not  give  the  bill  equity. 

4.  Regularity  of  election  of  officers  of  a  corporation;  inquiry  by  court  of 
equity. — A  court  of  equity  will  inquire  into  the  regularity  of  the  elec- 
tion of  the  directors  of  a  corporation  only  when  the  question  arises 
incidentally  or  collaterally  in  a  suit  of  which  the  court  otherwise  has 
jurisdiction,  and  the  granting  of  the  relief  prayed  for  depends  upon  its 
decision. 

5.  Bill  to  remove  directors  of  a  corporation  from  office;  want  of  equity. 
When,  in  a  bill  filed  by  a  stockholder  to  enjoin  the  sale  by  the  cor- 
poration of  his  stock,  and  which  also  prays  for  the  removal  from  office 
of  certain  persons  claiming  to  be  directors  of  said  corporation,  there 
are  no  averments  which  show  that  complainant's  defense  to  the  claim 
of  the  corporation  is  in  any  way  affected  by  acts  of  the  alleged  illegal 
directors  of  the  corporation,  the  bill,  while  perhaps  not  multifarious, 
is  wanting  in  equity,  so  far  as  it  seeks  to  have  the  said  directors  re- 
moved from  office. 

6.  Dissolution  of  injunction. — When  an  answer  to  a  bill  seeking  an 
injunction  specifically  denies  the  principal  allegations  of  the  bill,  upon 
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Mountain  Coal  &  Iron  Company  is  a  necessary  party  to 
the  suit.  4,  12  and  13.  Said  bill  does  not  aver  a  readi- 
ness and  willingness  on  the  part  of  complainant  to  pay 
what  may  be  due  to  said  corporation.  7.  No  authority 
or  order  by  the  board  of  directors  is  necessary  for  the 
sale  of  stock  of  a  corporation  in  payment  of  the  debt  of 
one  of  its  stockholders.  8.  The  claim  of  the  complainant 
for  improvements  upon  the  property  of  the  Round 
Mountain  Coal  &  Iron  Company  is  not  a  proper  charge 
against  the  present  respondents.  9.  The  bill  presents 
matters  which  are  not  proper  subjects  for  adjustment 
and  cognizance  by  a  court  of  equity.  15  and  18".  The 
bill  is  multifarious  in  that  it  seeks  to  enjoin  the  sale  of 
stock,  and  at  the  same  time  remove  from  office  members 
of  the  board  of  directors  alleged  to  have  been  improperly 
elected.  17.  There  is  a  misjoinder  of  parties,  in  that 
William  C.  Sibley,  the  rightful  president,  is  joined  with 
those  alleged  to  be  illegal  directors . 

On  the  submission  of  the  cause  upon  the  motions 
and  the  demurrer,  the  chancellor  sustained  the  grounds 
of  demurrer  stated  above,  and  granted  the  motion  to  dis- 
solve the  injunction  upon  the  denials  of  the  answer,  and 
overruled  the  motion  to  dismiss  the  bill  for  the  want  of 
equity.  The  complainant  brings  the  present  bill,  and 
assigns  as  error  this  decree  of  the  chancellor. 

Garden  <fe  Daniel  and  Bilbro  &  Dortch,  for  appel- 
lants, cited  Moses  v.  Tompkins,  84  Ala.  613,  4  So.  Rep. 
7t>3  ;  Perry  v.  Tuscaloosa  Cotton  Seed  Oil  Mill  Co.,  93  Ala. 
364,  9  So.  Rep.  217  ;  Bliss  v.  Anderson,  31  Ala.  612. 

J.  L.  Burnett,  contra,  cited  Cook  on  Stock  &  Stock- 
holders, §§  115,  134,  600,  746,  n.  3;  Moses  v.  Tompkins, 
84  Ala.  613,  4.  So.  Rep.  763 ;  Tutiviler  v.  Tuscaloosa  Coal, 
Iron  &  Land  Co.,  89  Ala.  391,7.  So.  Rep.  398  ;  M.  <fc  C.  R. 
R.  Co.  v.  Grayson,  88  Ala.  572,  7  So.  Rep.  122  ;  Nelson  v. 
Hubbard,  96  Ala.  238,  11  So.  Rep.  428  ;  23  N.  J.  Eq.  216  ; 
20  N.J.  Eq.  122. 

COLEMAN,  J. — The  object  of  the  present  bill  was  to 
enjoin  Sibley,  the  president  of  the  Round  Mountain  Coal 
&  Iron  Co.,  a  corporation,  from  selling  certain  shares  of 
stock,  belonging  to  complainant  Elliott,  and  also  to  have 
removed  from  office  certain  persons  claiming  to  be  direc- 
tors of  said  corporation. 
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'he  bill  avers  that  Sibley  advanced  to  complainant 
hundred  dollars  in  money,  for  which  complainant 
cuted  his  note,  to  be  expended  by  complainant  in  the 
ustment  of  a  law-suit,  in  whicli  the  corporation  was 
?rested,  and  fifty  shares  of  stock  were  placed  in  the 
ids  of  Sibley  as  collateral  for  the  advance  of  the  money  ; 
t  the  five  hundred  dollars  wrere  expended  according 
agreement,  and  afterwards  Sibley  transferred  the  note 
shares  to  the  corporation.  The  bill  also  avers  that 
corporation  claimed  an  indebtedness  from  complain- 
on  a  rental  contract  of  over  three  thousand  dollars, 

to  pay  this  alleged  indebtedness,  Sibley  the  presi- 
t,  was  proceeding  to  sell  complainant's  shares  of 
:k  ;  but  that,  in  fact,  on  a  settlement  of  accounts,  there 
ild  be  a  balance  due  complainant,  over  and  above  the 
t-al  indebtedness,  of  more  than  four  thousand  dollars, 
jmporary  injunction  issued  upon  the  filing  of  the 
Respondents  moved  to  dismiss  the  bill  for  want  of 
ity,  demurred  to  the  bill,  assigning  various  grounds 
emurrer,  and,  upon  the  denials  of  the  answer, moved 
issolve  the  injunction.  At  the  hearing,  the  motion 
ismiss  the  bill  for  want  of  equity  was  denied.  Several 
mds  of  demurrrer  were  held  to  be  good,  and  the  in- 
?tion  was  dissolved.  From  the  rulings  of  the  court, 
olvingthe  injunction,  and  sustaining  certain  grounds 
emurrer  the  complainant  appealed. 
)  requires  neither  argument  nor  citation  to  show  that 
ire  a  bill  is  filed  to  enjoin  the  sale  of  stock  of  a  share- 
ier  to  satisfy  an  indebtedness  due  the  corporation, 
n  the  grounds  that  the  debt  is  not  due,  or  has  been 
I,  or  that  the  corporation  is  indebted  to  the  share- 
Ler  in  an  amount  exceeding  that  claimed  to  be  due 
corporation,  and  which  prays  for  a  statement  of  ac- 
at,  the  corporation  itself  is  an  indispensable  party; 
\  also  elementary,  that  in  such  a  bill,  mutual  indebted- 
>  existing,  the  complainants  should  offer  to  do  equity,  — 
ild  aver  a  readiness  to  pay  whatever  may  be  found 
from  him ,  upon  the  statement  of  the  account .  It  may 
bat  to  authorize  a  suit  for  an  unpaid  subscription  for 
k  there  should  be  some  action  on  the  part  of  the  di- 
ors,   as  wras  declared  in   Moses  v.   Tompkins,  84  Ala. 

4  So.  Rep.  763;  though  this  would  depend  some- 
it  upon  the  .character  of  the  subscription  and  the 
•ter  or  by-laws  of  the   corporation. — Chapters   VII, 
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and  VIII  of  Cook  on  Stocks  <ft  Stockholders .  But  these 
principles  have  no  application  where  the  corporation  is 
proceeding  to  collect  a  past  due  debt,  fixed  by  contract 
between  the  parties ,  and  for  which  the  other  stockholders 
are  in  no  way  liable.  On  such  an  indebtedness  the 
debtor,  although  a  stockholder,  is  treated  as  a  stranger. 
Section  1674  of  the  Code  declares  a  lien  upon  the  shares 
of  stockholders  for  any  debt  or  liability  incurred  to  the 
corporation  by  such  stockholder  and  provides  for  the 
sale  of  the  same.  To  enforce  such  alien,  prima  facie,  no 
action  is  necessary  on  the  part  of  the  directors. 

These  principles  dispose  of  all  the  errors  assigned  as  to 
the  ruling  of  the  court  upon  the  demurrers  to  the  bill, 
except  that  of  multifariousness. 

It  is  urged  that  the  bill  is  multifarious  in  this,  that 
the  bill  seeks  to  enjoin  the  sale  of  complainant's  stock, 
and  in  the  same  bill,  it  is  sought  to  enjoin  certain  parties 
from  acting  as  directors  on  the  ground  that  their  elec- 
tion was  illegal  and  void.  The  rule  declared  by  this 
court  is,  that '  'a  court  of  equity  will  not  primarily  take 
jurisdiction  to  determine  the  legality  of  an  election  of 
directors  or  to  remove  a  director  who  is  in  possession 
of  the  office.  The  court  will  enquire  into  the  regularity 
of  the  election,  or  the  right  of  the  person  to  the  office, 
only  when  the  question  arises  incidentally  and  collater- 
ally in  a  suit  of  which  the  court  has  rightful  juris- 
diction and  the  grant  of  relief  depends  upon  its  decis- 
ion. " — Perry  v.  Tuscaloosa  Cotton  Seed  Oil  Mill  Co.,  93 
Ala.  364,  9  So.  Rep.  217;  Nathan  v.  Tompkins,  82  Ala. 
437,2  So.  Rep.  747. 

The  relief  sought  in  the  present  case  is  against  the 
corporation.  The  validity  of  the  claims  of  the  corpo- 
ration against  the  complainant,  and  his  defense  to  the 
note,  and  the  rightfulness  of  his  claim  for  improve- 
ments, which  he  avers  to  be  in  excess  of  his  indebted- 
ness for  rent  to  the  corporation,  in  no  way  depend 
upon  any  act  of  the  alleged  illegal  directors  or  of  the 
corporation  since  their  election.  The  note  for  five 
hundred  dollars  passed  to  the  corporation  before  their 
election,  and  the  rental  contract  was  executed  prior  to 
their  election.  Whether,  therefore,  the  election  of  these 
directors  was  lega"  or  illegal  can  have  no  influence  upon 
his  right  to  relief.  We  hold,  therefore,  complainant's 
bill   does  not   present    a    case    which  will  authorize   a 
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rt  of  equity  to  enquire  into  the  legality  of  the  elec- 
i  of  the  directors.  It  does  not  present  a  case  so 
zh  of  multifariousness  as  a  want  of  equity  in  this 
>ect.  We  have  not  overlooked  the  fact,  that  com- 
nant's  claim  for  improvements  seems  to  be  based 
n  a  resolution  adopted  at  the  meeting  of  the  direc- 
,  alleged  by  complainant  to  have  been  an  illegal 
$  ting  of  directors. 

fpon  the  denials  of  the  answer  the  court  decreed  a 
olution  of  the  injunction.  The  rule  is  not  inflexible, 
;a  temporary  injunction  will  be  dissolved,  upon  the 
ials  of  an  answer,  however  definite  and  specific. 
ts  and  circumstances  attending  each  case  should  be 
3idered,  and  whether  and  how  far  the  denials  of  the 
iver  are  sustained  by  them.  The  consequences  to 
parties  should  enter  into  and  weigh  in  forming  a 
per  conclusion.  Amendable  defects  are  to  be  con- 
red  as  amended  when  there  is  equity  in  the  bill. — East 
rest  R.  R.  Co.  v.  East  Tenn.  Va.  &  Ga.  R.  R.  Co., 
Lla.  275.  We  are  clear  that  as  to  the  shares  of  stock 
leed  as  collateral  security  for  the  payment  of  the  note 
five  hundred  dollars,  the  injunction  was  properly 
olved.  The  allegations  of  the  bill,  that  the  money 
advanced  to  complainant  to  be  expended  in  the  ad- 
ment  of  a  law-suit  is  specifically  denied.  The  exe- 
on  of  a  note,  which  apparently  bears  interest,  and  the 
[ge  of  the  stock  to  secure  its  payment  do  not  comport 
i  complainant's  claim,  but  tend  to  support  the  aver- 
it  of  the  respondent,  that  the  note  was  executed  for 
3tn  of  money  to  complainant. 

s  to  the  claim  of  complainant  for  improvements  which 
tversis  in  excess  of  the  debt  due  from  him  for  rent, 
which  complainant  asked  to  be  applied  in  extin- 
ihment  of  his  own  indebtedness ,  the  principle  which 
3rns  was  stated  in  Gafford  v.  Proskauer  &  Co.,  59  Ala. 
,  as  follows :  "But  if  it  becomes  necessary  for  the 
tgagor  to  resort  to  equity  for  relief  upon  the 
md  that  he  has  a  proper  set-off  against  the  mortgagee, 
must  show  some  other  fact,  than  the  mere  existence 
le  demand  which  is  the  proper  subject  of  set-ofF.,, 
he  bill  does  not  aver  the  insolvency  of  the  Round 
intain  Coal  &  Iron  Co.,  or  any  fact  in  respect  to  the 
;ed  claim  for  improvements,  which  justifies  the  in- 
osition  of  a  court  of  equity,  to  enjoin  the  sale  of  the 
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stock,  for  the  payment  of  the  debt  admitted  to  be  true. 
Tate  v.  Evans,  54  Ala.  16.  In  fact  the  corporation  is  not 
even  a  party  defendant  to  the  bill .  But  considering  all 
necessary  averments  and  amendments  made,  the  speci- 
fic denials  of  the  answer,  the  resolution  of  the  board 
of  directors  authorizing  the  improvements,  the  failure  of 
the  bill  to  bring  complainant  within  the  terms  of  the  res- 
olution, upon  which  he  bases  his  claim,  we  think  the 
court  was  justified  in  decreeing  a  dissolution  of  the  in- 
junction. 

There  is  no  error  in  the  record  available  to  appellant, 
and  thereare.no  cross  assignments  of  error  by  appellee. 

Affirmed. 


Kent  &  Barnett  v.  Marks  &  Gayle. 

Bill  in  Equity  to  set  aside  the   Cancellation  of  a  Mortgage, 
and  to  foreclose  it. 

1.  Application  of  a  payment  on  a  debt;  right  of  creditor  in  absence  of 
specific  direction. — A  debtor  may,  at  the  time  of  payment,  direct  its  ap- 
plication; but  if,  at  the  time  of  payment,  he  is  indebted  to  the  same 
creditor  in  two  separate  accounts,  and  fails  to  give  any  direction  as  to 
how  the  said  payment  shall  be  applied,  the  creditor  has  the  right  to 
apply  it  to  either  one  of  his  debts ;  and  when  so  applied,  at  the  time 
of  payment,  both  parties  are  bound  by  such  application,  which  can 
not  be  changed  except  by  mutual  consent. 

2.  Burden  of  proving  specific  direction. — The  burden  of  proving  an 
alleged  specific  direction  as  to  the  application  of  a  payment  upon  a 
debt  to  a  creditor,  is  upon  the  debtor  who  affirms  such  special  direc- 
tion. 

3.  Cancellation  of  mortgage  by  mistake;  application  of  a  payment. — De- 
fendants owed  complainants  on  a  mortgage  and  on  an  open  account, 
and,  a  payment  having  been  made  by  defendants,  the  mortgage  was 
surrendered,  as  complainants  alleged,  through  a  mistaken  impression 
of  one  of  their  employe's  that  the  mortgage  debt  had  been  paid.  De- 
fendants testified  that  they  called  for  a  statement  of  their  "mortgage 
account,"  and  complainants'  bookkeeper  testified  that  they  called  only 
for  a  statement  of  their  open  account,  which  he  furnished.  There  was 
no  such  account  on  complainants'  books  as  a  "mortgage  account,"  and 
the  amount  paid  by  defendants  was  the  exact  amount  of  the  open  ac- 
count.   Defendants  knew  that  the  money  paid  by  them  was  less  than 
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the  mortgage  debt.  Complainants  produced  in  evidence  the  state- 
ment of  the  open  account  which  they  claimed  to  have  furnished,  while 
defendants  failed  to  produce  the  statement  of  the  "mortgage  ac- 
count," which  they  alleged  was  furnished  them.  Held,  that  the  pay- 
ment was  on  the  open  account,  and  that  the  mortgage  was  surrendered 
by  mistake. 

Appeal  from  the  City  Court  of  Montgomery,  in 
Equity. 

Heard  before  the  Hon.  Thos.  M.  Akrington. 

The  bill  in  this  case  was  filed  by  the  appellees,  Marks 
&  Gayle,  against  the  appellants,  Kent  &  Barnett,  on 
November  7,  1891 ;  and  sought  to  have  annulled  and  set 
aside  the  cancellation  of  a  certain  mortgage,  given  by 
respondents  to  the  plaintiffs,  and  then  to  have  the  said 
mortgage  foreclosed.  The  facts  of  the  case  are  suffi- 
ciently stated  in  the  opinion.  Upon  the  final  submis- 
sion of  the  cause,  on  the  pleadings  and  proof,  the  chan- 
cellor granted  the  relief  prayed  for.  The  defendants 
appeal,  and  assign  as  error  this  decree  of  the  chancellor. 

John  Gindrat  Winter,  for  appellants. —  (1.)  The 
debtor  has  the  right  to  direct  the  application  of  payment 
if  made  at  the  time  of  payment. — McCurdy  v.  Middleton, 
82  Ala.  137,  2  So.  Rep.  721.  (2.)  A  mistake  to  justify 
the  annulling  of  the  cancellation  of  a  mortgage  must  be 
mutual. — Porter  v.  Collins,  90  Ala.  510;  8  So.  Rep.  80. 
(3.)  Courts  of  equity  will  not  interfere  unless  the  mis- 
take is  shown  by  clear  and  satisfactory  proof ;  or  unless 
a  demand  and  refusal  to  correct  is  alleged  and  proven. — 
Alexander  v.  Caldtvell,  55  Ala.  517;  Campbell  v.  Hatchett, 
55  Ala.  548 ;  Berry  v.  Sowell,  72  Ala.  14 ;  Berry  v.  Webb, 
77  Ala.  507 ;  Guilmartin  v.  Urquhart,  82  Ala.  570,  1  So. 
Rep.  897 ;  Harold  v.  Weaver,  72  Ala.  373 ;  1  Brick.  Dig. 
681, §  611. 

T.  Scott  Sayre,  contra. — The  application  of  a  pay- 
ment by  the  respondents  to  the  open  account  having 
been  made  at  the  time  of  payment,  without  objection  on 
the  part  of  respondents,  is  binding ;  and  the  burden  of 
proving  the  specific  direction  is  upon  the  debtor  making 
the  payment. — Levystein  v.  Whitman,  59  Ala.  345. 

HARALSON,  J. — The  primary  object  of  the  bill  in 
this  case   is  the  foreclosure  of  a  mortgage  given  on  real 


Digitized  by 


Google 


352  SUPREME  COURT  [Nov.  Term, 

[Kent  &  Burnett  v.  Marks  &  Gayle.] 

estate  by  appellants,  who  were  defendants  in  the  lower 
court,  to  appellees,  the  complainants  there,  to  secure  a 
note  of  the  defendants  to  the  complainants,  for  $508.88. 

This  note  and  mortgage  were  due  and  unpaid,  on  the 
2d  February,  1891.  The  defendants  were  also  indebted 
to  complainants,  on  that  date,  for  a  balance  on  open  ac- 
counts, in  the  sum  of  $432.43.  On  that  day,  defendants 
paid  to  complainants  the  sum  of  $432.43,  the  amount 
due  and  owing  by  them  on  their  open  account ;  and  one 
of  the  employes  of  complainant,  under  the  mistaken  im- 
pression,-as  is  averred,  that  it  was  the  mortgage  debt 
that  had  been  satisfied,  delivered  to  defendants  the  mort- 
gage, but  did  not  deliver  to  them  the  note,  secured  by  it, 
which  note,  it  is  alleged,  was  lost  or  mislaid. 

The  appellants  claim,  that  they  paid  their  mortgage, 
and  not  the  balance  on  their  open  account,  and  there  is, 
therefore,  no  mortgage  debt  due ,  and  no  mortgage  to 
foreclose,  whereas,  the  complainants  in  the  suit  allege, 
it  was  the  balance  of  the  account  that  was  paid,  and  the 
mortgage  is  still  alive,  unaffected  by  its  delivery,  through 
mistake  to  the  defendants.  There  is  no  dispute  as  to 
the  amount  that  was  paid  on  the  2d  of  February,  1891, 
but  the  sole  contention  between  the  litigants  is  one  of 
the  application  of  the  payment,  whether  to  the  mort- 
gage or  open  account  debt. 

The  prayer  of  the  bill  is  to  have  the  surrender  and 
cancellation  of  said  mortgage  set  aside,  and  for  a  fore- 
closure of  the  same.  The  chancellor  granted  the  relief 
prayed,  and  this  appeal  is  to  reverse  that  decree. 

The  case  is  not  one,  nor  is  it  similar  to  one,  for  the 
reformation  of  a  written  instrument  for  an  alleged  mis- 
take in  its  execution,  and  the  authorities  referred  to  and 
the  argument  submitted  by  counsel  in  reference  to  such 
a  case  as  analogous  to  this,  are  without  application.  The 
question  here,  as  stated,  is  one  purely  of  fact,  as  to  the 
application  of  the  payment  of  the  money  made  by  de- 
fendants to  complainants.  If  the  money  was  paid  on 
the  open  account,  and  to  close  it  up,  and  the  mortgage 
was  delivered  up  by  mistake,  when  nothing  had  been 
paid  on  it,  then  its  delivery  to  defendants  did  not  affect 
it  at  all,  and  it  remained  in  their  hands,  though  marked 
cancelled  by  complainants,  just  as  valid  and  of  as  much 
force  and  effect,  as  if  it  had  remained  in  complainants 
hands.  Defendants,  in  such  case,  would  be  held  to  be 
the  depositaries  of  it,  in  trust  for  complainants. 
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jet  us  enquire,  then,  about  this  payment.  It  must 
admitted,  that  at  the  time  of  payment,  the  defendants 
i  the  right  to  direct  its  application  ;  but,  if  they  failed 
E*ive  any  directions  as  to  how  it  should  be  applied, 

complainants  had  the  right  to  apply  it  to  either  one 
their  debts,  and  if  they  did  apply  it,  at  the  time,  to 
ir  open  account  debt,  both  parties  are  bound  by  it. 
e  burden  of  proving  an  alleged  specific  direction,  as 
the  application  of  a  payment,  is  upon  the  debtor. 
ystein  v.  Whitman,  59  Ala.  345. 

tfcD.  Cain  testified,  that  he  was  in  charge  of  the 
>ks  of  complainant,  temporarily,  from  the  26th  of 
mary,  to  the  4th  of  February,  1891,  in  the  absence  of 
.  Boyd,  the  regular  bookkeeper;  that  defendants  came 
on  the    2d  of  February,  and  asked  for  a  statement  of 

account  of  Kent  &  Barnett,  and  each  asked,  also, 
a  statement  of  his  personal  account ;  that  he ,  accord- 
;ly.  furnished  to  them  a  statement  of  the  open  account 
[vent  &  Barnett  with  complainants,  and  the  account 
T.  R.  Kent  with  them,  and  there  being  only  two 
ns  on  the  account  of  R.  A.  Barnett,  one,  an  item  of 
>it,  and  the  other,  of  credit,  he  furnished  no  written 
tement  to  him,  but  told  him  the  balance  that  was  to 

credit.  The  witness  attaches  to  his  deposition,  a 
y  of  the  account  he  rendered  to  defendants,  which  is 
ided,  "Messrs.  Kent  &  Barnett.  In  account  with 
ssrs.  Marks  &  Gayle."  That  account  aggregated,  on 

debit  side,  $3,645.46,  composed  altogether  of  cash 
lis,  advanced  at  different  times  to  them,  and  on  the 
dit  side,  to  $3,213.03,  the  proceeds  of  70  bales  of  cot- 
,  except  $100,  a  cash  payment  on  the  22d  of  January, 
»1,  leaving  a  balance  of  $432.43  due  by  them  to  com- 
inants,  on  the  2d  of  February*  on  open  account ;  and 
reference  to  any  mortgage  indebtedness  is  found  in 

statement.  He  further  testifies,  that  defendants  set- 
1  with  him  by  that  statement  of  account,  and  paid 
t  balance  by  drawing,  each,  a  check  on  complainants, 

the  amount  he  had  with  them  to  his  individual 
dit,  and  by  paying  him  the  balance,  thereafter,  of 
►.84,  in  cash  ;  that  the  checks  drawn,  respectively,  by 
nt  and  Barnett,  were  credited  to  their  individual  ac- 
tnts,  balancing  them ,  and  the  amounts  they  paid ,  in 
ir  checks,  and  their  cash  payment,  exactly  aggre- 
ing  the  $432.43,  was  credited  to  defendants  in  their 
23 
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said  open  account  with  complainants,  to  balance  and 
settle  the  same  in  full ;  that  they  had  the  statement  fur- 
nished to  them,  at  the  time  they  paid  the  balance  of  the 
account  as  shown;  and  there  was  no  account  of  theirs  of 
the  mortgage  transaction  on  the  books  of  complainant. 

W.  M.  Marks  testified,  that  on  the  2d  February,  he 
was  cashier  and  general  utility  man  of  complainants, 
and  remembered  the  transaction  with  defendants  on  that 
day  ;  that  nothing  was  said  to  him  about  their  indebted- 
ness to  complainants,  except  that  he  was  told,  they  had 
settled  it  and  wanted  their  mortgage,  and  he  did  not  re- 
member whether  this  was  told  him  by  one  of  them  or  by 
some  one  in  the  office  ;  that  he  did  not  investigate  to  see 
whether  they  had  settled  or  not,  but  believing  they  had 
paid  the  mortgage  and  account,  he  surrendered  the  mort- 
gage to  them  ;  that,  as  a  matter  of  fact,  defendants  had 
not  paid  said  note  and  mortgage  ;  and,  a  few  days  after- 
wards, Mr.  Boyd,  the  book-keeper,  called  his  attention  to 
that  fact;  that  he  afterwards  saw  defendants,  and  they 
acknowledged ,  that  their  mortgage  debt  was  not  paid  ,and 
stated  that  they  were  unable  to  pay  the  same  then,  but 
would  make  a  new  mortgage,  any  way  complainants  de- 
sired it ;  that  complainants  drew  up  another  mortgage, 
giving  them  additional  time  for  the  payment  of  the 
amount  claimed,  and  on  May  the  2d,  complainants  re- 
ceived a  letter  from  defendants,  in  the  handwriting  of  T. 
R.Kent,  in  which  they  said  they  had  not  signed  the 
mortgage,  and  requesting  them  to  fill  out  one  for  $481.58, 
with  instructions,  and  send  to  them,  and  they  would 
sign— concluding  with  an  apology  for  not  attending  to 
the  matter  sooner. 

Another  witness,  W.  A.  Gayle,  corroborates  the  wit- 
ness Marks,  as  to  these  conversations  with  defendants 
testified  to  by  him,  and  of  their  having  promised  to  make 
a  new  mortgage  for  the  old  one,  which  they  acknowledged 
had  not  been  paid,  and  states,  that  the  defendants  came 
to  Montgomery  for  the  purpose  of  giving  such  a  mort- 
gage, but  complainants  desired  their  wives  to  join  with 
them  in  its  execution,  and  on  that  account  it  was  not 
done,  but  they  departed  with  the  agreement,  if  com- 
plainants would  send  a  Notary  Public  to  their  houses 
with  the  mortgage,  they  and  their  wives  would  execute  it ; 
and  they  requested  this,  to  save  their  wives  a  trip  to 
Montgomery. 
Vol.  101. 
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The  defendants  each  testified  in  substance,  that  they 
went  together,  on  the  2d  February,  to  the  ofiice  of  com- 
plainants, and  called  for  the  balance  on  their  mortgage 
account,  and  paid  it,  and  the  mortgage  was  delivered  to 
them ;  that  there  was  no  statement  of  the  account  of 
Kent  <fe  Barnett  with  complainants  rendered  &o  them,  at 
the  time,  but  the  balance  due  on  the  mortgage  account 
was  handed  to  them.  They  deny  the  conversations  de- 
posed to  by  witnesses,  Gayle  and  Marks,  for  complainants, 
as  to  their  acknowledging,  that  they  had  not  paid  the 
old  mortgage,  and  agreeing  to  give  another,  but  they  say 
that  they  did  promise  to  give  a  mortgage,  if  they  found 
they  owed  anything,  and  the  promise  to  do  so  was  some- 
time after  their  first  conversation  with  Gayle. 

Kent  states  that  he  wrote  the  letter  referred  to  to  the 
complainants,  but  he  gives  no  explanation  of  it,  and 
Barnett  states,  that  he  knows  nothing  about  it,  and  both 
say,  the  money  was  paid  to  be  applied  to  "the  mortgage 
account , ' '  as  they  repeatedly  style  the  account ,  for  which 
they  called,  and  which  they  say  they  paid. 

It  will  be  thus  seen,  that  the  evidence  for  the  parties, 
is  in  material  conflict,  reconcilable  alone,  as  we  prefer  to 
consider  it,  on  the  score  of  the  infirmity  of  human" mem- 
ory,  when  stimulated  by  self  interest,  and  a  desire  which 
is  very  natural, — if  it  is  not  always  commendable, — to 
succeed  in  the  struggles  of  a  law-suit.  Here,  as  is  gen- 
erally the  case,  some  foot  prints  have  been  left,  which 
lead  to  a  satisfactory  solution  of  the  vexing  question  be- 
tween the  parties,  as  to  which  their  statements  are  at 
such  variance. 

Cain  testified,  that  defendants,  when  they  called  asked 
for  a  "statement  of  the  account  of  Kent  &  Barnett/'  and  de- 
fendants say,  they  asked  for  the  statement  of  their 
"mortgage  account."  Cain  testified  further,  that  he  fur- 
nished them  a  statement  of  their  account, — and  not  a 
statement  of  what  was  due  on  the  mortgage, — showing, 
that  they  owed  the  complainants  a  balance  of  $432.43  on 
open  account ;  that  they  also  called  for  their  individual 
accounts;  and  he  furnished  them,  showing  that  Kent 
had  to  his  credit  $314.19,  and  Barnett  to  his,  $29.40, 
which  balances  they  drew  cheeks  against  to  pay  on  the 
account  rendered,  which  two  sums,  with  $88.84,  which 
they  paid  in  cash,  exactly  equalled  the  balance  of  $432.43 
and  satisfied   that  open  account.     The  defendants  say 
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they  paid  the  mortgage  account,  and  not  the  open  account. 
Now,  it  appears,  there  was  no  such  account  on  the  books 
of  complainants,  as  "the  mortgage  account, "  and  it  was 
unnecessary  to  have  been  there,  &s  the  mortgage  and 
note,  on  which  nothing  is  shown  to  have  been  paid,  were 
a  stated  account,  always  of  what  was  due,  except  the  in- 
terest, and  if  any  payments  had  been  made  on  the  note, 
they  should,  properly,  have  appeared  endorsed  thereon. 
Again,  defendants  paid  the  exact  amount  of  the  balance 
due  on  the  open  account,  and  not  the  amount  due  on  the 
note  and  mortgage.  They  knew  they  had  an  open,  un- 
secured, current  open  account  with  complainants,  and 
they  knew,  that  the  amount  of  their  mortgage  indebted- 
ness was  $508.88,  with  interest  from  Jany.  1,  1891,  an 
amount  larger  than  the  sum  they  were  paying.  It  was 
a  fact,  we  must  hold,  they  knew  with  absolute  certainty, 
that  $432.43, — the  amount  they  paid, — was  not  equal  to 
their  mortgage  debt,  and,  therefore,  could  not  pay  it.  It 
is  true  Kent  testifies  that  he  paid  $100  on  the  mortgage, 
in  January  ;  but  that  credit  was  applied  to  the  open  ac- 
count, which  was  rendered  to  the  defendants  by  Cain, 
and  not  disputed,  leaving  a  balance  of  $432,43,  which 
they  settled  in  the  manner  shown.  If  credited  to  the 
mortgage,  and  added  to  the  indebtedness  on  the  other 
account,  the  mortgage  would  have  been  $408,88,  and  the 
balance,  on  open  account,  $532.43  both  making  $941.31, 
the  same  amount  they  owed  on  the  day  they  paid  the 
balance  on  open  account;  and  yet  they  denied,  after  pay- 
ing that  sum ,  that  they  owed  any  thing  more  to  com- 
plainants, either  on  open  account  or  mortgage. 
Their  memories  are  at  fault.  Besides,  defendants  say 
they  called  for  their  individual  accounts,  in  addition  to 
the  mortgage  account,  and  all  three  were  furnished,  Bar- 
nett being  told,  simply,  what  was  due  on  his  $29.40. 
Kent  attaches  to  his  deposition  his  individual  account, 
which  Cain  says  he  furnished  him,  showing  a  balance 
due  him  of  $314.19,  but,  he  does  not  attach  the  " mort- 
gage account/'  which  he  and  Barnett  both  testify  Cain 
furnished.  Certainly,  then,  an  account  of  Kent  &  Bar- 
nett was  furnished  by  Cain.  Both  sides  agree  as  to  that, 
and  they  both  agree,  in  the  further  fact,  that $432 .43  was 
the  balance  of  the  account  rendered,  and  the  sum  that 
was  paid  by  defendants  to  settle  the  account,  whatever 
it  may  have  been.  Cain  attaches  to  his  deposition,  a 
Vol.  101. 
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copy  of  the  account  he  swears  he  rendered,  showing  the 
balance  defendants  paid.  Why  did  not  defendants  or 
one  of  them,  attach  to  their  deposition,  the  mortgage  ac- 
count which  they  say  Cain  furnished?  What  became  of 
that  account?  If  it  had  been  the  mortgage  account  that 
was  rendered,  as  they  say  it  was,  and  it  showed  a  bal- 
ance of  $432.43,  which  they  admit  they  paid,  and  it 
had  been  produced,  it  would  have  been  decisive  of  this 
case  in  their  favor,. for  it  would  have  shown  that  their 
recollection  of  the  account  rendered,  and  the  amount 
due  on  it,  was  correct,  and  Cain's  incorrect.  We  are 
not  permitted  to  doubt,  therefore,  that  the  reason  they 
did  not  attach  "the  mortgage  account' '  to  their  deposi- 
tions is,  that  they  were  mistaken,  and  no  such  account 
was  in  their  hands,  or  ever  had  been.  In  this  connec- 
tion, too,  a  fact  of  very  significant  importance  may  be 
mentioned, — that  after  paying  the  $432.43,  the  amount 
of  their  open  account,  the  defendants,  when  Marks  went 
to  see  them,  and  reminded  them  that  the  mortgage  had 
been  delivered  up  by  mistake,  told  him,  as  they  depose, 
that  they  had  paid  all  they  owed  him,  and  were  unwill- 
ing to  admit  that  they  owed  him  anything,  and  yet  the 
evidence  satisfactorily  shows,  they  owed  $941.31  without 
interest,  $432,43  of  which,  only,  they  had  paid.  Their 
memories  were  not  very  accurate  therefore.  Another 
circumstance  shows  that  their  memories  were  uncertain. 
Denying  when  approached,  as  they  say,  that  they  owed 
anything,  or  had  commited  any  mistake,  Kent  eventu- 
ally became  convinced  they  were  mistaken  as  to  having 
paid  the  balance  due  on  the  open  account  and  agreed  to 
give  a  new  mortgage  to  securfe  it,  and  Barnett  does  not 
deny  owing  the  balance  of  the  unsecured  account.  On 
the  2d  of  May,  Kent,  as  has  been  shown,  in  the  name 
of  Kent  &  Barnett,  wrote  to  complainants  agreeing  to  exe- 
cute a  new  mortgage,  if  they  would  send  one  down  by 
their  young  man,  with  instructions,  and  apologizing  for 
not  having  attended  to  the  matter  sooner. 

Our  finding,  after  a  careful  consideration,  is  that  the 
mortgage  debt  has  never  been  paid;  that  defendants  are 
mistaken  in  so  supposing;  that  the  mortgage  was  surren- 
pered  by  mistake,  and  that  the  decree  of  the  court  below 
is  free  from  error. 
-Affirmed. 
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Prince  &  Blackman  v.  Bissinger. 

Action  for  Damages  for  the  Breach  of  a  Contract. 

1.  New  trial;  excessive  damages. — In  an  action  by  contractors  for  re- 
fusing to  permit  them  to  perform  the  contract  to  build  storehouses 
for  defendants,  at  the  gross  price  of  $4,500,  where  one  of  the  plain- 
tiffs, as  a  witness,  estimated  the  cost  to  build  at  $3,040,  but  omitted 
from  his  estimate  certain  items  of  cost  to  his  firm,  the  propriety  of 
including  which  was  not  questioned  when  testified  to  by  an  expert, 
who  placed  their  cost  at  $1,100,  a  judgment  for  the  plaintiff  in  the 
sum  of  $500  is  excessive  ;  and  the  court,  on  plaintiff's  refusal  to  abate 
their  judgment  to  the  extent  of  $150,  properly  grants  a  new  trial,  on 
motion  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  J.  M.  Carmichael. 

This  action  was  brought  by  the  appellants,  Prince  & 
Blackman,  to  recover  from  S.  Bissinger,  the  defendant, 
for  the  breach  of  a  contract  entered  into  by  the  plaintiffs 
and  the  defendant ;  and  was  commenced  by  attachment. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. The  appeal  is  prosecuted  by  the  plaintiffs  from  a 
judgment  of  the  circuit  court  granting  a  new  trial  on 
the  motion  of  the  defendant,  on  the  grounds,  among 
others,  that  the  damages  assessed  by  the  verdict  of  the 
jury,  and  in  the  judgment  rendered  thereon,  were  exces- 
sive . 

H.  L.  Martin  and  H.  H.  Blackman,  for  appellants. 

Borders  &  Carmichael,  contra. 

McCLELLAN,  J. — Prince  &  Blackman,  on  the  theory 
that  they  had  entered  into  a  contract  with  Bissinger  to 
build  two  certain  storehouses  in  the  town  of  Ozark  for 
the  gross  sum  of  $4,500,  and  that  Bissinger  had  violated 
the  contract  and  refused  to  allow  them  to  perform  their 
part  of  it,  bring  this  suit  to  recover  $800  damages,  which 
they  claim  would  have  been  their  net  profits,  had  they 
been  permitted  to  build  the  house  according  to  the  plans 
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and  specifications  alleged  to  have  been  agreed  upon. 
The  jury  returned  a  verdict  for  $500  in  favor  of  plain- 
tiffs, and  judgment  was  entered  accordingly.  On  motion 
of  defendant,  the  plaintiffs  declining  to  abate  their  judg- 
ment to  the  extent  of  $150,  the  judgment  was  set  aside, 
and  a  new  trial  granted  on  the  ground  that  the  verdict 
was  excessive.  We  think  this  action  of  the  court  was 
free  from  error.  The  witness  for  plaintiffs,  Prince,  one 
of  them,  omitted  from  his  estimate  of  the  cost  to  his 
firm  of  erecting  the  building  several  items  which  mani- 
festly should  have  been  included,  and  the  propriety  of 
including  which  was  not  questioned  when  they  were 
deposed  to  by  Tye,  a  disinterested  and  expert  witness 
for  the  defendant.  Without  these  items  the  aggregate 
of  the  estimated  cost  as  testified  by  Prince  was  about 
$3,040.  The  aggregate  of  these  improperly  omitted 
items  was  about  $1,100,  which,  added  to  the  patently 
faulty  estimate  of  Prince,  made  the  total  cost  $4,140. 
This  sum  deducted  from  the  contract  price  of  $4,500 
leaves  a  balance  of  $360  only,  instead  of  $500,  for  which 
verdict  was  returned.  To  this  conclusion  the  evidence 
was  substantially  without  conflict.  There  was  conflict 
in  the  evidence  as  to  the  amount  of  each  item  embodied 
in  the  estimate  of  Prince,  but  in  the  conclusion  we  have 
reached  it  has  been  assumed  that  the  estimate  of  that 
witness,  so  far  as  it  went,  was  correct.  Whether  that 
estimate  or  Tye's  in  respect  of  the  items  common  to 
both  was  correct  was  a  question  for  the  jury,  whose  find- 
ing upon  it  should  not  be  and  has  not  been  disturbed  by 
the  court. 

The  judgment  of  the  court  granting  a  new  trial  is 
affirmed , 


Town  of  Luverne  v.  Shows. 

Action  of  Assumpsit . 

1.  Construction  of  a  statute  incorporating  a  town. — An  act  of  the  gen- 
eral assembly  incorporating  a  town,  which  declares  that  the  corporate 
limits  shall  be  "one  mile  each  way,  north,  south,  east  and  west  from 
the  court  house  square, "  as  laid  out  by  by  a  land  company,  will   be 
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construed  to  fix  the  boundary  lines  of  the  corporate  limits  of  said 
town  to  be  almost  a  circle,  with  a  radius  of  one  mile,  with  its  center 
at  the  court  house  square ;  and  a  place  of  business  two  hundred  yards 
southwest  from  the  court  house  square  is  within  the  corporate  lim- 
its. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  the  appellee,  Thomas  W. 
Shows,  against  the  town  of  Luverne.  The  facts  of  the 
case  are  sufficiently  stated  in  the  opinion .  The  cause 
was  tried  without  the  intervention  of  a  jury,  and  judg- 
ment was  rendered  for  the  plaintiff.  The  defendant  now 
brings  this  appeal,  and  assigns  as  error  the  rendition  of 
this  judgment. 

Gamble  &  Bricken,  for  appellants. — In  the  construc- 
tion of  a  statute,  the  intention  of  the  legislature  must 
be  taken  into  consideration,  and  a  liberal  interpretation, 
which  would  defeat  the  purposes  of  the  statute  will  not 
be  adopted,  if  any  other  reasonable  construction  can  be 
adopted. — Crosby  v.  Hawthorn,  25  Ala.  221;  Brook*  r. 
Mobile  School  Commissioners ,  31  Ala.  227  ;  Ryan  v.  Couch, 
66  Ala%244;  Ex  parte  Plowman,  53  Ala.  440;  Jones  v. 
Drewry,  72  Ala.  311 ;  Lehman  v.  Robinson,  59  Ala.  219; 
Ex  parte  Dunlap,  71  Ala.  73  ;  Danzy  v.  State,  68  Ala.  296 ; 
2  Brick.  Dig.  462,  §§  22,  33. 

M.  W.  Rushton  and  I.  H.  Parks,  contra,  cited  Groom* 
v.  Hannon,  59  Ala.  510  ;  Carlisle  v.  Godwin,  68  Ala.  137 ; 
Reese  v.  State,  73  Ala.  18;  Lehman  v.  Robinson.  59  Ala. 
219  ;  SyJces  v.  Shows,  74  Ala.  382  ;  Amos  v  State,  73  Ala. 
501 ;  Cahaba  v.  Burnett, 34  Ala.  408  ;  Maxwell  v.  Grisivold, 
10  How.  242,  and  cases  there  cited;  Raisler  v.  M.  <fr  C. 
C.  of  Athens,  66  Ala.  198  ;  Winter  v.  City  Council,  65  Ala. 
403  ;  Welch  v.  Mayor,  48  Ala.  291 ;  Wiley  v.  Parmer,  14 
Ala.  627  ;  P.  &  M.  Ins.  Co.  v.  Tunstall,  72  Ala.  142  ;  King 
v.  Martin,^  Ala.  177  ;  3  Brick.   Dig.  51,  §  10. 

COLEMAN,  J. — Thomas  Shows  having  paid  to  the 
municipal  corporation  of  the  town  of  Luverne,  under 
protest,  five  hundred  dollars  for  a  license  to  retail  spirit- 
uous liquors,  instituted  the  present  action  to  recover  back 
the  money.  Plaintiff  contends  that  by  a  proper  construc- 
tion of  the  act  of  the  legislature  incorporating  the  town, 
Vol.  101. 
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his  place  of  business  was  not  within  the  corporate  limits . 
We  need  not  consider  some  of  the  difficulties  in  plain- 
tiff's way  if  this  were  true,  but  will  rest  our  decision 
upon  the  case  made  by  him.  Acts  of  1890-91,  p.  403, 
approved  Feb.  Qth,  1891,  after  incorporating  the  town  of 
Luverne,  declares  that  the  corporate  limits  shall  be  "one 
mile  each  way,  north,  south,  east  and  west  from  the 
court  house  square,  as  laid  out  by  the  Luverne  Land 
Company,  and  recorded  in  the  probate  office  of  said 
county. "  "The  court  house  square,"  from  the  map, 
seems  to  be  a  block  200  feet  south  and  north  by  100  feet 
east  and  west.  The  plaintiffs  place  of  business  was 
about  two  hundred  yards  southwest  from  the  court  house 
square . 

According  to  plaintiffs  contention  the  area  incorpo- 
rated consists  of  two  strips  of  land  200  feet  wide  running 
east  and  west,  and  one  hundred  feet  wide  running  north 
and  south,  crossing  each  other  at  right  angles,  including 
the  courthouse  square  as  the  centre,  and  his  place  of 
business  being  in  a  southwestern  direction  from  the 
square,  he  is  neither  west  nor  south,  and  consequently 
his  place  of  business  is  not  within  the  corporate  limits. 
The  argument  is  wholly  untenable.  Tested  by  a  merid- 
ian line,  he  is  west  of  the  square,  and  by  latitude  he  is 
south  of  the  square.  A  further  reading  and  construc- 
tion of  the  act,  in  the  light  of  facts,  demonstrates  more 
conclusively,  if  possible  that  there  is  no  merit  in  the  con- 
tention. At  the  time  of  the  adoption  of  the  act  of  the 
legislature,  svpra,  incorporating  the  town  of  Luverne, 
the  town  was  an  existing  municipal  corporation,  incor- 
porated under  the  general  laws  of  the  State.  Its  boun- 
daries at  that  time  were  "one-half  mile  each  way  from 
the  court  house,  reserved  as  per  the  Luverne  Land  Co." 
survey  or  plat.  The  map  or  plat  of  the  town  as  incor- 
porated under  the  general  laws,  shows  that  plain- 
tiff was  included  within  the  corporate  limits  as  then 
incorporated.  As  a  matter  of  course,  "one  half  mile 
each  way  from  the  court  house' '  would  include 
plaintiff,  whose  place  of  business  in  the  town, 
during  the  years  1889  and  1890,  was  only  two 
hundred  yards  from  the  square,  and  had  never  been 
changed.  The  act  of  the  legislature  of  1890-91,  supra, 
further  provided  that  "the  present  and  future  inhabitants 
of  said  town  shall  be  and  continue  the  body  politic  and 
corporate,  under  the   name  and  style  of  The  Town  of 
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iAnTerne."  Under  the  proof,  the  plaintiff  and  his  place 
of  business  was  expressly  declared  to  be  included  in  the 
"body  politic  and  corporate  of  The  Town  of  L^uverae." 
Other  provisions  of  the  act  manifest  with  equal  clearness 
the  legislative  intent.  Would  not  a  fair  interpretation 
of  the  act  fix  the  boundary  line  of  the  corporate  limits 
to  be  almost  a  circle,  with  its  center  at  the  "court  house, 
as  per  the  Luverne  Land  Company's  survey  or  plat?" 

The  circuit  court  erred  in  rendering  judgment  for  the 
plaintiff.  A  judgment  will  be  here  rendered  for  the  de- 
fendant. The  costs  of  appeal  and  of  the  trial  court  will 
be  taxed  against  the  plaintiff. 

Reversed  and  rendered. 


Ross  v.  New  England  Mortgage  Secu- 
rity Co. 

Bill  in  Equity  to  enjoin  Sale  under  a  Mortgage,  and  to  hare 
Mortgage  declared  Void  and  Cancelled. 

1.  Penal  statutes;  act  regulating  the  doing  of  business  by  foreign  corpo- 
rations in  this  State. — The  act  approved  February  28,  1887,  "  to  give 
force  and  effect  to  section  4,  Article  XIV  of  the  constitution ,"  which 
regulates  the  manner  of  conducting  business  in  this  State  by  foreign 
corporations,  which  prescribes  the  penalties  for  the  violation  of  the 
fundamental  law  in  reference  thereto,  and  which  provides  means  for 
the  enforcing  and  collecting  such  penalties,  is  a  penal  statute  under 
the  law  (Code,  §  3705),  and  did  not  go  into  effect  until  thirty  days 
after  the  adjournment  of  the  General  Assembly  at  which  it  was 
passed ;  the  act  itself  not  specifically  providing  for  an  earlier  date  for 
it  to  take  effect. 

2.  Mortgage  to  foreign  corporations;  when  not  controlled  by  act  ap- 
proved February  28y  1887.— The  act  approved  February  28,  1887,  "to 
give  force  and  effect  to  section  4,  Article  XIV  of  the  constitution ,"  is 
a  penal  law,  and  a  mortgage  executed  by  a  resident  of  this  State  to  a 
foreign  corporation  on  March  1,  1887,  being  executed  within  thirty 
days  after  the  adjournment  of  the  General  Assembly,  at  which  said 
act  was  passed,  is  not  governed  by  its  provisions,  and  not  being  viola- 
tive of  any  other  statute,  is  a  valid  and  binding  contract  between  the 
parties. 

3.  Bill  to  cancel  mortgage;  offer  to  do  equity. — Before  a  court  of 
equity  will  grant  relief  on  a  bill  filed  to  have  a  mortgage  declared 
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void  and  cancelled  as  violative  of  constitutional  and  statutory  pro- 
visions, the  complainant  must  offer  to  do  equity  by  refunding  the 
money  he  has  received  under  the  mortgage ;  but  an  offer  in  such  a 
bill,  that  if  the  debt  past  due  is  "  held  valid  in  any  event,  complain- 
ant hereby  offers  and  is  able  and  willing  and  ready  to  pay  the  same," 
is  not  such  an  offer  to  do  equity  as  the  law  requires. 

4.  Same;  requisites  for  foreclosure. — Where  a  bill  is  filed  by  the 
mortgagor  to  have  his  mortgage  declared  void  and  cancelled,  there 
can  be  no  decree  of  foreclosure  of  said  mortgage  (in  the  absence  of  a 
cross-bill  by  the  mortgagee,  praying  a  foreclosure),  unless  the  com- 
plainant in  his  bill  offers  to  do  equity,  and  submits  himself  to  the 
authority  and  jurisdiction  of  the  court ;  but  an  averment  in  the  bill 
that,* if  '*  the  court  should  ascertain  that  said  mortgage  is  void,  and 
should  order  a  reference  to  the  register  to  ascertain  and  report  the 
amount  due  from  the  complainant  to  the  respondent,  he  is  ready  and 
willing  to  pay  the  same,"  is  neither  such  an  offer  to  do  equity,  nor 
such  a  submission  of  the  complainant  to  the  authority  and  jurisdic- 
tion of  the  court  as  would  justify  a  decree  of  foreclosure. 

5.  Same;  when  decree  of  foreclosure  erroneous. — When,  on  a  bill  filed 
to  have  a  mortgage  executed  on  March  1, 1887,  to  a  foreign  corporation 
declared  void  and  cancelled,  as  violative  of  section  4,  Article  XIV  of 
the  constitution  and  the  act  approved  February  28,  1887,  to  give 
force  and  effect  to  this  constitutional  provision,  there  is  no  sufficient 
offer  by  complainant  to  do  equity,  or  to  submit  himself  to  the 
authority  and  jurisdiction  of  the  court,  and  the  proof  shows  that  the 
defendant  has  complied  with  the  requirements  of  the  said  constitu- 
tional and  statutory  provisions,  at  the  time  of  making  the  loan  and 
taking  the  mortgage  to  secure  it,  a  decreeof  foreclosure  should  not 
be  rendered,  but  the  bill,  being  without  equity,  should  be  dismissed. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  May  2,  1891,  by  the 
appellant,  C.  E.  Ross,  against  the  New  England  Mort- 
gage Security  Co. ;  and  prayed  to  have  a  threatened  sale 
of  the  lands  conveyed  in  a  mortgage  enjoined,  and  that 
the  mortgage  be  declared  void  as  violative  of  section  4, 
Article  XIV  of  the  constitution  and  the  act  approved 
February  28,  1887,  to  give  force  and  effect  to  this  consti- 
tutional provision. 

The  averments  of  the  bill  and  its  exhibits  are  suffi- 
ciently stated  in  the  opinion.  The  respondent  demurred 
to  the  bill  on  the  following  grounds  :  1st.  It  contains  no 
equity.  2d.  The  bill  fails  to  allege  that  the  respondent 
did  not  have  a  known  place  of  business  in  said  State, 
and  an  authorized  agent  therein  at  the  time  said  mort- 
gage was  executed.     3d  and  4th.    Because  the  act  ap- 
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proved  February  28,  1887,  "to  give  force  and  effect  to 
section  4,  Article  XIV  of  the  constitution/ '  is  a  penal 
statute,  and  was  not  in  force  at  the  date  of  the  execu- 
tion of  said  mortgage.  5th.  Because  the  complainant 
does  not  offer  in  his  bill  to  do  equity ,  by  offering  to  pay 
back  to  the  respondent  the  money  he  had  received  from 
it  under  said  mortgage.  Upon  the  submission  of  the 
pause  upon  the  demurrer,  the  chancellor  overruled  the 
1st  and  2d  grounds  of  demurrer,  and  sustained  the  3d, 
4th  and  5th  grounds.  The  bill  was  subsequently 
amended,  as  shown  by  the  opinion;  and  on  the  final 
submission  of  the  cause,  the  chancellor,  by  a  reference 
to  the  register,  ascertained  the  debt  due  upon  the  mort- 
gage, and  decreed  a  foreclosure  of  said  mortgage. 

This  appeal  is  prosecuted  by  the  complainant,  who 
assigns  as  error  the  interlocutory  decree  of  the  chancel- 
lor sustaining  the  several  grounds  of  the  respondent's 
demurrer,  and  the  final  decree  foreclosing  the  mortgage. 

M.N.  Carlisle,  for  the  appellant. — The  vital  question 
in  the  present  cause  is  whether  the  act  approved  Feb- 
ruary 28,  1887,  was  a  penal  statute.  It  is  not  a  penal 
statute,  and  therefore  the  mortgage  executed  on  March 
1,  1887,  was  void  as  violative  thereof. — Taylor  v.  United 
States,  3  How.  197  ;  Frohock  v.  Pattee,  38  Me.  103 ;  Hatha- 
way v.  Johnson,  ;  5  N.  Y.  93  ;  Short  v.  Hubbard,  2  Bing. 
355;  3  Met.  (Mass.)  522;  13  Johnson,  (N.  Y.)  497; 
Endlich  on  Statutes,  322-3. 

Caldwell  Bradshaw  and  James  E.  Wkbb,  contra. — 
The  act  approved  February  28,  1887,  was  a  penal 
statute,  and  did  not  take  effect  until  thirty  days  after 
the  adjournment  of  the  legislature  at  which  it  was  en- 
acted.— Code  of  1886,  §  3705;  Armstrong  v.  Buford,  51 
Ala.  410;  People  v.  Nedrow,  122  111.  363;  Gosselink  r. 
Campbell,  4  Clarke  (Iowa)  300. 

HARALSON,  J.— I.  The  bill  alleges  that  complain- 
ant, Ross,  on  the  first  day  of  March,  1887,  jointly  with 
his  wife,  executed  and  delivered  a  mortgage  to  the  de- 
fendant, the  appellee,  on  certain  lands  therein  described, 
which  mortgage  is  attached  to  the  bill  and  made  part 
thereof.  It  was  given  to  secure  a  loan  by  defendant  to 
complainant  of  $7,200  that  day  made,  for  which  corn- 
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aant  executed  his  note  to  the  defendant,  payable  on 
first  of  March,  1892,  at  the  office  of  the  Corbin 
king  Company  of  New  York,  to  which  note  were 
ehed  five  coupon  notes,  for  the  accruing  annual 
rest  on  said  principal  sum  loaned,  payable  on  the 
day  of  December  of  each  year,  except  the  last, 
3I1  was   payable   on    1st   day  of    March,  18tf2,  and 

the  principal,  were  payable  at  said  banking 
je  in  New  York.  By  the  terms  of  the  mortgage, 
jfault  should  be  made  in  the  payment  of  either  of 
e  notes,  at  the  option  of  the  holder,  the  whole  sum 
loney  received  became  due  and  payable  twenty  days 
r  such  default,  and  the  mortgage  f oreclosable . 
wo  of  the  interest  coupon  notes — the  ones  falling  due 
he  1st  of  December,  1889,  and  on  the  first  of  De- 
ber,  1890 — were  not  paid.  More  than  twenty  days 
r  default  in  the  payment  of  the  last  of  said  notes , 
defendant  was  proceeding  to  foreclose  said  mortgage, 
rding  to  its  terms,  by  advertisement  for  a  public  sale 
be  lands  therein  described,  when  the  complainant 
.  this  bill  to  enjoin  that  sale,  alleging  that  the  mort- 
*  was  void,  because  it  was  made  in  violation  of  the 
>f  the  legislature  of  this  State,  passed  on  the  28th  of 
ruary,  1887,  entitled,  "An  act  to  give  force  and  ef- 
to  section  4,  Article  XIV  of  the  constitution  of  the 
e,"  forbidding  foreign  corporations  to  do  business  in 
State,  except  on  compliance  with  conditions  pre- 
yed in  said  act.  The  prayer  was,  that  the  mortgage 
eclared  to  be  void  and  given  up  and  cancelled,  and 
general  relief. 

he  offer  in  the  bill  to  do  equity  is,  "But  if  said  inter- 
aotes  past  due  are  held  valid  in  any  event,  complain- 
hereby  offers,  and  is  able  and  willing  and  ready  to 
the  same."  A  demurrer  was  interposed  to  the  bill, 
eh  was  sustained  on  some  of  its  grounds,  when 
plainant  amended  the  bill,  offering  to  do  equity  as 
rws:  "Complainant  avers,  that  if,  upon  the  final 
•ing  of  this  cause,  the  court  should  ascertain  that 
mortgage  is  void,  and  should  order  a  reference  to 
register  to  ascertain  and  report  the  amount  due  from 
plainant  to  respondent,  he  is  ready  and  willing  and 

to  pay  the  8ame.,,  On  a  submission  of  the  cause, 
chancellor,  by  a  reference,  ascertained  the  debt,  and 
lered  a  decree  of  foreclosure  of  said  mortgage,  to  re- 
e  which  this  appeal  is  prosecuted. 
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II.  Penal  laws  are  defined  to  be,  those  which  prohibit 
an  act,  and  impose  a  penalty  for  the  commission  of  it. — 
2  Rapalje's  Law  Die.  945  ;  2  Abb.  Law  Die.  231 ;  18  Am. 
&  Eng.  Enc.  of  Law,  270.  The  statute  approved  Feb- 
ruary 28,  1887— Sess.  Acts,  1886-87,  p.  102— was  in- 
tended, as  declared  in  its  caption,  to  give  force  and  ef- 
fect to  section  4,  Art.  XIV  of  the  constitution  of  the 
State.  It  was  unlawful,  before  that  act  w-as  passed,  for 
a  foreign  corporation  to  engage  in  business  in  this  State, 
"without  having  at  least  one  known  place  of  business, 
and  an  authorized  agent  or  agents  therein."  That 
clause  of  the  constitution  was  prohibitory,  and  it  re- 
quired no  legislation  to  carry  the  mere  prohibition  into 
effect,  or  to  give  it  force. — Am.  Vn.  Tel.  Co.  v.  We*Urn 
Vn.  Tel.  Co.,  67  Ala.  30  ;  Nelmsv.  Edinburgh  Am.  L.  &  J/. 
Co.,  92  Ala.  159, 9  So.  Rep,  141 .  And  section  one  of  the  act 
approved  February  28,  1887,  merely  gives  regulation  as 
to  the  manner  of  conducting  business  in  the  State  by 
foreign  corporations,  and  did  not  make  it  any  more  un- 
lawful to  do  business  here,  without  complying  with  the 
requirements  of  the  constitution,  than  before  its  enact- 
ment. The  constitution  did  not  prescribe  any  penalty 
for  its  own  violation  ;  but  the  statute  comes  along,  and. 
in  order  to  secure  more  certain  compliance  with  the  fun- 
damental law,  prescribes  penalties  for  its  violation.  The 
second  section  provides,  that  whoever  shall  act  as  agent, 
or  transact  any  business  for  any  such  corporation  with- 
out having  first  complied  with  the  provisions  of  the  act, 
shall  forfeit  and  pay  to  the  State,  for  each  offense,  the 
sum  of  $500  ;  and  section  four  provides  a  penalty  of  $l,00o 
against  the  corporation,  for  doing  business  in  the  State 
without  having  complied  with  the  terms  of  the  act.  It 
is  further  prescribed,  that  these  penalties  shall  be  sued 
for  and  recovered  in  the  name  of  the  State,  by  the  solic- 
itor of  the  circuit  in  which  the  offense  was  committed, 
and  when  collected,  the  money  is  to  be  paid  into  the 
treasury  of  the  State,  less  the  solicitor's  fee;  and,  in 
case  of  the  non-payment  of  such  penalty,  the  party  of- 
fending shall,  on  conviction,  be  imprisoned  in  the  county 
jail,  or  sentenced  to  hard  labor  for  the  county,  for  a  pe- 
riod not  exceeding  six  months.  It  thus  appears  that 
said  enactment  is  essentially  a  penal  statute — Dudley  v 
Collier  &  Pinckard,  87  Ala.  431,  6  So.  Rep.  304.  In  that 
case,  which  sustains  the  view  of  this  statute  we  now 
Vol.  101. 
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,  it  is  singular  enough,  that  the  contract  executed 
le  8th  March,  1887,  succeeding  the  28th  Febru- 
the  date  the  legislature  adjourned,  was  declared  il- 
[,  although  the  thirty  days,  within  which  the  statute, 
g  penal,  had  to  go  into  effect,  had  not  elapsed.  Sec- 
3705  of  the  Code  evidently  escaped  the  attention  of 
attorneys  engaged  in  the  cause,  and  it  did  not  occur 
ie  learned  judge  delivering  the  opinion. 
I.  Section  3705  of  the  Code  provides,  that  "no 
il  act  shall  take  effect  until  thirty  days  after  the  ad- 
nment  of  the  General  Assembly  at  which  such  act 
passed,  unless  otherwise  specifically  provided  in  the 
' '  There  was  nothing  in  the  act  we  are  considering, 
cting  when  it  should  go  into  effect.  The  legislature 
urned  on  the  28th  February,  1887,  the  day  of  the 
roval  of  said  act.  It  follows,  therefore,  that  it  did 
go  into  effect  until  thirty  days  after  that  date. — 
strong  v.  Bufford,  51  Ala.  410;  Olmstead  v.  Crook,  89 
228,  7  So.  Rep.  776.  And,  inasmuch  as  this  mort- 
i  was  executed  on  the  1st  day  of  March,  1887,  within 
lays  from  the  date  of  said  enactment,  and  as  it  was 
so  far  as  appears,  in  violation  of  that  or  any  other 
ute,  it  must  be  held  to  be  a  valid  and  binding  con- 
t  between  the  parties  ;  and  there  was  no  error  in  sus- 
ing  the  3d  and  4th  grounds  of  demurrer  to  the  bill . — 
t.  Freehold  Ixind  Mortgage  Co.  v.  Sewell,  92  Ala.  170, 
>.  Rep.  143. 

7.  The  5th  ground  was  also  properly  sustained, 
re  was  no  offer  to  do  equity  by  refunding  the  money 
ch  the  complainant  had  received  under  the  mort- 
3.  He  had  no  right  to  have  a  cancellation  of  this 
tgage — as  he  sought — on  the  grounds  of  alleged  ille- 
ty,  in  its  having  violated  the  provisions  of  said  act 
lout  restoring  or  repaying  all  that  he  had  received 
er  the  mortgage,  principal  and  interest.  His  offer 
less  than  this,  and  was  not  an  offer  to  do  equity. — 
jr.  Freehold  Land  Mortgage  Co.  v.  Sewell,  92  Ala.  170, 
»o.  Rep.  143;  New  Eng.  Mortgage  Security  Co.  v. 
ell,  97  Ala.  483  ;  Pomeroy 's  Eq.,  g  391 ;  2  Story's  Eq. , 
J93-694. 

.  The  4th  and  5th  assignments  of  error  question 
decree  of  foreclosure  rendered  in  the  cause  by  the 
ncellor.  Whether  or  not  the  court  could  have  pro- 
led  to  a  foreclosure  of  the  mortgage  under  this  bill, 
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filed  by  the  mortgagor,  depends  upon  the  offer  of  com- 
plainant in  his  bill  to  do  equity.  The  original  bill,  as 
we  have  seen,  contained  no  sufficient  offer,  and  the  de- 
murrer was  properly  sustained  on  that  account.  In  the 
amendment  to  meet  this  defect  no  better  offer  was  made. 
It  is  conditioned  upon  the  court  finding  the  mortgage  to 
be  void,  (in  which  event. there  could  not  possibly  be  a 
foreclosure),  makes  no  offer  to  pay,  nor  does  the  com- 
plainant submit  himself  to  the  authority  and  jurisdic- 
tion of  the  court.  There  was,  however,  no  demurrer  to 
the  bill  as  thus  amended.  Yet  in  a  bill  filed  by  a  mort- 
gagor, there  can  be  no  decree  of  foreclosure  of  the  mort- 
gage— in  the  absence  of  a  cross  bill  by  the  mortgagee 
praying  a  foreclosure — unless  the  complainant  makes  an 
offer  in  the  bill  to  submit  himself  to  the  authority  and 
jurisdiction  of  the  court,  so  that  the  court,  without  more, 
may  compel  him  to  do  equity. — Br.  Bank  v.  Strothcr,  15 
Ala.  60  ;  Rogers  v.  Torbut,  58  Ala.  525  ;  Eslava  i\  ('romp- 
ton,  61  Ala.  514  ;   Garland  v.  Watson,  74  Ala.  323. 

A  decree  of  foreclosure  should  not  have  been  rendered 
in  the  cause,  even  if  it  was  agreeable  to  the  defen- 
dant for  it  to  have  been  done .  The  bill  was  without  any 
equity,  and  should  have  been  dismissed.  The  proof 
showed  that  the  defendant  had  complied  with  the  re- 
quirements of  the  constitution,  in  having  a  known  place 
of  business  and  an  authorized  agent  thereat  in  this 
State  before  and  at  the  time  of  the  loan  of  the  money 
and  taking  the  mortgage  to  secure  it. — Amer.  Freehold 
Land  Mortgage  Co.  v.  Seiccll,  supra. 

Let  a  decree  be  here  entered,  reversing  the  decree  of 
the  chancery  court,  dissolving  the  injunction  and  dis- 
missing the  cause  at  the  cost  of  the  appellant  both  in 
the  lower  court  and  in  this  court. 

Reversed  and  rendered. 


ioi~m 

«*    844 

15?-^  Simon  &  Son  v.  Johnson. 

Action  of  Assumpsit. 

1.     Agency;  authority  of  travelling  *a1e*man. — A  travelling  salesman, 
making  contracts  of  sales  of  merchandise  by  sample,  goods  to  be  de- 
Vol.  101. 
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livered  by  the  principal,  and  price  to  be  paid  on  delivery,  or  on  receipt 
of  invoice,  or  upon  the  happening  of  some  future  event,  has  no  im- 
plied authority  to  collect  from  the  purchaser  the  money  agreed  to  be 
paid,  and  the  payment  to  such  agent,  without  express  authority, 
will  not  discharge  the  debtor  from  his  liability  to  the  principal. 

2.  Same;  custom  and  usage. — The  fact  that  in  a  town  where  goods 
were  sold  by  a  travelling  salesman  by  sample,  there  prevails  a  custom 
for  the  merchants  to  pay  said  salesmen  for  the  goods  purchased,  does 
not  authorize  or  justify  the  payment  to  such  travelling  salesman,  the 
agent  of  a  non-resident  firm,  unless  it  is  also  shown  that  the  principal 
had  notice  of  such  custom. 

3.  Custom  and  usage;  irrelevant  evidence. — In  an  action  on  a  verified 
account,  when  it  ib  shown  that  the  account  sued  on  had  been  paid  to 
plaintiffs'  travelling  salesman,  who  sold  the  goods  by  sample,  but  had 
no  authority  to  receive  payment  therefor,  evidence  that  in  a  town 
where  the  sale  was  made  it  was  a  custom  among  the  merchants  to  pay 
the  travelling  salesman  for  goods  purchased,  is  not  competent  in  the 
absence  of  other  evidence  tending  to  show  that  the  principal  had  no- 
tice of  such  custom. 

Appeal  from  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  J.  M.    Carmichael. 

This  was  an  action  of  assumpsit,  counting  on  the  com- 
mon counts,  brought  by  the  appellants,  J.  Simon  &  Son, 
against  J.J.  Johnson. 

The  plaintiffs  introduced  in  evidence  a  verified  account 
for  goods  sold  by  them  to  defendant.  The  defendant 
testified  in  his  own  behalf  that  he  bought  the  goods  speci- 
fied in  the  verified  statement  of  plaintiffs'  account  from 
one  J.  B.  Carlisle,  who  was  a  drummer  for  plaintiffs; 
that  he  arranged  witn  said  Carlisle  to  discount  said  bill 
at  8  per  cent,  upon  receipt  of  invoice,  and  it  had  been  his, 
defendant's,  custom,  for  8  or  10  years,  to  pay  drummers 
for  goods  bought  from  them ;  and  it  was  the  general 
custom  of  the  merchants  in  Geneva  to  pay  drummers 
the  money  for  goods  bought  from  them ;  that  he  had 
never  bought  but  one  bill  before  this  one  from  the  plain- 
tiffs, but  did  not  remember  whether  he  paid  the  drum- 
mer or  remitted'direct  to  the  plaintiffs  ;  that  he  paid  the 
present  bill,  less  the  discount,  to  the  said  Carlisle,  and 
took  Carlisle's  receipt  in  full  for  the  same,  and  wrote  to 
the  plaintiffs  at  once  that  he  had  paid  the  amount  due 
them  to  said  Carlisle,  and  that,  according  to  his  recollec- 
tion, plaintiffs  did  not  reply  to  said  letter.  The  plain- 
tiffs objected  to  the  evidence  of  the  custom  of  the  mer- 
chants of  Geneva,  " unless  he  first  proved  that  it  was 
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the  custom  of  J .  Simon  &  Son  to  allow  their  drummers 
to  collect  for  goods  sold  in  Geneva.' '  The  court  over- 
ruled this  objection,  and  the  plaintiffs  duly  excepted. 
The  plaintiffs  further  objected  to  said  evidence  on  the 
ground  that  the  time  proven  was  not  long  enough  to 
constitute  a  custom  or  usage.  The  court  also  overruled 
this  objection,  and  plaintiffs  duly  excepted.  In  rebuttal 
the  plaintiffs  introduced  testimony  to  the  effect  that,  on 
the  receipt  of  Johnson's  letter,  they  immediately  wrote 
him  that  Carlisle  was  not  authorized  to  collect  the 
amount  due  on  said  account,  and  that  his  receipt  would 
not  be  recognized. 

Upon  the  introduction  of  all  the  evidence  the  plaintiff 
requested,  among  other  written  charges,  the  following: 
"If  the  jury  believe  the  evidence,  they  will  find  for  the 
plaintiffs."  The  court  refused  to  give  this,  as  well  as 
other  charges  requested  by  the  plaintiffs,  and  to  the  re- 
fusal to  give  each  of  them  the  plaintiffs  separately  ex- 
cepted .  There  was  judgment  for  defendant .  The  plain- 
tiffs appeal,  and  assign  as  error  the  several  rulings  of 
the  trial  court  to  which  they  reserved  exceptions.  It  is 
not  deemed  necessary  to  set  out  in  detail  these  several 
rulings . 

J.  J.  Morris  andW.  D.  Roberts,  for  appellants. 

M.  E.  Milligan,  contra. 

McCLELLAN,  J. — The  decided  weight  of  authority ,  in- 
deed well  nigh  all  the  adjudged  cases,  support  the  propo- 
sition that  a  travelling  salesman  of  merchandise,  making 
sales  by  sample  on  a  credit  or  for  cash  to  be  paid  on  receipt 
of  the  goods  or  the  invoice  of  them ,  has  no  implied  authori- 
ty to  collect  the  money  agreed  to  be  paid  from  the  pur- 
chaser.— 2  Am.  &Eng.Encyc.  of  Law,  p.  355  and  notes; 
Kane  <fc  Co.  v .  Barstow,  42  Kan .  465,  s .  c .  16  Amer .  St.  Rep. 
490,  and  note  494;  Mc Kindly  v.  Dunham,  55  Wis.  515,  s.  c. 
42  Am.  Rep.  740;  Kohn  v.  Washer, 64 Tex.  131,  s.  c.  53  Am 
Rep.  745;  Butler  v.  Dor  man,  68  Mo.  298,  s.  c.  30  Am. 
Rep.  795;  Law  v.  Stokes,  90  Am.  Dec.  655;  Korneman  r. 
Monaghan,  24  Mich.  36;  Clark  v.  Smith,  88  111.  298;  Hig- 
(jins  v.  Moore,  34  N.  Y.  417;  Greenleaf  v.  Egan,  30  Minn. 
316;  Seiplev.  Erwin,  30  Pa.    St.  513. 

The  particular  facts  of  the  Maine   case,  relied  on  by 
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sel  for  appellee,  prevent  it  from  being  an  authority 
astthe  proposition  just  stated.  The  opinion  in  that 
,  indeed,  recognizes  the  soundness  of  the  rule  declared 
itjgins  v.  Moore  and  Mc Kindly  v.  Dunham,  supra,  and 
ffcct  bases  the  conclusion  that  payment  was  well 
3  to  the  agent  mainly,  if  not  entirely,  on  the  facts 
the  "agent  assumed  to  complete  a  contract  of  sale, 
tfic  in  terms,  stipulating  that  payment  was  to  be  made 
mself , ' '  and  that , ' '  after  the  goods  had  been  delivered , 
resented  for  payment  a  bill,  made  upon  a  genuine 
head'  of  his  principal.' '  Neither  of  these  facts  is  in 
>resent  case  or  was  involved  in  the  cases  cited.  With- 
:ommitting  ourselves  to  the  effect  accorded  them  by 
Maine  court,  it  is  readily  conceivable  that  there  is 
1  reason  for  according  them  an  important  influence 
aping  the  conclusion  reached. — Trainor  v.  Morison, 
e.  160,  s.  c.  57  Am.  Rep.  790.  The  Vermont  case, 
I  on  by  the  appellee,  involved  the  sale  by  one  Allen, 
was  in  fact  a  travelling  salesman  for  plaintiff's  firm, 
who  represented  himself  to  be  a  member  of  the 
lership,  and  upon  that  representation  made  the  con- 

of  sale  with  the  defendants.  This  contract  em- 
id  a  stipulation  that  defendants  should  pay  Allen 
le  goods,  when  he  should  come  to  their   city  on   his 

trip,  in  about  three  months  ;  and  the  decision  is 
1  on  this  express  stipulation  for  payment  to  Allen," 
mnection  with  the  consideration  that  defendants 
\  right,  under  all  the  circumstances,  to  rely  upon 
l's  making  a  truthful  report  of  the  terms  of  the 
and  to  suppose  that  the  goods  were  sent  pursuant 
e  contract  as  made;  a  view  which  finds  nothing  in 
resent  case  to  rest  upon. — Putnam  v.  French,  53  Vt. 
s.  c.  38  Am.  Rep.  682.  'The  only  case  to  which  we 
been  referred,  or  which  our  own  investigation  has 
>sed,  that  really  sustains  the  position  taken  for  ap- 
5  is  that  of  Collin*  &  Co.  v.   Newton,  7  Baxt.  (Tenn.) 

No  great  degree  of  investigation  or  consideration 
Lnced  by  the  opinion  of  the  court,  and  in  reaching 
sonclusion  announced  no  account  seems  to  have 
taken  of  the  distinction,  undoubtedly  very  impor- 
between  agents  to  make  contracts  of  sale  by  sample  to 
led  through  a  delivery  of  the  goods  by  the  principal, 

being  given  for  payment,  or  payment  to  be  made 
elivery   by  the  principal,   and  agents  who,  having 
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the  property  of  the  principal  in  their  possession  for  that 
purpose,  sell  and  presently  deliver  it  to  the  purchaser.  The 
question  has  not  been  decided  in  Alabama.  We  are  con- 
tent, however,  to  follow  the  very  numerous  cases  which 
hold  that  such  an  agent  has  no  implied  power  to  collect 
from  purchasers  for  goods  sold  and  delivered  in  the 
manner  shown  in  this  record .  The  agent  has  not  the 
goods,  and  does  not  deliver  them,  prima  facie  his  agency 
is  discharged  when  he  makes  a  contract  of  sale,  and 
takes  an  order  for  delivery  by  the  principal.  The  sole 
purpose  of  his  itineracy  is  to  induce  parties,  having  need 
of  the  wares  in  which  his  principal  deals,  to  buy  them 
from  the  house  he  represents.  In  doing  this  he,  in  a 
sense,  has  taken  the  place  of  ordinary  advertisement 
and  orders  through  the  mails  to  the  wholesale  dealer, 
which  obtained  in  the  course  of  such  transactions  before 
his  day.  Having  done  this  in  a  given  instance,  at  a 
particular  place,  and  made  report  to  his  employer,  he 
passes  on ,  and  it  is  the  merest  accident  if  he  is  again  at 
that  place  at  the  time  the  bill  falls  due ,  or  if  the  purchaser 
at  such  time  knows  his  whereabouts.  To  hold  that  an 
agency  simply  to  make  and  report  such  contracts  of  sale, 
under  these  circumstances,  involves  an  agency  to  collect 
the  contract  price  when  the  account  matures,  a  matter 
wholly  beyond  the  exigencies  of  commerce  which  brought 
these  agencies  into  being,  inconvenient  of  accomplish- 
ment and  entirely  unnecessary,  in  such  sort  that  it  is 
to  be  assumed  that  the  principal  held  the  agent  out 
as  empowered  to  collect,  would  be  too  radical  a  departure 
from  elementary  principles  of  the  law  of  agency  to  be 
tolerated.  To  the  contrary,  we  hold  that  a  travelling 
salesman,  making  contracts  of  sale  by  sample,  goods  to 
be  delivered  by  the  principal  and  the  purchase  money  to 
be  paid  on  delivery,  or  at  any  other  time  transpiring,  or 
upon  any  other  event  happening  in  the  future,  is,  upon 
these  facts  and  without  more ,  wholly  unauthorized  to  re- 
ceive pay  ment ,  and,  of  consequence,  that  payment  made 
to  him  will  not  discharge  the  debtor  from  his  liability  to 
the  principal . 

It  is  insisted,  however,  in  this  case  that  the  payment 
was  authorized  and  justified  by  a  custom  prevailing  gen- 
erally in  the  town  of  Geneva,  where  the  contract  of  sale 
was  made,  the  goods  delivered  subsequently,  and  the 
price  paid,  also  subsequently,  to  the  agent,  for  payments 
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to  be  made  in  this  way.  The  plaintiffs,  whom  this  agent 
was  representing,  lived  and  carried  on  their  business  in 
New  Orleans.  Conceding  that  the  usage  itself  was  estab- 
lished by  the  evidence,  it  did  not  authorize  or  justify  the 
payment  to  the  agent,  or  in  any  manner  change  or  affect 
the  rights  of  the  principals,  unless  it  had  also  been  proved 
that  they  had  notice  of  it. — Herman  American  Ins.  Co.  v. 
Commercial  Fire  Ins.  Co.,  95  Ala.  469,  11  So.  Rep. 
117.  This  was  not  only  not  proved,  but  there  was  no 
evidence  adduced  which  legitimately  tended  to  prove  it. 
The  only  fact  relied  on  as  having  such  a  tendency  is,  that 
some  years  previously  the  defendant  had  purchased  a 
bill  of  goods  from  a  firm  in  New  Orleans,  paid  the  bill 
at  maturity  to  the  travelling  salesman  who  took  the  or- 
der, informed  the  firm  of  (he  fact,  that  they  did  not  dis- 
sent from  or  object  to  this  mode  of  payment,  and  that 
one  member  of  that  firm  is  now  a  member  of  the  plain- 
tiff firm.  It  is,  we  think,  too  clear  for  discussion  that 
as  proof  of  this  one,  isolated  transaction  would  be  no 
evidence  of  the  alleged  custom ,  so  notice  of  it  would  be 
no  evidence  of  notice  of  such  custom . 

Many  of  the  rulings  and  instructions  of  the  trial  court 
are  out  of  harmony  with  the  law  applicable  to  this  case 
as  we  find  it  to  be.  We  need  not  particularize  them. 
The  judgment  must  be  reversed  and  the  cause  remanded; 
and  if  the  evidence  on  another  trial  is  the  same  we  find 
in  this  record,  it  will  be  the  duty  of  the  court,  upon  re- 
quest, to  give  the  affirmative  charge  for  the  plaintiffs. 

Reversed  and  remanded. 


Smith  et  al.  v.  Boutwell  et  al. 

Statutory  Action  of  Ejectment. 

101    373 
115    847 

1.  HomeMead  set  apart  to  the  widow;    her  estate   therein. — When   a  115  Ml 

homestead,  which  does  not  exceed  160  acres  and  two  thousand  dollars  }®J  Jj^ 

in  value,  has  been  set  apart  to  the  widow  as  exempt  under  the  act  ap-  iioTTrra 

proved  February  12,  1885,  (Sess.  Acts  1884-85,  p.  114),  she  takes  an  abso-  |l|j  ™> 

lute  inheritable  estate  in  such  homestead.  ' 

2.  Proceedings   to  set  apart  homestead;  objections  can  not  be  raised  on 
collateral  attack. — In  an  action  of  ejectment,  involving  the  widow's 
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title  to  the  homestead,  an  objection  that  the  record  of  the  proceedings 
to  set  apart  the  homestead  to  the  widow  did  not  show  affirmatively 
that  the  commissioners  appointed  were  "citizens  of  good  standing," 
can  not  be  raised. 

3.  Constitutionality  of  statute  regulating  descent*  and  succession  to 
property. — The  act  approved  February  12,  1885,  (Sess.  Acts  1884-85,  p. 
114),  which  provides  for  the  setting  apart  of  the  homestead  exemption 
to  the  widow,  and  defines  her  estate  therein,  is  constitutional,  since 
"each  State  has  the  right  to  enact  laws  for  the  regulation  of  descents 
and  succession  to  property  within  its  limits." 

Appeal  from  the  Circuit  Court  of  Coffee. 

Tried  before  the  Hon.  J.  M.  Carmichael. 

This  was  a  statutory  action  of  ejectment,  brought  by 
Calvin  Boutwell  and  others,  against  the  appellants ;  and 
sought  to  recover  certain  described  property. 

The  cause  was  tried  upon  an  agreed  statement  of  facts, 
the  substance  of  which  is  sufficiently  stated  in  the  opinion. 
The  court,  at  the  request  of  the  plaintiffs,  gave  the  gen- 
eral affirmative  charge  in  their  behalf,  to  the  giving  of 
which  the  defendants  duly  excepted.  There  was  judg- 
ment for  the  plaintiffs.  The  defendants  appeal,  and  as- 
sign as  error  the  giving  of  the  general  affirmative  charge 
requested  by  the  plaintiffs. 

Roberts  &  Martin,  for  appellants. — The  law  in  force 
at  the  time  of  setting  apart  the  exemptions  to  the 
widow  vested  in  her  the  title  to  the  homestead  as  com- 
pletely and  fully,  as  if  the  estate  had  been  administered 
upon  and  declared  insolvent  by  the  probate  court. — 
Munchus  v.  Harris,  69  Ala.  509;  Hartsfield  v.  Harvoley,  71 
Ala.  231;  Baker  v.  Keith,  72  Ala.  121;  Dossey  v.  Pitman, 
81  Ala.  381,  2  So.  Rep.  443;  Miller  v.  Marks,  55  Ala.  322. 

J.  D.  Gardner,  contra. — The  record  of  the  proceedings 
of  the  probate  court  to  set  apart  the  homestead  exemp- 
tion, does  not  show  that  the  commissioners  were  citizens 
of  good  standing  in  the  county;  and,  therefore,  the  pro- 
ceeding did  not  vest  the  title  in  the  widow. —  Willburn  v. 
McCalley,  63  Ala.  444;  Wyatt  v.  Rambo,  29  Ala.  510: 
Johnson  v.  Eureka,  12  Nev.  28. 

COLEMAN,    J.— Plaintiffs,   heirs  of  John  Boutwell, 
deceased,  instituted  the  statutory  action  of    ejectment 
against  defendants,  grantees  and  heirs  of  Martha  Bout. 
Vol.  101. 
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well,  who  was  the  widow  of  John  Boutwell.  The  suit 
was  commenced  after  the  death  of  Martha  Boutwell. 
There  is  but  one  material  question  in  the  case.  The 
land  in  question  was  the  homestead  of  John  Boutwell 
at  the  time  of  his  death,  who  died  February  15th,  1887, 
leaving  no  minor  children,  and  the  entire  tract  did  not 
exceed  in  area  one  hundred  and  sixty  acres,  and  was  of 
less  value  than  two  thousand  dollars.  There  was  no  ad- 
ministration upon  his  estate.  Under  the  statute  in  force 
at  the  time  of  his  death  (Acts  of  1884-85,  p.  114),  the 
widow,  Martha  Boutwell,  filed  her  application  to  have 
her  exemption  set  apart.  The  petition  for  this  purpose 
seems  to  be  regular,  and  the  proceedings  conformed  to 
the  statute.  The  lands  in  question  were  regularly  set 
apart  to  her,  and  the  allotment  confirmed  and  approved 
by  the  court. 

The  simple  question  is  whether  the  widow  took  a  fee 
in  the  land.  It  will  be  noticed  that  the  right  of  the 
widow  to  the  exemption  vested,  under  the  acts  of  1884-85, 
before  the  adoption  of  the  Code  of  1880. — Code,  £  2543. 
Under  the  law,  as  it  was  in  force  under  the  ('ode  of  1876, 
sections  2827,  2841,  and  as  now  in  force  under  section 
2543  of  the  Code  of  1886,  an  exemption  of  homestead 
set  apart  to  the  widow  and  minor  child,  or  either,  did 
not  vest  the  fee  in  the  widow  or  minor  child ,  unless  the 
estate  was  insolvent;  and  we  held,  it  required  a  judicial 
ascertainment  and  declaration  of  insolvency,  before  the 
fee  passed. 

The  act  of  1884-85,  p.  114,  under  which  the  widow 
took  her  estate,  in  section  2,  has  this  provision  :  "Upon 
the  confirmation  and  approval  of  such  report  [that  of  the 
commissioners]  by  the  probate  judge,  all  the  title,  rights, 
privileges  and  immunities  to  such  property  shall  vest  in 
such  widow,  or  such  widow  and  minor  child,  or  chil- 
dren, or  minor  child  or  children,  as  completely  and  fully 
as  if  said  estate  had  been  regularly  administered  upon 
and  declared  insolvent. "  This  act  of  the  legislature  was 
intended  to,  and  did  materially,  alter  the  law  and  en- 
large the  estate  of  the  widow  and  minor  child,  or  minor 
children.  Prior  to  its  enactment,  it  was  necessary  that 
the  estate  be  judicially  declared  insolvent,  before  an  ab- 
solute estate  passed  to  the  widow,  or  minor  child.  Un- 
der the  act  of  1884-85,  if  the  homestead  did  not  exceed 
160  acres  and  $2,000  in  value,  by  proper  proceedings, 
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the  estate  vested  absolutely,  whether  solvent  or  insol- 
vent. The  statute  is  without  doubt  constitutional,  as 
"each  State  has  the  right  to  enact  laws  for  the  regulation 
of  descents  and  succession  to  property  within  its  limits. " 
Ethridge  v.  Malempu,  18  Ala.  565. 

It  is  contended  that  the  statute  requires  that  the  com- 
missioners "shall  be  citizens  of  good  standing,"  and  the 
record  proceedings  fail  to  show  affirmatively,  that  the 
commissioners  selected  possessed  these  statutory  qualifi- 
cations. If  the  point  possessed  merit,  this  question 
could  not  be  raised  on  collateral  attack.  The  court  had 
jurisdiction  by  virtue  of  the  widow's  application,  in 
which  every  jurisdictional  fact  is  set  out.  The  appoint- 
ment of  the  commissioners  was  regularly  made,  their 
report  is  full  and  in  regular  form ,  and  the  decree  of  the 
court,  approving  and  confirming  the  report,  is  sufficient 
in  all  repects.  We  are  of  opinion  that  the  widow  took 
an  absolute,  inheritable  estate  in  the  lands. 

The  court  erred  in  giving  the  affirmative  charge  for 
the  plaintiffs.  Upon  the  agreed  facts,  the  defendants 
were  entitled  to  the  affirmative  charge. 

Reversed  and  remanded. 


Oxford  Lake  Line  Co.  v.  Stedham. 

Action  against  a  Railroad  Company  for  Personal  Injuries. 

1.  Averment*  of  negligence  in  a  complaint. — In  an  action  against  a 
railroad  company  to  recover  damages  for  personal  injuries,  inflicted 
by  a  mule  driven  by  the  plaintiff  becoming  frightened  at  the  approach 
of  one  of  defendant's  trains,a  complaint  which  alleges  "that  the  mule 
became  frightened  at  said  engine  and  cars  owing  to  the  negligence  of 
defendant's  employes  in  the  running  and  management  of  said  engine 
and  cars,"  contains  a  sufficient  averment  of  negligence,  and  is  not 
demurrable. 

2.  Escape  of  steam  from  railroad  engine  n<  k 
steam  is  necessarily  allowed  to  escape  from  a 

to  slacken  the  speed  of  the  train,  for  the  pur]  > 

curve  in  the  track,  the  company  is  not  liabl  1 

by  a  mule,  driven  on  a  public  road  running 
track,   becoming  frightened   at   the  noise  ol 
running  away,  provided  the  escape  of  steam 
Vol.  101. 
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and  such  as  was  necessarily  incident  to  the  control  of  the  en- 
t  that  time,  and  was  not  recklessly  or  wantonly  caused  by  the 
y£s  of  the  railroad  company. 

peal  from  the  City  Court  of  Anniston. 
Led  before  the  Hon.  B.  F.  Cassady. 
is  was  an  action  brought  by  William  Stedham 
ist  the  Oxford  Lake  Line,  to  recover  damages  for 
>nal  injuries  alleged  to  have  been  sustained  by  rea- 
>f  the  negligence  of  the  defendant's  employes, 
e  allegations  of  negligence,  as  contained  in  the  first 
t  of  the  complaint,  are  as  follows:  "That  on  the 
day  of  August,  1891,  plaintiff  was  riding  from  Ox- 
eastward  in  a  buggy,  drawn  by  a  mule  hitched 
ito,  along  the  public  highway  in  the  town  of  Oxford, 
t  one-quarter  of  a  mile  east  of  the  business  block 
>of,  where  the  public  highway  and  the  Oxford  Lake 
run  side  by  side,  when  he  (the  plaintiff)  was  over- 
1  by  the  engine  and  cars  running  on  said  line,  and 
just  as  they  were  almost  even  with,  or  in  seven  or 
;  yards  of  plaintiff,  the  engineer  thereof,  with  gross 
essness  and  negligence,  unnecessarily  caused  the 
a  to  escape  from  the  engine,  the  sight  and  noise  of 
h  frightened  said  mule,  and  caused  him  to  run 
'  with  the  buggy,  and  plaintiff  was  thereby  thrown 
said  buggy,  and  greatly  injured;  that  his  collar 
was  badly  injured,  his  right  arm  partly  paralyzed, 
his  spine  injured ;"  for  which  injuries  plaintiff 
js  said  suit. 

te  allegations  of  negligence  as  contained  in  the  6th 
t,  after  setting  up  the  fact  of  the  defendant's  mule 
ming  frightened  and  running  away,  are  as  follows  : 
it  the  mule  became  frightened  at  said  engine  and 
owing  to  the  negligence  of  the  defendant's  employes 
e  running  and  management  of  said  engine  and  cars, 
e  great  damage  of  the  plaintiff  as  aforesaid,"  &c. 
grounds  of  the  demurrer  to  this  last  count  of  the 
)laint  are  substantially  as  follows :  1st.  That  it 
not  sufficiently  appear  that  plaintiff  was  injured  by 
m  of  defendant's  negligence.  2d.  That  the  defend- 
s  not  liable  for  the  fright  plaintiff's  mule  caused  by 
iae  and  running  of  its  cars.  3d.  That  the  defend- 
negligence  as  alleged  in  the  said  sixth  count  is  too 
te.     These  demurrers  were  overruled. 
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The  facts  and  circumstances  of  the  accident  are  suffi- 
ciently stated  in  the  opinion.  Upon  the  introduction  of 
all  the  evidence  the  court,  at  the  request  of  the  plaintiff, 
gave  several  charges,  to  the  giving  of  each  of.  which  the 
defendant  separately  excepted ,  but  it  is  not  deemed  nec- 
essary to  set  them  out  in  detail.  The  defendant  re- 
quested, among  others,  the  following  written  charge, 
and  separately  excepted  to  its  refusal :  "If  the  jury  be- 
lieve the  evidence,  they  must  find  for  the  defendant.' ' 

There  was  judgment  for  the  plaintiff.  The  defendant 
appeals,  and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved . 

J.J.  Willett,  for  appellant. 

John  F.  Methvin  and  Kelly  &  Smith,  contra. 

HARALSON,  J. — There  were  originally  five  counts  in 
the  complaint,  to  which,  by  amendment,  a  sixth  was 
added.  The  defendant  demurred  to  each  count,  but  be- 
fore the  demurrer  was  passed  on,  the  plaintiff  amended 
his  complaint  by  striking  out  all  the  counts  except  the 
1st  and  6th,  the  demurrers  to  which  were  overruled,  and 
defendant  took  issue  on  them.  In  the  written  agreement 
of  appellant's  counsel  filed  in  the  cause,  it  is  admitted 
that  the  first  count  is  a  good  one,  and  the  assignment  of 
errqr  based  on  its  overruling  is  waived.  The  averments 
of  .negligence  in  the  6th  count  are  such  as  have  many 
times  been  held  to  be  sufficient, — S.  &  N.  A.  R.  R.  Co. 
v.  Thompson,  62  Ala.  500;  Western  R.  R.  Co.  v.  Lazaru*, 
88  Ala.  453,  6  So.  Rep.  877;  E.  T.  V.  &  G.  R.  R.  Co.  v. 
Watson,  90  Ala.  41,  7  So.  Rep.  813;  Stanton  v.  L.  &  X 
R.R.  Co.,  91  Ala.  3*2,  8  So.  Rep.  798;  Entity  R.  R.  Co. 
v.  Chewning,  93  Ala.  24,  9  So.  Rep.  458. 

The  principles  upon  which  this  case  rests  have  been 
well  settled.  It  is  laid  down  by  Pierce,  in  his  work  on 
Railroads,  that  "The  authority  to  operate  a  railroad  in- 
cludes the  right  to  make  the  noises  incident  to  the  move- 
ment and  working  of  its  engines,  as  in  the  escape  of 
steam  and  rattling  of  cars  ;  and  also  the  right  to  give  the 
usual  and  proper  admonitions  of  danger,  as  in  the  sound- 
ing of  whistles  and  the  ringing  of  bells.  It  is,  therefore, 
not  liable,  while  exercising  its  right  in  a  lawful  and  rea- 
sonable manner,  for  injuries  occasioned  by  horses,  when 
Vol.  101. 
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being  driven  upon  the  highway,  taking  fright  at  such 
noises .  But ,  if  the  injury  resulting  from  the  fright  would 
not  have  happened,  but  for  a  breach  of  duty  by  the  com- 
pany, it  will  be  liable  for  the  injury.' ' — Pierce  on  Rail- 
roads, 348.  Rorer  states  the  principles  to  the  same  ef- 
fect, and  adds  :  "But  if  the  acts  of  the  servants  occa- 
sioning the  fright  are  wanton  and  malicious,  and  be  done 
in  the  discharge  of  their  business  by  using  the  appliances 
of  the  company,  such  as  wanton  whistling  of  the  engine, 
and  the  reckless  discharge  of  steam ,  the  company  will  be 
liable."— Rorer  on  Railroads,  704  (12). 

In  Phil.  W.  &  B.  R.  R.  Co.  v.  Stingtr,  78  Pa.  St,  225, 
in  a  case  similar  to  this,  it  is  said  :  "It  may  be  safely 
assumed,  that  the  company  is  not  liable  for  injuries  re- 
sulting from  the  use  of  its  cars,  where  due  care  is  exer- 
cised. The  noise  of  a  rapidly  moving  train,  as  well  as 
the  sound  of  the  whistle,  may  alarm  a  horse,  and  cause 
an  accident ;  whether  such  accident  imposes  a  liability 
upon  the  company  to  make  compensation  in  damages, 
must  depend,  to  a  great  extent,  upon  the  fact,  whether 
it  was  the  result  of  a  want  of  proper  care  on  the  part  of 
the  persons  in  charge  of  such  train."  In  that  case,  the 
fright  and  running  away  of  the  horse  and  the  con- 
sequent injury  to  the  plaintiff,  was  alleged  to  have 
been  occasioned  by  the  unnecessary  and  improper  blow- 
ing of  the  whistle  of  the  engine,  and  it  was  held,  that 
the  mere  fact  of  the  whistling  furnished  no  presumption 
of  negligence,  inasmuch  as  the  whistle  was  in  general 
use  on  all  roads  operated  by  steam,  and  was  necessary 
and  proper  to  be  used;  but  whether  or  not  it  was  used  in 
such  an  improper,  reckless  or  wanton  manner  a3  to 
amount  to  negligence,  was  a  subject  of  legitimate  in- 
quiry, to  be  submitted  under  all  the  facts  of  the  case  to 
the  jury. 

In  Stantonv.  L.  &  N.  R.  R.  Co.,  supra,  the  foregoing  prin- 
ciples received  approbation  at  our  hands,  and  it  was 
further  held  that,  "as  the  railroad  corporation  has  the 
right  to  use  its  track,  and  make  the  required  signals  at 
a  public  crossing,  and  all  the  usual  noises  incident  to  the 
running  and  moving  of  its  trains,  it  was  incumbent  on 
the  plaintiff  to  show  the  blowing  off  of  steam  and  the 
making  of  the  noise  complained  of  were  unnecessary,  and 
recklessly  or  wantonly  done,  or  with  the  intention  to 
frighten  the  mare. ' ' 
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The  evidence  in  this  cause  showed,  without  contradic- 
tion, that  the  plaintiff,  at  the  time  he  was  injured,  was 
riding  in  a  buggy    with  another  party,  drawn  by  a  mule, 
returning  home  from  the  town  of  Oxford ;  that  the  mule 
was  a  gentle  one,  had  never  run  away  before,  but  would 
some  times  shy  or  dodge ;  that  the  public  highway  he 
was  travelling  ran  parallel  with  a  street  in  said  town, 
along  which  the  defendant's  railroad  ran,  but  how  far 
apart  is  not  shown,  further  than  that  at  the  point  of  the 
accident  the  track  came  within  about  thirty  feet  of  the 
public  road  the  defendant  was  travelling,   and  at  that 
point,  it  turned  by  a  sharp  curve  to  the  right,   and  ran 
away  from  said  road  ;  that  the  engine  of  the  defendant's 
train  was  under  the  management  of  a  skillful  and  com- 
petent engineer;    that  as  the  train  was  approaching  said 
curve,  it   was   running   about   six  miles  an  hour,    and 
steam  was  being  blown  off  under  the  engine,  at  which 
plaintiff's  mule  took  fright,   ran  off,  threw  him  out  of 
the  buggy  and  injured  him.     The  evidence  on  the  part 
of  the  defendant  showed,  that  it  was  the  invariable  cus- 
tom of  the  engineer,  in  approaching  said  curve,  to  let  off 
steam  to  slow  up  in  making  the  curve  ;  that  he  did   not 
allow  any  more  steam  to  escape   than  was  necessary  or 
customary.     And  the  engineer  swore,  he  had  no  idea  or 
thought  of  frightening  plaintiff's  mule.     There  is  noth- 
ing in  the  plaintiff's  evidence  to  contradict  that  offered 
by  defendant,  or  at  variance  with  it,  unless  it  be  a  state- 
ment by  one  Brown,  examined  by  the  plaintiff .     He  was 
an  engineer,  and  the  statement  to  which  we   refer  is, 
"that  witness  had  been  on  the  car  going  to  Oxford  Lakd 
many  times,  and  did  not  know  any  place  where   it  was 
necessary  to  let  off  steam."     This  statement  was,  in  ef- 
fect, that  the  witness  did  not  know  of  or  remember  the 
curve  in  this  railroad,  at  the  time  he  testified.     He  says 
nothing  about  the  curve  in  his  testimony,  and  the  other 
undisputed  evidence   in  the  cause  shows  it  was  a  very 
sharp  one.     The  engineer  states  in  reference  to  it,  '  'That 
said  curve,  near  which  the  accident  occurred,  was  and  is 
a  very  sharp  curve,  and  persons  could  not  be  seen  on  the 
track  ahead,  until  said  curve  had  been  entered."     It  was 
his  duty  to  slow  up  and  make  that  turn  in  the  track  with 
great  caution.     As  we  said,  in  a  recent  case  touching 
this  matter,  we  may  here  repeat,  that  in  running  a  train 
where  a  curve  is  to  be  turned,  and  where  the  view  is  ob- 
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structed,  "the  sharper  the  curve  the  greater  the  care 
with  which  trains  as  to  their  speed  should  be  operated, 
to  prevent  the  liability  to  encounter  obstacles  hidden  by 
reason  of  the  curve.  Where  any  thing  suggests  care  to 
avoid  peril  and  danger  to  others,  the  higher  the  duty  in- 
creases to  observe  it." — Birmingham  Min.  R.  R.  Co.  v. 
Harris }  98  Ala.  326.  So,  there  is  nothing  in  the  evi- 
dence of  this  witness  to  dispute  or  set  aside  the  other 
undisputed  evidence  in  the  cause, — that  the  train  of  de- 
fendant was  being  operated  at  the  time  by  a  careful  en- 
gineer, in  a  prudent  manner,  and  with  no  more  noise  or 
escape  of  steam  than  was  usual  and  necessarily  incident 
to  its  movement.  The  plaintiff's  injury  arose  from  no 
negligence  of  the  defendant's  employes,  and  was  an.  acci- 
dent for  which  defendant  is  in  no  way  responsible. 

The  general  charge,  as  requested  by  defendant,  should 
have  been  given. 

Reversed  and  remanded. 


Town  of  Avondale  v,  McFarland  et  al. 

Action  for  darn  ayes. 


101  881 
116  66; 
116    882. 

101    381 
132    5611 
1.     Liability  of  municipality  for  damages  for  changing  grade  of  street*. —  l0l   331 

Under  the  constitutional  provisions  now  of  force,  (Const.  Art.  XIV, 
§  7),  a  municipal  corporation  is  liable  in  damages  for  injuries  caused 
to  property  abutting  on  a  street,  by  so  changing  the  grade  of  said 
street  as  to  prevent  the  natural  flow  of  the  water  from  said  adjacent 
property.  (City  Council  v.  Townsend,  80  Ala.  489,  s.  o.  84  Ala.  472  over- 
ruled to  this  extent.) 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  J  a  nibs  B.  Head. 

This  was  an  action  brought  by  the  appellee  against  the 
town  of  Avondale,  to  recover  damages  for  injuries  caused 
to  property  of  the  plaintiffs  by  the  defendant  changing 
the  grade  of  one  of  its  streets,  on  which  the  property  of 
the  plaintiffs  abutted.  The  facts  of  the  case  are  suffi- 
ciently stated  in  the  opinion. 

In  accordance  with  the  verdict  of  the  jury,  there  was 
judgment  for  the  plaintiffs.     The  defendant  appeals,  and 
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assigns  as  error  the  several  rulings  of  the  court,  to  which 
exceptions  were  reserved.  It  is  deemed  unnecessary  to 
set  out  these  several  rulings  in  detail. 

M.  A.  Mason  ,  for  appellant,  cited  City  Council  v.  Town- 
send,  80  Ala.  489,  2  So.  Rep.  155  ;  City  'Council  v.  Town- 
send,  84  Ala.  472,  4  So.  Rep.  780. 

W.  F.  Dickinson,  contra,  cited  City  Council  v.Maddox, 
89  Ala.  181,  7  So.  Rep.  433;  Oakhy  v.  Trustees,  6  Paige 
262  ;  City  of  Delphi  v.  Evans,  36  Ind.  90,  10  Amer.  Rep. 
12  and  note  ;  Louisville  v.  Mill  Co.,  3  Bush  416  ;  Goodall 
v.  Milwaukee,  5  Wis.  32  and  note. 

STONE,  C.  J. — The  transcript  before  us  shows  with- 
out material  conflict,  as  we  think,  the  following  state  of 
facts : 

The  town  of  Avondale  was  laid  off  into  lots,  with 
places  for  streets  marked  off.  One  of  the  streets  passed 
over  low,  wet  ground  ;  so  low  and  wet,  that  to  fit  it  for 
travel  as  a  highway,  and  render  it  convenient  and  safe 
for  use  as  a  street,  it  was  necessary  to  fill  in  and  raise  its 
grade.  Adjoining  this  unimproved  street  was  a  lot 
which  corresponded  in  grade  with  the  street  in  its  natu- 
ral, unimproved  stage.  Plaintiffs  below — appellees 
here — purchased  this  lot,  and  erected  upon  it  a  dwelling, 
which  was  occupied  by  one  or  more  of  them.  After  this, 
the  town  authorities  filled  in  and  raised  the  grade  of  the 
street,  so  as  to  make  it  safe  and  convenient  as  a  high- 
way. The  effect  of  thus  raising  the  grade  of  the  street 
wras  to  check  the  natural  flow  of  water  from  plaintiff's 
lot,  and  cause  it  to  stand  upon  it  six  or  eight  inches  iu 
depth.  It  is  not  claimed  that  this  work  was  done  un- 
skillfully  or  carelessly,  but  it  is  complained  that  no  es- 
cape or  outlet  was  provided,  by  which  the  water  could 
flow  off.  On  the  other  hand  the  town  authorities  made 
proof  tending  to  show  that  it  was  not  practicable  to  pro- 
vide an  escape  or  outlet  for  the  water,  except  across 
other  lots  that  were  private  property. 

We  propose  to  consider  only  a  single  question,  namely: 
Whether  in  laying  off  lots  and  streets,  dedicating  the  lat- 
ter and  selling  the  former,  it  is  part  and  parcel  of  the 
implications  of  the  contract  of  sale,  that  the  corporate 
authorities  shall  have  the  right  and  power  to  so  change 
Vol.  101. 
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and  improve  the  streets,  as  to  make  them  safe  and  con- 
venient highways  for  the  public;  and  this,  without  be- 
ing required  to  make  compensation  to  the  lot-owner  for 
the  injury  done'  his  property. 

Section  7,  Article  XIV  of  the  Constitution  of  1875  or- 
dains that  "Municipal  and  other  corporations,  and  indi- 
viduals vested  with  the  privilege  of  taking  private  prop- 
erty for  public  use,  shall  make  just  compensation  for  the 
property  taken,  injured  or  destroyed  by  the  construction 
or  enlargement  of  its  works,  highways,  or  improvements. ' ' 
In  City  Council  of  Montgomery  v.  Town  sen  dt  80  Ala.  489, 
2  So.  Rep.  155,  s.  c,  84  Ala.  478,  4  So.  Rep.  780,  the 
foregoing  question  was  answered  by  this  court  in  the 
affirmative.  In  the  later  case  of  Same  v.  Maddor,  89  Ala. 
J  81,  the  court  was  equally  divided  on  the  forgoing  in- 
quiry, leaving  it  undecided.  If  the  duty  and  liability  to 
make  good  the  damage  done  is  in  all  cases  abso^te,  with- 
out regard  to  the  conditions  hypothesized  above,  then 
the  rulings  of  the  circuit  court  in  this  case  are  free  from 
error.  On  the  other  hand,  if  the  rulings  in  Townsend's 
Case  are  followed,  the  judgment  of  the  circuit  court  must 
be  reversed ;  for  the  rulings  are  not  reconcilable  with 
those  cases. 

The  majority  of  the  court  concurs  in,  and  adopts  the 
opinion  of  Justice  Somerville  as  pronounced  in  City 
Council  v.  Maddox,  89  Ala.  181,  7  So.  Rep.  433;  and  as 
the  principles  of  that  opinion  were  given  effect  to  in  the 
trial  of  this  case  in  the  circuit  court,  the  result  is  an  af- 
firmance of  this  case.  The  decision  in  the  Townsend 
Cases y  80th  and  84th  Alabama,  is  overruled,  to  the  ex- 
tent it  conflicts  with  this  opinion . 

Affirmed . 
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to  one  of  his  creditors,  in  form  an  absolute  sale,  but  inten- 
ded only  as  a  mortgage  or  as  a  security  for  an  indebtedness, 
the  debtor  being  permitted  to  remain  in  possession,  to  carry  on  the 
business,  and  to  sell  the  property  in  regular  course  of  trade  for  hi* 
own  benefit,  is  made  in  trust  for  his  own  use,  and  is,  therefore,  under 
the  provision  of  the  statute  (Code,  $  1730),  fraudulent  and  void  as 
against  subsequent,  as  well  as  existing  creditors. 

2.  BiU  to  set  aside  fraudulent  conveyance;  joinder  of  existing  and  *t*h~ 
sequent  creditors. — Where  a  transfer  by  a  debtor  to  one  of  his  credit- 
ors, in  form  an  absolute  sale,  but  intended  as  a  security  for  an  in- 
debtedness, is  void  under  section  1730  of  the  Code,  as  being  made  for 
the  use  of  the  debtor  executing  the  conveyance,  existing  and  subse- 
quent creditors  may  join  in  a  bill  seeking  to  set  aside  such  conveyance 
as  fraudulent  and  void. 

3.  Suit  in  equity  against  a  partnership;  married  woman  being  a  part- 
ner no  defense  to  a  bill,  and  does  not  invalidate  a  contract  made  by  tk* 
firm. — Where  the  sole  purpose  of  a  bill,  filed  to  cancel  as  fraudulent  a 
conveyance  by  a  partnership,  is  to  subject  to  the  satisfaction  of  com- 
plainants' demand  the  assets  of  said  partnership,  it  is  no  objection  to 
said  bill  that  one  of  the  partners  is  a  married  woman,  nor  does  such  a 
fact  destroy  the  binding  obligation  of  the  contracts  by  which  the  firm 
became  indebted  to  the  complainants. 

4.  Bill  to  set  aside  fraudulent  conveyance;  not  demurrable  for  failure  t*> 
aver  that  defendants  were  not  licensed  to  sell  liquors,  which  form  part  of 
consideration  of  complainants1  debt. — A  bill  filed  by  creditors  seeking  U> 
set  aside  as  fraudulent  and  void  a  conveyance  by  their  debtor  toother 
creditors,  which  avers  that  a  part  of  the  consideration  of  the  debt 
sought  to  be  enforced  was  spiritous,  vinous  or  malt  liquors,  is  not  sub- 
ject to  demurrer  because  it  fails  to  aver  that  the  complainants  were 
licensed  to  make  said  sales ;  the  prima  facie  presumption  of  the  law 
being  that  they  had  complied  with  the  revenue  statutes,  and  taken 
out  the  required  license. 

5.  Same;  when  not  necessary  to  aver  insolvency  of  debtor. — When  a 
bill  is  filed  by  creditors  to  set  aside  a  conveyance  of  their  debtor  t<» 
other  creditors  as  fraudulent  and  void  under  the  provisions  of  section 
1730  of  the  Code,  it  is  not  necessary  to  aver  the  insolvency  of  the 
debtor,  since  the  creditor  has  a  right  to  pursue  and  subject  the  prop- 
erty conveyed  by  his  debtor  to  the  latter's  own  use  and  benefit,  not- 
withstanding the  debtor  may  have  other  property  which  might  be  sub- 
ject to  said  debt. 

Appeal  from  the  City  Court  of  Birmingham ,  in  Equity. 

Heard  before  the  Hon.  H.  A.  Sharpe. 

The  bill  in  this  case  was  filed  by  the  Birmingham 
Brewing  Company  and  Solomon  &  Levi,  against  a  part- 
nership under  the  name  and  style  of  Patrick  A'Hern, 
against  Bridget  O'Neil  and  Patrick  A'Hern,  individu- 
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,  and  against  J.  Fox's  Sons  ;  and  prayed  to  have  set 
le  as  fraudulent  and  void  a  certain  conveyance  of  the 
perty  of  said  partnership,  made  to  J.  Fox's  Sons  on 
ie  17,  1891,  in  alleged  payment  of  an  alleged  indebt- 
ess. 

'he  bill  averred  that  the  respondents,  Bridget  O'Neil, 
Larried  woman,  and  Patrick  A'Hern,  her  son-in-law, 
ir  leasing  from  the  Ely  ton  Land  Co.  a  certain  lot, 
;ted  thereon  a  two  story  frame  building,  which  they 
upied  as  a  saloon  and  boarding  house  ;  that  said 
>on  business  and  said  boarding  house  business  were 
l  and  managed  together  by  the  said  Patrick  A'Hern 
I  Bridget  O'Neil,  as  partners,  under  the  firm  name  of 
rick  A'Hern;  that  said  Bridget  O'Neil  managed  the 
^rding  house  and  Patrick  A' Hern  the  saloon  business  ; 
t  on  April  17,  1891,  the  respondents,  J.  Fox's  Sons, 
uced  the  Birmingham  Brewing  Co.  and  Solomon  & 
n  to  extend  a  certain  line  of  credit  to  the  partnership 
Patrick  A'Hern,  representing  that  said  partnership 
8  entirely  worthy  of  credit;  that  the  complainants, 
)n  the  faith  of  said  representations,  sold  the  said  re- 
mdents,  Bridget  O'Neil  and  Patrick  A'Hern,  certain 
>ds,  wares  and  merchandise,  for  which  they  are  still  in- 
)ted  to  the  complainants ;  and  that  on  June  17,  1891, 

respondents,  Bridget  O'Neil  and  Patrick  A'Hern, 
iveyed  to  J.  Fox's  Sons,  in  alleged  payment  of  an 
?ged  debt  of  $3,827,  the  property  owned  by  the  firm 
Patrick  A'Hern,  which  was,  at  the  date  of  the  said 
iveyance,  reasonably  worth  $6,000.  The  bill  further 
3ged  that  after  said  conveyance  to  said  J.  Fox's  Sons, 
said  respondents,  Bridget  O'Neil  and  Patrick  A'Hern, 
re  allowed  to  remain  in  possession  of  the  property 
iveyed,  carrying  on  the  business,  buying  and  selling 
>ds,in  all  respects  as  they  had  done  previous  to  the  ex- 
Ltion  of  said  conveyance ,  as  if  the  business  was  their 
n ,  until  on  or  about  the  13th  of  July ,  1891 ,  when  respon- 
it  Patrick  A'Hern  absconded  from  the  State,  at  which 
ie  said  J.  Fox's  Sons,  but  not  until  then,  took  posses- 
n  of  the  property  conveyed,  and  were,  at   the  time  of 

filing  of  the  bill,  in  possession  of  said  property.  The 
I  further  alleged  that  the  conveyance  from  the  part- 
ship  of  Patrick  A'Hern  to  J.  Fox's  Sons  was  not 
at  it  purported  to  be  on  its  face,  but  was  only  intended 
a  security  for  some  indebtedness  of  said   partnership 
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to  J.  Fox's  Sons.  The  bill  also  alleged  that  with  the 
exception  of  two  items  the  indebtedness  of  Patrick  A'Hern 
and  Bridget  O'Neil,  partners,  to  Solomon  &  Levi  was 
contracted  prior  to  said  alleged  conveyance  to  J.  Fox's 
Sons  ;  but  that  the  indebtedness  to  the  Birmingham  Brew- 
ing Company  was  contracted  subsequent  to  said  alleged 
sale.  The  bill  as  amended  did  not  seek  any  personal 
decree  against  Bridget  O'Neil. 

The  respondents  demurred  to  the  bill,  and  assigned, 
among  others,  the  following  grounds  of  the  demurrer: 
1st.  That  said  bill  of  complaint  shows  on  its  face  that 
the  said  Bridget  O'Neil  is  a  married  woman,  the  wife 
of  Thomas  O'Neil,  and  was  such  married  woman  at  the 
time  of  the  making  of  the  alleged  debts  in  said  bill,  and 
does  not  show  any  facts  which  make  the  debts  binding  or 
obligatory  upon  the  said  Bridget  O'Neil.  2d.  Because 
the  said  bill  does  not  show  that  the  husband  of  the  said 
Bridget  O'Neil  consented  for  her  to  contract  said  debts, 
or  create  said  obligations,  and  that  he  expressed  such 
consent  in  writing.  3d.  Because  the  said  bill  seeks  to 
subject  property  formerly  owned  by  said  Bridget  O'Neil 
to  the  payment  of  complainants'  debt,  but  does  not  allege 
any  facts  which  show  that  the  alleged  indebtedness  of  the 
said  Bridget  O'Neil  was  binding  on  the  said  Bridget 
O'Neil,  or  that  the  husband  had  given  his  consent  for 
the  said  Bridget  O'Neil' to  create  said  debt  or  obligation, 
and  expressed  his  assent  in  writing,  and  does  not  show 
any  other  facts  which  make  the  said  debt  obligatory  or 
binding  upon  the  said  Bridget  O'Neil.  4th.  The  said 
Bridget  O'Neil  is  shown  to  have  been  a  married  woman 
at  the  time  she  is  charged  with  entering  into  the  partner- 
ship of  Patrick  A 'Hern ;  and  it  is  further  shown  that 
part  of  the  business  to  be  engaged  in  by  said  firm  of 
Patrick  A'Hern,  was  to  retail  spirituous,  vinous  and  malt 
liquors  in  the  city  of  Birmingham,  Ala.,  when  the  said 
Bridget  O'Neil  had  no  power  or  capacity  to  engage  in  or 
carry  on  such  business.  5th.  To  that  part  of  complain- 
ants' bill  which  seeks  to  hold  the  said  Bridget  O'Neil,  or 
the  property  of  said  O'Neil,  or  the  partnership  property 
of  Patrick  A'Hern  liable  for  the  debt  created  by  the  firm 
of  Patrick  A'Hern,  which  was  so  contracted  by  said  firm 
while  engaged  in  the  business  of  retailing  spiritous, 
vinous  and  malt  liquors  in  the  city  of  Birmingham,  Ala., 
because  the  said  Bridget  O'Neil  had  no  capacity  to  enter 

Vol.  101, 


Digitized  by 


Google 


18&2-93.]  OF  ALABAMA.  387 

[O'Neil  et  al.  v.  Birmingham  Brewing  Co.  et  ah] 

into  or  engage  in  said  business.  7th.  To  that  part  of 
the  bill  that  seeks  to  discover  on  account  of  the  indebted- 
ness to  the  Birmingham  Brewing  Company,  because  said 
bill  shows  that  the  indebtedness  was  created  subsequent 
to  the  date  of  the  filing  of  said  conveyance,  because  there 
are  no  facts  averred  in  said  bill  which  show  that  the 
said  conveyance  was  fraudulent  or  void  as  to  the  Birm- 
ingham Brewing  Company .  8th .  Because  the  bill  does 
not  show  which  part  of  said  alleged  indebtedness  was 
contracted  for  the  boarding  house  business  and  which 
part  was  contracted  for  the  retail  liquor  business.  9th. 
That  the  bill  does  not  show  that  the  demands  sought  to 
be  enforced  by  the  complainants  have  been  reduced  to 
judgment.  10th.  Because  the  bill  is  without  equity. 
11th.  Because  the  bill  is  multifarious,  in  that  it  joins 
as  parties  complainant,  the  Birmingham  Brewing  Com- 
pany and  Solomon  &  Levi,  each  claiming  a  separate  and 
distinct  cause  of  action. 

Upon  the  submission  of  this  cause  on  the  demurrers, 
the  chancellor  overruled  each  ground  thereof,  and  his 
decree  in  so  doing  is  here  assigned  as  error. 

Lane  &  White  and  T.  B.  and  R.  P.  Wetmore,  for  ap- 
pellants.— 1.  Bridget  0' Neil  being  a  married  woman , 
as  shown  by  the  bill  of  complaint,  did  not  have  the  ca- 
pacity to  enter  into  the  partnership  of  Patrick  A'Hern. 
Code  of  1886,  g§  1390-20.  2.  The  complainants  aver  in 
their  bill  that  the  consideration  of  part  of  their  debts  was 
for  spiritous ,  vinous  or  malt  liquors,  but  there  is  no  aver- 
ment in  said  bill  that  they  had  obtained  the  license 
authorizing  said  sale.  The  sales  were,  therefore,  void. 
Am.  Un.  Ttl.  Co.  v.  West.  Un.  Tel.  Co.,  67  Ala.  26;  Beard 
v.  Un.  &  Amer.  Pub.  Co.,  71  Ala.  60;  Farrior  v.  New  Eng. 
Mortg.  Sec.  Co.,  88  Ala.  275,  7  So.  Rep.  200;  Mullens  v. 
Amer.  Freehold  Land  Mortg.  Co.,  lb.  280,  7  So.  Rep.  201 ; 
Code  of  1886,  g  1323.  3.  The  defendant,  Bridget  O'Neil* 
had  no  power  to  enter  into  said  partnership  and  its  debts 
are  not  binding  upon  her.— Code  of  1886,  gg  2346,  2350. 
4.  The  complainants  being  simple  contract  creditors, 
one  being  an  existing  and  the  other  a  subsequent  credi- 
tor, can  not  properly  be  joined  as  parties  complainant. 
Tower  Manfg.  Co.  v.  Thompson,  90  Ala.  129,  7  So.  Rep. 
530;  M.  &  F.  Bail  wag  Co.  v.  McKenzie,  85  Ala.  546,  5  So. 
Rep.  322;  3  Brick.  Dig.  515,  g  119,  cases  cited.     5.    The 
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bill  of  complaint  is  without  equity,  because  it  does  not 
aver  the  insolvency  of  the  partnership  of  Patrick  A' Hern, 
or  that  it  has  not  ample  means,  outside  of  the  property  sold 
to  J.  Fox's  Sons,  sufficient  to  pay  the  debts  of  complain- 
ants and  the  other  creditors. — 4  Amer.  &  Eng.  Encyc.  of 
Law  575  and  note . 

Mountjoy  &  Tomlinson,  contra. — 1.  The  conveyance 
by  the  partnership  of  Patrick  A'Hern  to  J.  Fox's  Sons, 
was  within  the  provisions  of  Section  1730  of  the  Code 
of  1886,  and  was,  therefore,  fraudulent  and  void  as 
against  both  existing  and  subsequent  creditors. — McDer- 
mott  v.  Eborn,  90  Ala.  258,  7  So.  Rep.  751.  2.  The  partr 
nership,  under  the  firm  name  of  Patrick  A'Hern,  had 
capacity  to  contract  with  complainants  though  a  member 
of  the  parnership  was  a  married  woman. — LeGrand  v. 
Eufaula  Nat.  Bank,  81  Ala.  123,  1  So.  Rep.  460.  3.  Two 
or  more  simple  contract  creditors  may  join  as  complain- 
ants in  a  bill  to  set  aside,  on  the  ground  of  fraud,  a  con- 
veyance executed  by  their  common  debtor. — Gibson  v. 
Trowbridge  Furniture  Co.,  93  Ala.  579,  9  So.  Rep.  370. 

McCLELLAN,  J. — "All  deeds  of  gift,  all  conveyances, 
transfers  and  assignments,  verbal  or  written,  of  goods, 
chattels  or  things  in  action,  made  in  trust  for  the  use  of 
the  person  making  the  same,  are  void  against  creditors, 
existing  or  subsequent,  of  such  person." — Code,  §  1730. 

A  mortgage  of  merchandise  and  the  like  by  a  debtor 
to  his  creditor  to  secure  the  indebtedness,  or  a  formal 
sale  intended  to  operate  only  as  a  security  for  the  indebt- 
edness, is  a  transfer  for  the  use  of  the  person  executing 
the  mortgage  or  bill  of  sale  within  the  section  quoted,  and 
void  as  against  both  existing  and  subsequent  creditors 
where  the  iftortgagor  or  seller  is,  by  the  terms  of  the 
writing  or  extraneous  understanding  of  the  parties,  ex- 
pressed or  implied,  permitted  to  remain  in  possession  of 
the  property  and  sell  the  same  in  the  regular  course  of 
trade  for  his  own  benefit. — Benedict  v.  Renfro,  75  Ala. 
121;  Murray  v.  McNealy,  86  Ala.  234,  5  So.  Rep.  565; 
McDermottv.  Eborn,  90  Ala.  258,  7  So.  Rep.  751. 

The  present  bill  makes  a  case  within  this  statute  as 

construed  in  the  cases  cited.  The  transfer  of  the  property 

being  void  alike  as  against  antecedent  and  subsequent 

creditors,  all  simple  contract  creditors,  whether  prior  or 
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sel,  that  a  liquor  license  can  not  be  issued  to  a  woman, 
married  or  single  ;  and  certainly  no  ground  can  exist  for 
relieving  a  partnership,  one  member  of  which  is  a  mar- 
ried woman,  from  liability  for  liquors  purchased  by  the 
firm,  that  would  not  equally  apply  to  all  other  liabili- 
ties, or  for  exempting  such  firm  from  the  doctrine  estab- 
lished by  the  cases  cited  above,  which,  so  far  as  the 
partnership  assets  are  concerned,  places  accountability 
to  creditors  on  the  same  footing  as  that  of  partnerships 
composed  entirely  of  persons  in  all  respects  sui  juris. 

The  operation  of  the  statute  quoted  at  the  outset  of 
this  opinion — Code,  §  1730— does  not  depend  upon  the 
insolvency  of  the  grantor  in  trust.  Its  letter  and  spirit 
unite  to  the  negation  of  such  a  construction.  And  it  is, 
therefore,  not  necessary,  to  present  a  case  for  relief 
under  it,  for  the  bill  to  aver  insolvency  :  the  creditor  has 
a  right  to  pursue  and  subject  property  conveyed  by  his 
debtor,  to  the  latter's  own  use  and  benefit,  notwithstand- 
ing the  debtor  may  have  property  which  might  be  sub- 
jected to  the  debt. — Dickson  v.  McLarneyt97  Ala.  383; 
12  So.  Rep.  398. 

The  foregoing  observations  dispose  of  all  the  demurrers 
interposed  to  the  bill  adversely  to  the  appellant,  and  the 
decree  overruling  them  must,  therefore,  be  affirmed. 


Dykes  v.  Bottoms. 

Bill  in  Equity  to  enforce  a  Vendor's  Lien. 

1.  Bill  to  enforce  a  vendor's  lien;  questions  of  usury  and  breach  of  war- 
ranty to  be  decided  by  the  chancellor. — Where,  in  a  bill  in  equity  to  en- 
force a  vendor's  lien,  the  answer  of  thp  respondent  raises  the  questions 
of  usury  and  a  breach  of  the  warranty  in  a  deed  of  conveyance,  it  is 
error  to  order  a  reference  to  the  register  to  ascertain  whether  there 
was  usury  in  the  transaction,  and  whether  there  had  been  a  breach  of 
warranty  in  the  deed  to  the  respondent ;  these  questions  should  be 
decided  by  the  chancellor. 

2.  Usury  in  purchase  price  of  land. — Where,  after  there  was  a  parol 
agreement  for  the  sale  and  purchase  of  land  at  a  certain  price  for 
cash,  the  purchaser  informed  the  vendor  that  he  could  not  pay  for  the 
land  in  cash,  and  a  sale  on  a  credit  was  subsequently  consummated  at 
an  advance  of  15  per  cent,  on  the  cash  price,  the  vendor's  deed  of  con- 
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veyance  reciting  the  latter  price  as  its  consideration,  and  the  pur- 
chaser executing  his  promissory  notes  therefor,  the  transaction  was 
not  usurious. 

3.  Description  of  land  in  conveyance;  no  abatement  of  purchase  price 
when  void  for  uncertainty. — Where  a  part  of  the  land  in  a  deed  of  con- 
veyance is  described  as  "a  portion  of  the  northwest  quarter  of  the 
northwest  quarter  and  a  part  of  the  southwest  quarter  of  the  north- 
west quarter  of  section  28,  all  in  township  7,  range  25,"  the  deed  is 
void  as  to  such  land,  for  uncertainty  and  indefiniteness  in  the  descrip- 
tion ;  and  an  abatement  of  the  purchase  price  will  not  be  allowed  the 
purchaser  for  a  deficiency  in  the  number  of  acres  in  said  section  28, 
since  both  parties  must  be  presumed  to  have  known  that  the  deed 
conveyed  no  part  of  the  lands  lying  in  said  section. 

4.  Abatement  of  the  purchase  price  of  land. — The  defendant  in  an 
action  to  enforce  a  vendor's  lien  is  entitled  to  an  abatement  of  the 
purchase  price  as  to  a  portion  of  the  lands  conveyed  in  a  deed  that 
had  not  come  into  his  possession,  and  to  which  the  vendor  had  no  title 
at  the  time  of  his  conveyance  to  the  defendant. 

Appeal  from  the  Chancery  Court  of  Dale. 
Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  by  James  Bottoms  against 
James  E.  Dykes ;  and  sought  to  enforce  a  vendor's  lien. 
On  the  submission  of  the  cause  for  decree,  on  pleadings 
and  proof,  and  upon  the  report  of  the  register,  the  chancel- 
lor granted  the  relief  prayed  for,  and  decreed  that  the 
complainant  should  have  a  vendor's  lien,  but  refused  to 
allow  the  defendant  an  abatement  for  the  five  acres  of 
land  which  was  shown  by  the  report  of  the  register  to 
have  been  owned  and  occupied  by  some  one  else  at  the  time 
of  the  execution  of  the  deed  to  the  defendant.  The 
defendant  prosecutes  this  appeal,  and  assigns  the  decree 
of  the  chancellor  as  error. 

H.  H.  Blackman,  for  appellant. — There  was  usury  in 
the  notes  given  for  the  purchase  money  of  the  land. 
Uhlf elder  <fc  Co.  v.  Carter,  64  Ala.  527;  Stewart  v.  Cross, 
66  Ala.  22;  Dawson  v.  Burr  us  &  Williams,  73  Ala.  Ill; 
Bradford  v.  Daniel,  65  Ala.  133..  The  defendant  is  enti- 
tled to  an  abatement  of  the  purchase  price  of  the  land. 
Monroe  v.Pritchett,  16  Ala.  785;  Thweatt  v.  McLeod,  56 
Ala.   375;  Joseph  v.  Seward ,91  Ala.  597,  8  So.  Rep.  682. 

Borders  &  Carmicuael,  contra. — There  was  no  usury 
in  the  transactions  between  the  plaintiff  and  the  defen- 
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dant . — Crippin  v.  Heermance ,  7  N.  Y .  Ch .  Rep .  72 ;  Farmers1 
Loan  &  Trust  Co.  v.  Smith,  lb.  194;  Quackenbush  v .  Leonard, 
9  Paige  Ch.  334;  Cutler  v.  Wright,  22  N.  Y.  (8  Smith) 
472;  Hogg  v.  Ruffner,  1  Black.  (U.  S.)  113.  There  was 
no  breach  of  warranty  with  respect  to  the  number  of 
acres  conveyed  in  the  deed  from  the  complainant  to  the 
defendant. — Baker  v.  Clay,  101  Mo.  553;  Cannon  v.  Em- 
mans,  44  Minn.  294;  Agan  v.  Shannan.  103  Mo.  661: 
Cullers  v.  Piatt,  (Texas) ,  16  S.W.  Rep.  1003;  2  Pom. 
Eq.  Jur.,870. 

COLEMAN,  J. — James  Bottom,  appellee,  filed  the 
present  bill  to  enforce  a  vendor's  lien  for  unpaid  purchase 
money  due  for  land  sold  to  respondent.  The  bill  des- 
cribes the  land  sold  as  being  the  "S.  W.  i  of  N.  E.  ±and 
N.  W.  i  of  the  S.  E.'i  and  the  S.  ±  of  the  N.  E.  i  of 
section  29,  township  7  range  25,  containing  one  hundred 
and  sixty  acres,  more  or  less,  situated  in  the  county  of 
Dale,"  &c.  This  description  shows  a  sale  of  only  one 
hundred  acre*.  Three  portions  are  mentioned,  but  the 
last  forty  acres,  to- wit,  the  S.  ±  of  N.  E.  ±,  includes 
twenty  acres  described  in  the  first  forty,  to-wit,  the  S. 
W.  i  of  N.  E.  i  of  section  29.  No  objection  seems  to 
have  been  taken  to  this  omission,  and  it  may  be  a  clerical 
error  in  the  transcript.  The  defendant  by  his  answer 
pleads  usury,  and  also  a  deficiency  in  the  quantity  of  land 
sold  and  purchased  and  that  conveyed  by  the  deed  of 
conveyance  with  warranty  of  title.  The  answer  prays 
for  an  abatement  of  the  purchase  price,  both  on  account 
of  usury  and  breach  of  warranty.  The  deficiency  is 
claimed  to  consist  of  five  acres,  a  part  of  section  29  con- 
veyed, and  six  acres  in  section  28,  which  latter  six  acres 
is  omitted  entirely  from  the  bill  of  complaint.  The  an- 
swer sets  up  as  a  fact  that  respondent  has  never  been  in 
possession  of  the  eleven  acres  of  land  for  which  an  abate- 
ment is  claimed,  and  that  he  has  not  been  able  to  acquire 
possession,  by  reason  of  the  occupation  by  others,  whose 
names  are  given,  of  said  eleven  acres  of  land  who  are 
in  possession ,  and  holding,  the  answer  avers,  under  a 
title  superior  to  that  acquired  by  the  purchase  and  deed 
received  from  complainant.  There  was  no  action  by  the 
court  upon  objections  to  testimony.  The  objections  in 
many  instances  were  not  sufficiently  specific  and  might 
have  been  disregarded.  Section  1798  of  the  Code  de- 
Vol.  101. 
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clares  when  conveyances  are  self  proving,  and  when  a 
transcript  may  be  admitted  in  evidence.  Copies  of  con- 
veyances not  acknowledged  and  recorded  are  not  admis- 
sible, without  the  proper  predicate,  accounting  for  the 
absence  of  the  original.  After  the  evidence  was  closed 
the  court  referred  to  the  register  to  ascertain  and  report 
as  to  whether  there  was  usury  in  the  transaction ,  and 
whether  there  had  been  a  breach  of  the  warranty  in  the 
deed  of  conveyance  to  respondent .  These  were  questions , 
under  our  practice,  which  should  have  been  decided  by 
the  chancellor,  and  should  not  have  been  referred  to  the 
register. 

Our  conclusion  from  the  evidence  is,  that  the  trans- 
action was  not  usurious.  It  appears  that  there  was  a 
parol  agreement  for  the  sale  and  purchase  of  the  land,  at 
the  purchase  price  of  $900  or  #950,  for  cash,  and  that 
under  this  agreement  the  respondent  entered  upon  the 
possession.  No  part  of  the  purchase  money  was  paid. 
This  agreement  was  void  under  the  statute  of  frauds. 
After  having  been  in  possession  some  months  the  respon- 
dent informed  the  complainant  that  he  could  not  pay  for 
the  land  in  cash.  It  was  then  agreed  that  respondent 
might  purchase  the  land,  by  paying  one  part  in  cash, 
and  by  executing  his  two  notes  for  the  unpaid  purchase 
money,  at  one  and  two  years  ;  and  the  difference  in  the 
value  of  the  land,  for  cash,  as  was  first  agreed  upon  in 
parol,  and  when  sold  on  a  credit,  and  which  latter  agree- 
ment was  concluded  in  writing,  was  fifteen  per  cent.  The 
complainant  executed  his  warranty  deed  to  respondent, 
and  the  respondent  executed  his  two  promissory  notes. 
This  was  not  usury.  Respondent  owed  no  debt  for  the 
forbearance  of  which  fifteen  per  cent,  additional  was 
charged,  and  the  debt  thus  contracted  was  not  a  loan  of 
money.  There  was  a  sale  of  land ,  the  vendor  willing  to 
sell  for  so  much  at  a  cash  valuation,  or  for  so  much  on 
a  credit,  placing  the  difference  between  the  cash  and 
credit  price  at  fifteen  per  cent. 

There  is  some  difficulty  in  arriving  at  a  legal  conclu- 
sion from  the  facts  of  the  case  upon  which  an  abatement 
of  the  purchase  money  for  a  deficiency  in  the  land  sold 
is  claimed.  The  warranty  deed  of  complainant  to  re- 
spondent, describes  the  land  sold  as  follows  :  "  W.  £  of 
N.  E.  iand  N.  W.  ±ofS.  E.  ±  and  S.  E.  i  of  N.  E.  i  of 
section  2tf ,  and  a  portion  of  the  N.  W.  ±  of  N.  W.  ±,  and 


Digitized  by 


Google 


394  SUPREME   COURT  [Nov.  Term, 

[Dykes  v.  Bottoms.] 

a  part  of  the  S.  W.  ±  of  N.  W.  ±  of  section  28,  all  in  town- 
ship 7,  range  25/ '  &c,  without  specifying  any  number 
of  acres.  Now,  it  is  clear  that  as  to  the  lands  lying  in 
section  28,  the  deed  is  void,  for  want  of  definiteness  in 
the  description  of  the  land.  How  much  off,  and  in  what 
part  of,  these  quarter-sections  lying  in  28,  was  sold  or 
intended  to  be  sold,  can  not  be  ascertained — "there  is 
no  land  mark  to  enable  a  surveyor  to  find  the  land."  It  • 
is  not  within  the  influence  of  the  maxim,  Id  ccrtum  e*t 
quod  cerium  reddi.- — Black  v.  Tenn.  Coal  &  Iron  Co.,  93  Ala. 
109 ;  9  So.  Rep.  537  ;  Wilkinson  v.  Roper,  74  Ala.  140; 
L.  &  X.  R.  R.  Co.  v.  Boy  lei  a,  76  Ala.  560  ;  Humphries  v. 
Huffman,  33  Ohio  St.  Rep.  395.  The  respondent  does 
not  seek  a  cancellation  of  the  deed  and  return  of  the  pur- 
chase money.  His  purpose  is  to  hold  on  to  the  land  for 
which  he  has  received  a  valid  deed,  and  liis  prayer  is  for 
an  abatement  of  the  purchase  money .  There  is  no  pos- 
sible criterion  for  ascertaining  a  proper  abatement  for 
the  lands  lying  in  section  2S.  Both  parties  inlaw  must 
be  held  to  know  that  the  deed  conveyed  no  part  of  the 
land  lying  in  section  2s,  and  the  purchaser  must  be  held 
to  have  contracted  for,  and  to  have  executed  his  notes 
for,  the  land  properly  described,  lying  in  section  29.  It 
would  seem  that  the  deed  under  which  the  complainant 
held  the  land  lying  in  section  28,  described  his  interest 
in  this  section  precisely  as  described  in  the  deed  by  him 
to  respondent.  The  proof  shows  that  complainant  was 
never  in  actual  possession  of  any  of  the  laud  in  section 
28,  and  this  fact  was  also  known  to  the  respondent. 

There  can  be  no  difficulty  in  regard  to  the  five  acres 
of  land  lying  in  section  29 .  The  complainant  sold  and 
by  deed  conveyed  one  hundred  and  sixty  acres  in  this 
section  to  the  respondent,  and  warranted  the  title  to  him. 
The  proof  shows  that  five  acres  of  this  land  was  valua- 
ble and  belonged  to  other  parties ,  who  were  living  on  it 
at  the  time  of  respondent's  purchase,  and  that  respon- 
dent had  never  acquired  possesion  of  it.  So  far  as  we 
are  able  to  determine  from  the  evidence  in  the  record, 
the  occupants  of  the  five  acres,  hold  by  a  title  superior  to 
that  owned  by  complainant,  and  which  he  conveyed 
to  respondent.  For  the  five  acres  in  section  29,  the  re- 
spondent was  entitled  to  an  abatement  of  the  purchase 
price.  The  case  will  be  reversed  and  remanded,  that  it 
may  be  referred  to  the  register  to  restate  the  account,    so 
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to  allow  the  respondent  an  abatement  according  to  the 
tyer  of  his  bill ,  from  the  amount  due  upon  his  note, 
the  fair  and  reasonable  value  of  the  five  acre9  of  land 
Qg  in  section  29,  and  which,  from  the  evidence,  seems 
be  the  property  of  Ambrose  Pelham. 
Reversed  and  remanded. 
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Foley  et  al.  v.  Leva  et  al. 

7  hi  Equity  by  Heirs  to  declare  a  Lien   upon  Land  pur- 
chased with  Funds  of  the  Estate. 

What  is  a  Ji rial  decree. — A  decree  in  chancery,  which  settles  all 

equities  between  the  parties,  leaving  only  matters  of  account  to  be 
listed  on  a  reference  before  the  master,  is  such  a  final  decree  as 
I  support  an  appeal. 

Limitation  of  appeal;  when  assignments  of  error  are  stricken  out. — 
ere  an  appeal  is  sued  out  in  a  chancery  cause  more  than  a  year 
>r  the  rendition  of  a  decree  which  settled  all  the  equities  between 

parties,  such  decree  can  not  be  reviewed,  and  all  the  assignments 
error  relating  to  matters  embraced  in  that  decree  should  be 
cken  out,  upon  motion,  because  the  appeal  was  barred  at  the  time 
ras  taken. 

Bill  in  equity  to  hare  a  lien  declared;  what  is  a  final  decree. — Where, 
i  bill  filed  by  heirs  to  have  a  lien  declared  in  their  favor  upon  a 
tain  lot,  alleged  to  have  been  purchased  and  improved  by  the  ad- 
ristratrix  of  their  decedent's  estate,  partly  with  the  funds  of  the 
ite,  which  lot  had  been  mortgaged  by  her  to  her  co-defendants,  it 
hown  that  a  part  of  the  debt  secured  by  said  mortgage  was  an  in- 
idual  debt  of  the  administratrix  secured  by  a  prior  mortgage  given 
her  on  said  lot,  and  which  was  assumed  by  her  co-defendants,  ade- 
e  holding  the  mortgage  by  the  administratrix  to  her  co-defendants 
ye  a  superior  lien  on  the  lot,  to  the  extent  of  the  debt  assumed  by 

mortgagees,  and  that  as  against  the  remainder  of  the  debt  secured 
said  mortgage  complainants  were  entitled  to  relief,  at  the  same 
le  giving  particular  instructions  and  directions  to  the  register  as  to 

manner  of  taking  and  stating  an  account  between  the  parties,  set- 
j  all  the  equities  of  the  bill  as  between  the  complainants  and  the 
endants,  and  is  a  final  decree,  from  which  an  appeal  may  be  pros- 
ited. 

.  Misapplication  of  funds  by  administrator;  rights  of  heirs  and  per- 
al  creditors. — Where  an  administrator  has  used  the  funds  of  his  in- 
tate's  estate  in  the  purchase  of  lands,  taking  the  title  in  himself, 
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the  distributees  and  heirs  may,  at  their  election,  either  claim  the 
lands  with  rents,  or  hold  the  administrator  responsible  for  the  money 
with  interest  and  have  a  lien  declared  on  the  land  for  the  payment 
thereof ;  but  having  elected  to  claim  the  money  and  interest,  they  can 
not  also  claim  the  land  on  which  the  money  of  the  estate  was  invested, 
or  the  rents  thereof,  and  in  a  bill  filed  by  the  heirs  to  have  a  lien  de- 
clared in  their  favor  on  the  lands,  there  is  no  error  in  a  decree  treat- 
ing the  rents  from  the  land  as  the  property  of  the  administrator,  and 
in  applying  them  to  the  payment  of  his  individual  debts. 

5.  Same. — Where  one,  who  is  the  administratrix  of  an  estate,  bor- 
rows money  on  her  own  account,  with  which  the  estate  of  her  intestate 
has  nothing  to  do,  and  nays  the  money  on  her  individual  mortgage 
debt,  and  she  afterwards  uses  money  of  the  estate  to  re-fund  her 
lender,  no  equity  arises  out  of  such  a  conversion  by  the  administratrix 
in  favor  of  the  heirs  of  the  estate  against  the  mortgagees,  to  whom  she 
paid  the  borrowed  money. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  William  H.  Tayloe. 

The  bill  in  this  case  was  filed  by  the  children  of 
Patrick  Foley,  deceased,  against  Ann  Foley,  Marx  Leva 
and  Aaron  Maas,  and  alleged  that  said  Ann  Foley  was 
the  widow  of  said  Patrick  Foley  and  the  administratrix 
of  his  estate  ;  that  while  acting  as  such  administratrix, 
she  purchased  in  her  own  name,  and  improved  a  certain 
lot  of  land  in  Selma,  Alabama  ;  that  in  paying  for  said 
lot  and  improvements,  she  used  $986  of  money  belonging 
to  the  estate  of  her  intestate;  that  after  she  purchased 
and  improved  said  lot,  she  gave  a  mortgage  on  it  to  Ad- 
ler,  Leva  &  Co.,  to  secure  a  debt  she  owed  them,  amount- 
ing to  about  $1,800;  that  at  the  time  Adler,  Leva  &  Co. 
took  said  mortgage,  they  had  notice  that  said  $986  of 
money  belonging  to  the  estate  of  said  Patrick  Foley  had 
been  used  in  purchasing  and  improving  said  lot;  that 
Marx  Leva,  one  of  the  firm  of  Adler,  Leva  &  Co.,  after- 
wards became  the  owner  of  said  mortgage,  and  on  the 
6th  of  December,  1887,  sold  said  lot,  under  the  power 
contained  in  said  mortgage  in  foreclosure  thereof;  that 
at  said  sale,  Aaron  Maas  became  the  purchaser  of  said 
lot,  and  purchased  it  for  said  Marx  Leva;  that  at  said 
foreclosure  sale,  and  before  said  Maas  bid  the  same  off, 
he  was  notified  that  $986  of  the  money  used  in  purchas- 
ing and  improving  said  lot  by  said  Ann  Foley,  belonged 
to  the  estate  of  said  Patrick  Foley,  and  that  complain- 
ants, as  his  children  and  heirs,  would  subject  said  lot  to 
the  payment  thereof. 
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lot  and  improvements  thereon  described  and  conveyed  by 
the  mortgage  executed  by  Ann  Foley  to  Adler,  Leva  & 
Co.,  mentioned  in  the  pleadings,  subject  to  the  prior  lien 
established  and  declared  in  the  4th  section  of  this  decree.' ' 
Particular  instructions  and  directions  were  given  ir 
the  decree  to  the  register  in  and  about  taking  and  stating 
an  account,  which  was  ordered,  to  ascertain  the  respec- 
tive interests  of  the  said  Ann  Foley  individually,  and  of 
the  complainants,  as  the  representatives  of  the  estate  of 
Patrick  Foley,  in  the  purchase  and  improvement  of  said 
lot ;  to  ascertain  what  part  of  the  payment  which  had 
been  made  as  credits  on  said  mortgage  belonged  to  said 
Ann  Foley,  or  had  been  derived  by  her  from  said  estate 
as  rents  or  otherwise,  to  which  complainants  were  enti- 
tled ;  and  he  was  directed,  in  stating  the  account,  to  ap 
ply  the  money  and  assets,  if  any,  which  of  right  belonged 
to  complainants — and  which  had  been  received  as  par 
tial  payments  upon  the  mortgage — to  the  Spence  & 
Steele  debt,  entitled  thereto  as  a  prior  debt,  and  to  re- 
port what  balance  of  said  mortgage  debt  remained  there- 
after. The  complainants  appeal,  and  assign  as  error  the 
decree  of  the  chancellor. 

John  C.  Reid,  for  appellants. 

Pettus  &  Pettus  and  Satterfield  &  Young,  contra 
(1.)  The  decree  in  this  case  was  filed  on  the  7th  day  ol 
April,  1890.  It  settled  all  of  the  equities  of  the  case 
and  determined  all  the  rights  of  the  parties  to  the  suit 
and  nothing  is  left  to  be  done  in  the  case  except  to  state 
the  account,  and  ascertain  the  exact  amount  due  on  thi 
different  claims.  This  decree  is  a  final  decree,  and  woulc 
have  supported  an  appeal. — Bradford  v.  Bradley,  37  Ala 
453;  Weather  ford  v.  James,  2  Ala.  170;  Garner  v  Prewitt 
32  Ala.  13;  Jones  v.  Wilson,  b4> Ala,.  50;  Ansley  v.  Robin 
son,  16  Ala.  793;  Hastie  &  Silver  v.  Aiken,  67  Ala.  313 
(2.)  No  appeal  was  taken  from  this  decree  until  Apri 
19,  1892,  more  than  two  years  after  said  final  decree  was 
rendered.  At  the  time  the  appeal  was  taken,  an  appea 
from  the  decree  rendered  April  7,  1890,  was  barred  bj 
the  statute  of  limitations,  and  no  assignments  of  erroi 
can  now  be  based  on  that  decree.  The  motioi 
to  strike  out  all  such  assignments  of  error  should 
therefore,  be  granted. — Code,  §   3619;    Walker  v.  Crau 
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ford,  70  Ala.  567;  Cochran  v.  Miller,  74  Ala.  50;  May 
v.  Green,  75  Ala.  162;  Stoudenmire  v.  DeBardelaben,  85 
Ala.  85,  4  So.  Rep.  723.  (3.)  Having  elected  to  claim 
their  money  with  interest,  they  can  not  also  claim  the 
property  in  which  it  was  invested  or  rents  thereof.  The 
two  claims  are  repugnant,  and  can  not  be  insisted  on  at 
the  same  time.— 2  Story's  Eq.  Jur.,  §§  1262,  1263;  2 
Perry  on  Trusts,  §  842;  Parks  v.  Parks,  66  Ala.  326; 
Whaley  v.  Whaley,  71  Ala.  159. 

HARALSON,  J. — The  decree  rendered  in  this  cause, 
on  the  7th  April,  1890,  was  a  final  decree,  which  settled 
all  the  equities  of  the  bill  as  between  the  complain- 
ants and  defendants.  The  account  ordered  was  in  accor- 
dance with  the  opinion  and  decree  of  the  court,  and 
looked  merely  to  the  perfecting  of  the  decree .  To  the 
extent  of  settling  the  equities  between  the  parties,  it  was 
final,  and  as  to  the  matter  of  the  taking  of  the  account, 
it  was  interlocutory. — Smith  v.  Coleman,  59  Ala.  262; 
Jones  v.  Wilson,  54  Ala.  50;  Waldropv.  Cames.G2  Ala.  374; 
Malone  &  Foot  v.  Marriott,  64  Ala.  486;  Broughton  v.  Wim- 
berly,  65  Ala.  550 ;  Walker  v.  Crawford,  70  Ala.  567;  May 
v.  Green,  75  Ala.  162;  Adams  v  Sayre,  76  Ala.  509;  Mar- 
shal v.  Mc Phillips,  79  Ala.  145;  Louisville  Manfg.  Co.  v. 
Brown,  ante  p.  173. 

The  decree  being  final,  was  subject  to  review  on  ap- 
peal to  this  court,  if  taken  within  a  year  from  the  ren- 
dition thereof;  and  no  appeal  having  been  taken  from  it, 
until  the  19th  day  of  April,  1892,  it  was  barred  at  the 
time  taken,  and  can  not  now  be  reviewed.  No  assign- 
ments of  error  can  be  made  upon  a  decree  which  does 
not  support  an  appeal,  or  upon  one  which  is  barred.  A 
motion  to  strike  out  the  errors  here  assigned,  based  on 
this  decree,  must  be  granted. — Sloudenmire  v.  DeBardela- 
ben, 85  Ala.  85,  4  So.  Rep.  723  ;  Kimbrell  v.  Rogers,  90 
Ala.  346,  7  So.  Rep.  241;  and  authorities  supra. 

The  account  as  finally  stated  and  confirmed  by  the 
court,  contained  several  items  which  were  excepted  toby 
the  complainants,  which  require  notice. 

Mrs.  Foley  bought  the  lot  out  of  which  this  litigation 
springs,  having  used  the  money  of  her  intestate  in  its 
purchase  and  subsequent  improvement.  She  rented  it 
out  afterwards,  and  turned  the  rent  contract  over  to  de- 
fendants, on  which  they  realized  $700.     She  borrowed 
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$300  from  Daniel  O'Rourke,  on  her  own  account,  with 
which  the  estate  of  her  intestate  had  nothing  to  do,  and 
paid  it  to  defendant  Leva,  on  her  individual  debt  to 
him,  secured  by  said  mortgage,  and  this  money  she  af- 
terwards refunded  to  O'Rourke,  out  of  the  money  of  the 
estate ,  but  it  is  not  shown  that  defendants  had  any 
knowledge  or  connivance  in  that  transaction.  She  also 
paid  them,  as  she  claims,  the  proceeds  of  five  bales  of 
cotton,  amounting  to  $162.29.  These  several  sums,  the 
complainants  claim,  ought  to  have  gone  as  credits  on 
the  Spence  and  Steele  debt,  of  prior  claim  to  defendants' 
individual  debt  against  Mrs.  Foley,  and  not  to  the  latter, 
and  these  constitute  the  basis  of  many  exceptions  in  va- 
rious forms,  but  to  the  same  effect. 

It  is  a  familiar  principle,  that  when  an  administrator 
ustfs  the  funds  of  the  estate  in  the  purchase  of  land,  tak- 
ing title  to  himself,  the  distributees,  may,  at  their  elec- 
tion, either  claim  the  land  with  rents,  or  hold  him  re- 
sponsible for  the  money  with  interest,  and  have  a  lien 
declared  on  the  land  for  the  payment  of  the  same. — 
Lehman  v.  Lewis,  62  Ala.  131;  Parks  v.  Parks,  66  Ala. 
327;  Bass  v.  Bass,  88  Ala.  413,  7  So.  Rep.  243;  3  Brick. 
Dig.  785,  §§  50,  51. 

The  complainants  made  their  election,  and  by  their 
bill  seek  to  charge  the  defendants  with  the  money  of  the 
estate  of  Patrick  Foley  which  went  into  the  lot,  with  the 
interest  thereon,  and  not  to  recover  the  lot  itself.  Hav- 
ing elected  to  claim  the  money  and  interest  they  must 
stand  by  their  election,  and  can  not  also  claim  the  lot  in 
which  the  money  of  the  estate  was  invested,  or  the  rents 
thereof.  By  this  election,  they  confirm  the  title  of  Mrs. 
Foley  to  the  lot  and  to  its  rents .  There  was  no  error, 
therefore,  in  treating  the  rents  of  the  lots  as  hers,  and  in 
applying  them  to  her  individual  debt  to  defendants,  Leva 
&Co.— 2  Story  Eq.  Jur.,  g§  1262, 1263  ;  2  Perry  on  Trusts, 
$842;  Whaleyv.  Whalexj,  71  Ala.  161;  Parks  v.  Park*, 
supra;  Preston  v.  McMillan,  58  Ala.  84. 

The  exceptions  based  on  the  supposed  erroneous  ap- 
plication of  the  $300  borrowed  by  Mrs.  Foley  from 
O'Rourke,  with  which  she  made  a  payment  to  the  defen- 
dants, on  her  debt  to  them,  is  equally  untenable.  When 
she  borrowed  and  paid  the  money,  it  was  her  individual 
property.  The  estate  had  no  right  or  equity  in  it,  and 
the  fact  that  she  subsequently  took  a  like  amount   from 
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the  estate  of  her  intestate ,  and  paid  this  debt  to  0  'Rourke , 
did  not  change  or  have  any  effect  on  the  transaction  of 
the  payment  of  the  sum  originally  borrowed  from  him 
to  defendants.  No  equity  in  her  favor  or  that  of  her 
children,  the  complainants,  as  against  the  defendants, 
arises  out  of  such  a  conversion  of  the  funds  of  her  intes- 
tate. 

As  to  the  application  of  the  proceeds  of  the  five  bales 
of  cotton,  it  is  sufficient  to  say,  there  is  no  evidence  to 
show  that  they  belonged  to  the  estate.  Mrs.  Foley  tes- 
tified, she  was  doing  a  mercantile  and  advancing  busi- 
ness to  farm  hands,  on  her  own  account,  and  as  to  one 
of  the  bales,  she  testifies,  positively  it  was  hers,and  as  to 
the  others,  she  did  not  say  they  belonged  to  the  estate, 
but  she  did  say, she  was  receiving, at  the  time, cotton  of  her 
own,  on  account  of  advances.  There  was  no  error  in  the 
ruling. as  to  this  cotton. 

We  find  no  error  in  the  record,  and  the  decree  of  the 
chancery  court  is  affirmed . 


Troy  et  al.  v.  May. 

Bill  in  Equity  to  enforce    Vendor1  a  Lien. 

1.  Equitable  title*;  priority. — As  between  parties  claiming  under 
equal  equitable  titles,  the  priority  of  claim  is  determined  by  the  pri- 
ority of  time. 

2.  Title  acquired  by  purchaser  at  execution  sale. — F.,  after  the  execu- 
tion of  a  mortgage  to  M.,  which  was  still  unsatisfied,  sold  the  land 
conveyed  therein  to  W.  After  the  agreement  of  sale,  but  before  the 
conveyance  by  deed,  judgment  was  recovered  in  the  United  States 
Circuit  Court  against  F.  After  F.  had  conveyed  the  lands  to  W.  by 
deed,  the  United  States  marshal  sold  the  same  land  under  an  execu- 
tion issued  upon  the  judgment  recovered  against  F.,  and  at  this  sale 
T.  became  the  purchaser.  Held,  that  W.  and  T.  are  both  equitable 
claimants,  and  that  the  equity  of  W.,  being  the  older,  is  superior  to 
that  of  T.,  conveyed  by  the  marshal's  deed. 

3.  Right  of  purchaser  at  an  execution  sale. — When,  before  the  mort- 
gage debt  is  paid,  the  mortgagor  agrees  to  sell  to  a  third  person  the 
lands  conveyed  in  said  mortgage,  and  after  this  agreement  a  judg- 
ment is  recovered  against  the  said  mortgagor,  and  execution  there- 
under is  levied  upon  the  same  lands,  and  the  said  lands  are  sold  under 
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this  execution,  after  the  execution  of  the  deed  in  compliance  with  the 
agreement  of  sale,  the  purchaser  at  said  execution  sale  acquires  the 
equity  of  redemption,  and  as  the  holder  of  such  equity,  is  entitled  to 
the  excess  of  the  balance  due  the  mortgagor  paid  by  the  one  who 
purchases  at  a  subsequent  sale  under  the  mortgage. 

Appeal  from  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Foster. 

The  facts  of  this  case  are  sufficiently  stated  in  the 
opinion.  On  the  final  submission  of  the  cause,  the  chan- 
cellor decreed  that  D.  S.  Troy  had  no  equity  or  claim  to 
the  lands  involved  in  the  suit,  nor  in  the  use  and  occu- 
pation or  rents  of  any  of  the  land  ;  and  also  decreed  that 
D .  S .  Troy  should  pay  all  the  costs  in  the  suit  created 
by  the  interposition  of  his  claim,  and  that  Walter  Bros. 
should  pay  the  balance  of  the  costs  of  the  suit.  On  this 
appeal  by  D.  S.  Troy  and  Walter  Bros,  the  former  assigns 
as  error  the  final  decree  of  the  chancellor,  and  the  latter 
assign  as  error  that  portion  of  the  decree  of  the  chancel- 
lor which  holds  that  Walter  Bros,  should  pay  a  portion 
of  the  costs  of  the  suit. 

Tompkins  &  Troy,  for  appellants. 

Brickell,  Semple  &  Gunter,  contra. 

STONE,  C.  J. — The  litigation  presented  in  this  ap- 
peal may  truly  be  styled  many-sided .  It  originated  in  a 
bill  filed  by  appellee,  May,  to  enforce  a  vendor's  lien  on 
lands  purchased  by  Walter  Brothers  from  Ferrell.  The 
purchase  by  Walter  Bros,  was  made  May  12,  1885,  and 
they  then  gave  as  purchase-money  three  several  notes, 
each  for  the  sum  of  six  hundred  dollars,  but  -they  ob- 
tained no  title  from  Ferrell  until  August  13,  1885.  Un- 
der a  judgment  against  Ferrell  obtained  in  the  circuit 
court  of  the  United  States  after  May  12  aforesaid,  and 
under  execution  issued  thereon,  the  marshal  sold  the 
land  on  September  13,  1885,  and  Troy  became  the  pur- 
chaser, receiving  a  conveyance.  Up  to  this  time  Walter 
Brothers  had  not  taken  visible  possession  of  the  land  so 
purchased  from  Ferrell ,  nor  was  there  any  notice  of  their 
purchase,  actual  or  constructive,  until  the  registration 
of  the  Ferrell  deed  to  them ,  soon  after  its  execution  in 
August.  The  execution  under  which  Troy  purchased 
went  into  the  hands  of  the  marshal  June  20,  1885. 
Vol.  101. 
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A  few  days  after  the  purchase  of  Walter  Brothers  from 
Ferrell,  and  before  the  judgment  was  rendered  under 
which  Troy  purchased,  Ferrell  sold  and  transferred  to 
May  the  second  and  third  of  the  purchase  money  notes 
given  by  Walter  Bros.  No  question  is  raised  on  the  bona 
fides  of  this  transfer,  nor  on  the  sufficiency  of  the  consid- 
eration paid  by  May.  There  is  testimony  tending  to 
show  that  before  making  this  purchase  May  consulted 
Walter  Brothers,  and  was  assured  by  them  that  they  had 
no  defense  to  the  notes.  And  no  question  was  raised  on 
this  feature  of  the  controversy,  by  any  assignment  of 
error. 

Before  May's  suit  was  brought  to  a  hearing,  Walter 
Brothers,  in  July,  1887,  filed  an  original  bill  in  the  na- 
ture of  a  cross-bill,  and  made  May,  Troy  and  Ferrell 
defendants  to  their  suit.  In  their  bill  they  mentioned 
the  other  purchase  money  note  which  had  not  been 
transferred  to  May,  charged  that  it  too  had  been  assigned 
to  some  person,  alleged  to  be  unknown.  That  suit  was 
brought  to  this  court  bv  appeal,  and  is  reported  as  Troy 
v.  Walter  Bros.,  in  87 " Ala.  233,  6  So.  Rep.  54.  The 
substance  of  the  facts  as  then  presented  in  the  pleadings 
and  proof  is  set  forth  in  the  report  of  that  case.  It  will 
be  seen  that  up  to  that  time  it  was  not  shown  or  averred 
who  held  the  other  note — the  one  not  purchased  by 
May — nor  was  it  brought  to  the  notice  of  the  court  in 
either  of  the  suits  that  there  was  an. outstanding,  unsat- 
isfied mortgage  on  the  lands,  executed  by  Ferrell,  and 
duly  recorded,  which  was  older  than  the  sale  to  Walter 
Brothers.  On  the  facts  as  they  then  appeared,  when  • 
the  marshal  made  the  sale  and  conveyance  to  Troy  the 
legal  title  of  the  lands  was  in  Ferrell,  and  that  legal 
title,  for  the  term  of  Ferrell 's  life,  passed  by  the  convey- 
ance to  Troy.  We  so  ruled  on  that  appeal. — Troy  v. 
Walter,  87  Ala.  233,  6  So.  Rep.  54;  Daniel  v.  Sorreflc,  9 
Ala.  436;  Jordan  v.  Mead,  12  Ala.  247;  Preston  v.  McMil- 
lan, 58  Ala.  84  ;  Wood  v.  Lake,  62  Ala.  489  ;  McCarthy  v. 
Xicrosi,  72  Ala.  332;  Watt  v.  Parsons,  73  Ala.  202;  Dick- 
erson  v.  Carroll,  76  Ala.  377;  Kimj  v.  Paalk,  85  Ala.  186, 
4  So.  Rep.  825 ;  Paalk  v.  King,  86  Ala.  332,  6  So.  Rep. 
612. 

After  the  reversal  in  this  court — 87  Ala.  233 — the 
pleadings  were  changed  in  the  court  below,  and  the 
issues  thereby  materially  enlarged.     It  was  averred  that 
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long  before  the  agreement  of  sale  from  Ferrell  to  Walter 
Bros.,  Ferrell,  being  indebted  to  Molton  for  money  bor- 
rowed and  unpaid,  had  executed  a  mortgage  to  said 
Molton,  conveying  said  land  as  security  for  the  payment 
of  the  debt,  with  a  power  in  the  mortgagee  to  foreclose 
by  a  sale  of  the  land,  if  there  was  default  in  payment. 
This  mortgage  had  been  duly  and  properly  recorded. 
There  was  a  balance  due ,  and  still  unpaid  on  the  mort- 
gage debt.  Soon  after  the  agreement  of  sale  by  Ferrell 
to  Walter  Brothers,  the  former  turned  over  to  Molton 
the  purchase  money  note,  the  first  of  the  series,  (the  one 
not  traded  or  transferred  to  May, )  as  collateral  security 
for  the  debt  he  owed  him,  so  secured  by  the  mortgage. 
This  is  the  note  which  Walter  Bros,  alleged  in  their  bill 
had  been  transferred,  but  they  did  not  know  to  whom. 
It  was  also  averred  in  the  amended  pleadings  that,  at  a 
time  which  was  probably  after  the  reversal  in  this  court, 
Molton  had  advertised  and  sold  .  said  lands  under  the 
power  contained  in  his  mortgage,  and  that  Walter  Bros, 
became  the  purchasers,  and  received  a  conveyance.  It 
is  shown  that  at  this  sale  by  Molton,  the  bid  and  pur- 
chase were  at  a  sum  in  excess  of  the  balance  due  Molton 
on  the  debt  secured  by  the  mortgage,  including  expense 
of  sale,  and  that  this  excess  was  paid  by  Walter  Bros, 
to  Molton,  and  by  him  to  Ferrell.  Molton  was  made  a 
party  to  the  litigation  at  this  stage,  and  answered.  All 
the  foregoing  averments  were  shown  to  be  true,  and 
there  was  no  conflict  in  the  testimony  as  to  any  of  tliera 
They  are  the  admitted  facts  in  the  case,  as  now  pre- 
sented. 

As  we  have  said,  when  this  case  was  first  before  us— 
87  Ala.  233 — the  record  showed  that  Troy,  by  the  deeci 
the  marshal  gave  him,  acquired  the  legal  title  to  tin 
land,  without  notice,  actual  or  constructive,  of  the  equin 
which  Walter  Bros,  had  in  virtue  of  their  purchase  fron 
Ferrell.  The  present  record  adds  strength  to  the  equitj 
of  Walter  Brothers,  in  this,  that  although  they  had  no 
paid  the  purchase  money,  and  had  received  no  title  whei 
the  lien  attached  under  which  Troy  claims,  yet,  they 
had  placed  it  out  of  their  power  to  retire  from  the  pur 
chase  without  great  loss.  This  because  they  had  es 
topped  themselves  from  making  defense  to  the  notes  hek 
by  May.  The  present  record  also  presents  Troy's  clain 
in  a  changed  light.     The  marshal's  deed  did  not  conve] 
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to  him  a  legal  title,  but  only  an  equity  of  redemption — 
an  equitable  title.  So,  the  contest  between  him  and 
Walter  Bros,  is  a  contest  between  equitable  claimants, 
the  claim  of  each  being  meritorious,  when  considered  by 
itself.  In  1  Pom.  Eq.,  §  414,  it  is  said:  "As  between 
persons  having  only  equitable  interests,  if  their  equities 
are  equal,  qui  prior  est  tempore,  potier  est  jure."  Section  415. 
"When  several  successive  and  conflicting  claims  upon, 
or  interests  in,  the  same  subject  matter  are  wholly  equit- 
able, and  neither  is  accompanied  by  the  legal  estate, 
which  is  held  by  some  third  person,  and  neither  possesses 
any  special  feature  or  incident  which  would,  according 
to  the  settled  doctrines  of  equity,  give  it  a  precedence 
over  the  others  wholly  irrespective  of  the  order  of  time, — 
under  these  circumstances  the  principle  applies,  and 
priority  of  claim  is  determined  by  priority  of  time." 

In  defining  the  constituent  elements  of  the  defense  of 
bona  fide  purchase  without  notice,  this  court,  in  Craft  v. 
Russell,  67  Ala.  9-12,  said  :  "  A  plea  put  in  by  a  defendant 
claiming  to  be  a  bona  fide  purchaser  for  value  without 
notice,  in  order  to  be  available  as  a  protection  against  a 
prior  equity,  *  *  must  aver  clearly,  distinctly  and 
without  equivocation,  the  following  facts  :  1.  That  he  is 
the  purchaser  of  the  legal,  as  distinguishable  from  an 
equitable,  title." — Hooper  v.  Strahan,  71  Ala.  75;  O'Neil 
v.  Seixas,  85  Ala.  81 ;  4  So.  Rep.  745  ;  Ledbetter  v.  Walker, 
31  Ala.  175  ;  Wells  v.  Morrow,  38  Ala.  i25  ;  Buford  v.  Mc- 
Cormick,  57  Ala.  428;  Thames  v.  Rembert,  63  Ala.  56 1  ; 
Boone  v.  Chiles,  10  Pet.  177  ;  Tourville  v.  Naish,  3  P.  Wms. 
307  ;  Peabody  v.  Fenton,  3  Barb.  Ch.  451 ;  More  v.  May- 
how,  Freera.  Chy.,  (Eng.)  175. 

But  the  direct  question  presented  by  this  record  was 
decided  by  this  court  on  a  former  day  of  this  term. 
Overall  v.  Taylor,  99  Ala.  12,  11  So.  Rep.  738.  Walter 
Bros,  having  the  older  equity,  their  claim,  as  represented 
by  the  two  notes  traded  to  May,  is  superior  to  that  con- 
veyed by  the  marshal's  deed  to  defendant  Troy.  So, 
also,  Mol ton's  lien,  secured  by  the  mortgage  made  by 
Ferrell  to  him,  was  paramount  to  all  other  claims  brought 
to  view  in  this  record,  and  to  the  extent  that  debt  was 
unpaid,  Walter  Bros,  were  fully  justified  in  making  pay- 
ment, when  they  became  purchasers  under  Molton 's  fore- 
closure sale.  This  they  were  required  to  do,  because  of 
the  mortgage  itself ,  and  because  one,  the  first,  of  their 
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purchase  money  notes  had  been  placed  with  Molton  by 
Ferrell  as  collateral  security  for  the  mortgage  debt. 
They  could  not  obtain  an  unincumbered  title  to  the  lands 
they  had  purchased,  until  this  mortgage  lien  was  re- 
moved. 

In  purchasing  at  the  mortgage  sale  Walter  Bros,  bid 
and  paid  a  sum  in  excess  of  the  balance  due  to  Molton, 
supplemented  with  the  expense  of  advertising  and  sell- 
ing. This  they  should  not  have  done.  The  proceedings 
in  the  courts,  of  which  proceeding,  being  parties,  they 
had  notice,  gave  them  information  that  Troy  had  become 
the  owner,  for  Ferrell's  life,  of  the  equity  of  redemption, 
and  that,  consequently  he  had  become  the  owner  of  all 
the  purchase  money  indebtedness  which  was  still  the 
property  of  Ferrell,  after  deducting  therefrom  the  bal- 
ance due  on  the  mortgage.  We  say  the  balance,  because 
the  sum  we  are  considering  was  that  part  of  the  pur- 
chase-money which  was  evidenced  by  the  note  first  due — 
the  note  transferred  to  Molton — and  the  proven  age  of 
Mr.  Ferrell  shows,  according  to  the  tables  of  mortality, 
the  amount  of  that  note  was  not  in  excess  of  the  value 
of  his  life  estate.  His  expectation  of  life  was  then 
about  fourteen  years .  The  sum  paid  by  Walter  Brothers 
in  excess  of  the  balance  due  Molton  belongs ,  and  should 
have  been  paid  by  them,  to  D.  S.  Troy. 

Errors  have  been  assigned  severally  by  Walter  Bros, 
and  by  D.  S.  Troy.  The  former — Walter  Bros.— can 
take  nothing  by  their  appeal.  The  chancellor  erred  in 
withholding  from  appellant  Troy  the  relief  indicated 
above.  There  were  no  questions  raised  which  require  us 
to  go  further  than  this. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 
here  rendered  ordering  that  Walter  Brothers  pay  to  D. 
S.  Troy  the  balance  of  the  purchase  money  note  first 
due — the  note  which  was  placed  with  Molton — in  excess 
of  the  sum  due  on  the  Molton  mortgage  at  the  time  of  the 
sale  ;  but  they  will  be  allowed  a  further  credit  of  the  expense 
attending  the  foreclosure  sale  ;  and  they  will  be  charged 
with  all  proper  interest.  A  lien  is  declared  on  the  land, 
secondary  to  that  decreed  in  favor  of  May,  for  the  en- 
forcement of  this  part  of  the  decree.  A  reference  to  the 
register  is  ordered  that  he  may  state  the  account  on  the 
basis  here  indicated,  and  report  his  finding  to  the  chan- 
cellor.    The  decree  of  the  chancellor,  apportioning  the 
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costs  of  this  litigation,  is  modified  to  the  following  ex- 
tent :  The  chancellor  decreed  that  D.  S.  Troy  pay  all  the 
costs  created  by  the  interposition  of  his  claim.  It  is 
now  ordered  and  decreed  that  one-half  of  the  costs  that 
have  been  incurred  in  the  assertion  and  resistance  of 
Troy's  claim  be  taxed  against  him,  and  the  other  half 
against  Walter  Brothers.  We  make  this  division  because 
Troy  claimed  more  than  he  was  entitled  to,  and  Walter 
Bros,  contested  his  right  to  anything.  Let  the  costs  of 
appeal  be  paid  by  Walter  Brothers. 
Reversed,  rendered  in  part,  and  remanded. 


Knight  v.  Alabama  Midland  Railway 
Company. 

Action  of  Ejectment. 

1.  Title  to  support  ejectment;  construction  of  deed  for  right  of  way. — 
Plaintiff  and  his  wife  executed  to  the  trustee  of  a  railroad  company 
about  to  be  formed  a  deed  of  the  right  of  way  over  plaintiff's  land  for 
a  railroad  "from  M.,  Ala.,  by  A.,  Ala.,  to  C,  Fla.,or  other  points  in 
southeast  Ala.  or  Fla.,"  provided  that  the  road  should  be  built  within 
three  years  from  a  certain  date.  The  company  was  incorporated,  and 
within  three  years  built  a  road  over  a  right  of  way  granted  in  the 
deed,  from  M.  by  A.  to  L.,  a  station  south  of  M.,  and  in  the  direction 
of  C.  Held,  thatL.  was  in  "southeast  Ala.,"  within  the  meaning  of  the 
deed,  and  hence  plaintiff  could  not  recover  in  ejectment  against  the 
company  owning  and  operating  the  road. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  a  statutory  action  of  ejectment  instituted  by 
T.  D.  Knight  against  the  Alabama  Midland  Railway 
Company,  on  May  19, 1890,  and  sought  to  recover  a  por- 
tion of  the  defendant's  right  of  way,  which  was  specific- 
ally described  in  the  complaint. 

The  cause  was  tried  upon  an  agreed  statement  of  facts, 
of  which  the  following  are  material  to  the  cause  here  on 
appeal : 

On  April  10th,  1886,  the  plaintiff  owned  the  land  sued 
for  in  this  action  together  with  his  wife,  and  on  that  day 
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executed  the  following  deed  :  "Know  all  men  by  these 
presents,  that  whereas  the  formation  of  an  incorporated 
railway  company  for  the  building  of  a  line  of  railway 
from  Montgomery,  Alabama,  by  Ada,  Alabama,  to  Chat- 
tahoochee, Florida,  or  other  point  in  southeast  Alabama 
or  Florida,  is  contemplated  by  certain  citizens  of  Alabama 
and  of  New  York,  upon  condition  that  certain  donations 
of  land  are  made  and  other  benefits  are  granted  to  aid 
in  its  construction,  which  said  railway  company  will  be 
known  and  called  the  Montgomery  &  Florida  Railwaj 
Company.  And  whereas,  we,  T.  D.  Knight,  and  D.  A 
Knight  of  said  county,  desiring  to  aid  in  the  building  ol 
said  road,  and  desiring  that  said  line  of  road  when  built 
shall  pass  over  my  lands,  or  as  near  my  lands  in  saic 
county  as  possible;  now,  therefore,  in  consideratior 
of  the  premises,  and  in  order  to  encourage  and  promote 
the  organization  of  such  a  company  to  build  such  a  rail 
way,  and  to  aid  the  building  of  such  a  railway  by  an) 
such  company  as  may  be  organized  for  the  purpose  o 
building  it,  and  as  an  inducement  and  aid  to  such  com 
pany  to  construct  its  line  of  railway  upon  and  across  nr 
premises,  or  as  near  thereto  as  practicable,  and  in  furthe 
consideration  of  ten  dollars  to  me  in  hand  paid  by  V.  B 
Watson,  trustee,  the  receipt  whereof  is  hereby  ackrowl 
edged,  we,  the  aforesaid  T.  D.  Knight  and  D.  A.  Knight 
his  wife,  do  hereby  grant,  bargain,  sell  and  convey  unt< 
the  said  Watson ,  as  trustee  for  such  railway  company  a 
is  contemplated  herein    and  referred  to  above,   in  th 

county  of  —. ,  a  right  of  way  for  said  railway  ove 

and  across  any  or  all  of  my  lands,  in  Montgomery  count 
in  said  State,  seventy-five  feet  on  each  side  from  th 
centre  of  the  track  and  road-bed,  to  be  selected  an< 
located  by  such  company,  with  the  right  and  privileg 
of  entering  upon  and  using  said  right  of  way  and  al 
earth,  timber,  and  trees  thereupon  for  the  constructio 
of  said  railway.  If  said  railway  is  built  across  my  sai 
lands,  the  said  company  shall  have  the  right  to  fell  an 
trees  outside  of  the  right  of  way,  which  in  its  judgmen 
shall  in  any  manner  injure  its  road-bed  or  tracks,  b 
shading  the  same  or  otherwise ,  and  to  cut  all  necessar 
ditches  to  properly  drain  and  protect  said  road-bed  an 
track  and  right  of  way,  and  to  divert  any  stream  flowin 
on  said  right  of  way  for  the  same  purpose,  and  to  us 
the  dirt  or  stone  on  the  land  adjacent  to  construct 
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road-bed.  If  said  railway  passes  upon  or  near  my  said 
lands,  the  privilege  of  using  any  stream  or  lake  of  water 
on  the  same,  or  the  lands  adjacent,  for  uses  of  said  rail- 
way, and  of  crossing  my  lands  to  convey  the  water  to 
the  railway,  provided  the  water  is  not  taken  from  more 
than  half  a  mile  from  said  railway.  To  have  and  to  hold 
the  real  estate,  rights  of  way,  the  rights  and  uses  of 
water,  and  other  privileges  hereby  conveyed  unto  the 
said  V.  B.  Watson,  trustee,  as  aforesaid,  his  successors 
in  trust  and  assigns  forever  in  fee-simple.  When  said 
railway  company  is  organized  the  said  V.  B.  Watson, 
trustee,  shall,  without  delay  and  upon  request  of  said 
company,  execute  and  deliver  to  said  company  in  its 
corporate  name,  its  successors  and  assigns,  a  conveyance 
investing  them  with  the  rights,  title,  and  interest  to  and 
in  the  property,  grants,  and  privileges  hereby  conveyed 
and  bestowed  just  as  it  is  by  this  conveyance  vested  in 
such  trustee,  named  herein.  This  deed  shall  also  be  void 
and  of  no  effect  if  said  railway  is  not  constructed  within 
three  years  from  the  first  day  of  July,  1886." 

The  Montgomery  &  Florida  Railway  Company,  hav- 
ing been  duly  incorporated  under  the  general  incorpora- 
tion laws  of  the  State  of  Alabama,  built,  equipped  and 
operated  a  railroad  in  a  due  southerly  direction  from 
Montgomery,  Alabama,  via  Ada  to  Luverne,  a  station 
51  miles  south  of  Montgomery  in  the  direction  of  Chat- 
tahoochee, Florida,  or  other  point  in  southeast  Alabama 
or  Florida.  This  road  was  built  by  the  Montgomery  & 
Florida  Railway  Company,  was  constructed  over  and 
along  the  right  of  way  mentioned  in  the  deed  from  plain- 
tiff to  Watson  as  trustee,  and  the  right  of  way  as 
selected  by  said  railway  company  and  occupied  by  it 
was  seventy-five  feet  wide  on  each  side  from  the  centre 
of  its  track .  After  the  Montgomery  &  Florida  Railway 
Company  had  built  and  equipped  the  road,  and  it 
was  being  operated  via  Ada  to  Luverne,  as  aforesaid, 
all  its  rights,  franchises,  tracks,  road-bed,  rolling  stock, 
rights  of  way,  equipments,  lands  and  appurtenances 
(including  the  estate  here  sued  for)  were  sold,  at  public 
out-cry  under  a  foreclosure  decree  of  the  United  States 
Circuit  Court  to  satisfy  a  first  mortgage  bonded  indebt- 
edness thereon.  Said  Knight  never  interposed  any 
objection  whatever  to  said  sale,  and  never  made  known 
or  asserted  to  said  purchasers  any  right,  title,  claim  or 
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interest  whatsoever  to  any  of  the  estate  here  sued  for. 
Shortly  after  said  purchase,  the  purchasers  of  said  rail- 
road, in  the  mode  prescribed  by  statute,  incorporated 
and  organized  the  North  West  <fe  Florida  Railroad 
Company  as  the  successors  and  assigns  of  the  Mont- 
gomery &  Florida  Railway  Company,  and  operated  the 
said  road  between  its  terminal  points,  Montgomery  and 
Luverne  until  July,  1^89.  In  July,  1889,  the  Alabama 
Midland  Railway  Company,  incorporated  and  duly 
organized  under  the  laws  of  Alabama,  purchased  the 
property  and  franchises  of  the  North  West  &  Florida 
Railroad  Company  and  consolidated  the  two  roads,  in 
the  manner  prescribed  by  statute,  under  the  name  of 
The  Alabama  Midland  Railway  Company ;  and  still 
operates  the  branch  of  this  road  from  the  city  of  Mont- 
gomery to  Luverne. 

On  the  16th  day  of  June,  1890,  the  said  V.  B.  Watson, 
as  trustee,  executed  to  the  Alabama  Midland  Railway 
Company  a  deed  conveying  the  right  of  way  conveyed 
by  T.  D.  Knight  and  wife  to  V.  B.  Watson  as  trustee. 
The  said  Montgomery  &  Florida  Railway  Company,  The 
North  West  &  Florida  Railroad  Company  and  the  Ala- 
bama Midland  Railway  Company  continuously  in  the 
order  named,  and  as  the  successors  and  assigns  the  one 
of  and  to  the  other,  have  in  good  faith  held  actual,  open, 
notorious  possession  of  the  land  conveyed  as  a  right  of 
way  and  the  interest  therein  sued  for  in  this  action  from 
April  10th,  1886.  up  to  and  including  the  day  of  the 
trial,  which  was  in  1891 — a  period  of  more  than  three 
years  before  the  commencement  of  this  suit. 

Upon  this  agreed  statement  of  facts  the  plaintiff  re- 
quested the  court  to  give  the  general  affirmative  charge 
in  his  behalf,  and  duly  excepted  to  the  court's  refusal  to 
give  said  charge.  The  court  at  the  request  of  the  de- 
fendant gave  the  following  written  charge  to  the  jury : 
"If  they  believe  all  the  evidence  they  must  find  for  the 
defendant. "  To  the  giving  of  this  charge  the  plaintiff 
duly  excepted. 

There  was  judgment  for  defendant,  plaintiff  appeals, 
and  assigns  as  error  the  refusal  of  the  court  to  give  the 
general  affirmative  charge  in  his  behalf,  and  giving  the 
charge  requested  by  defendant. 

Watts  &  Son  and  Arrington  &  Graham,  for  appel- 
lant, cited  2  Washburn  on  Real  Property,  pages   13-17 ; 
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Ludlow  v.  New  York  &  II.  R.  R.  R.  Co.,  12  Barb.  440; 
Nicoll  v.  N.  Y.  &E.  R  R  Co.,  2  Kernan  121 ;  Hayden  v. 
Stoughton,5  Pick.  528;  Allen  v.  Howe,  105  Mass.  241;  11 
Paige  427;  S perry  v.  Miller,  8  N.  Y.  336;  McKelway  v. 
Seymour,  5  Dutch.  329. 

A.  A.  Wiley,  contra,  cited  Hammond  v.  Port  Royal  & 
Augusta  By-.  Co.,  11  Amer.  &  Eng.  R.R.  Cas.  371;  Lati- 
mer v.  Xew  Orleans,  Jackson  &  Grt.  Northern  R.  R.  Co., 
16  La.  Ann.  79;  Chicago  By.  Co.  v.  Minn.  Cent.  R  R.  Co  , 
10  Amer.  &  Eng.  R.  R.  Cas.  234;  Lehman,  Durr  &  Co. 
v.  Robinson,  59  Ala.  234-35 ;  Nicoll  v.  N.  Y.  &  E.  R.  R. 
C7).,12N.  Y.  121. 

McCLELLAN,  J. — We  hold  that  the  town  of  Luverne 
is  "in  Southeast  Alabama' '  within  the  terms  of  the  deed 
from  Knight  to  Watson,  trustee  &c. ;  and  that  the  build- 
ing within  three  years  from  the  date  thereof  of  the 
"Montgomery  and  Florida' '  railroad  by  the  town  of  Ada 
to  that  point  was  a  compliance  with  the  condition  subse- 
quent contained  in  said  deed,  the  purpose  of  which 
was  to  avoid  the  conveyance  in  the  event  a  railroad  was 
not  built  within  the  time  mentioned  "from  Montgomery, 
Alabama,  to  Chattahoochie.  Florida,  or  some  other  point 
in  Southeast  Alabama  or  Florida"  ;  the  fact  being  that 
the  land  involved  is  situate  along  the  line  of  said  road  as 
built  between  Luverne  and  Montgomery . 

Affirmed. 


Jordan  et  al.  v.  Garner  et  al. 

Bill  in  Equity  to  enforce  a  Trust  in  Lands. 

1.  Bill  to  enforce  trust;  when  it  contains  equity. — A  bill  in  equity 
which  avers  that  the  complainants  verbally  contracted  to  purchase  a 
certain  lot  of  land,  and  not  having  the  means  to  make  the  cash  pay- 
ment agreed  upon,  procured  a  third  person  to  advance  the  money  as 
a  loan,  and  to  become  surety  for  the  deferred  payment,  that  to  secure 
such  third  person  against  loss,  it  was  agreed  that  the  deed  from  the 
vendor  should  be  executed  direct  to  him,  who  should  re-convey  it  to 
complainants  upon  being  repaid  the  amount  loaned  and  advanced, 
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that  the  complainants  had  paid  the  amount  borrowed  and  the  deferred 
payment,  but  that  the  respondent,  to  whom  such  deed  was  made,  re- 
fused to  re-convey  the  property  to  them,  contains  equity  ;  and  upon 
proof  of  the  averments,  complainants  will  be  entitled  to  the  relief 
prayed  for,  and  a  decree  should  be  rendered  investing  the  title  to  the 
land  in  them. 

2.  Conveyance  absolute  in  terms;  evidence  necessary  to  declare  it  a 
mortgage. — When  parol  evidence  is  relied  upon  to  have  a  deed  of  con- 
veyance of  lands,  absolute  in  its  terms,  declared  a  mortgage  or  secur- 
ity for  a  debt,  or  to  have  a  resulting  trust  in  lands  declared,  the  evi- 
dence adduced  must  be  clear  and  convincing. 

3.  Bill  to  enforce  trust;  when  evidence  insufficient  to  authorize  relief. — 
In  a  bill  filed  to  establish  a  trust  in  land,  the  complainant*  claimed 
that  they  purchased  the  lands  under  a  parol  agreement ;  that  defend- 
ant loaned  them  money  to  make  the  cash  payment,  and  became 
security  for  deferred  payments ;  that  title  was  taken  in  defendant's 
name  to  secure  him,  he  agreeing  to  convey  the  lands  to  complainants 
on  re-payment  by  them  of  his  loan,  and  the  balance  of  the  purchase 
price.  The  only  evidence  to  establish  these  facts  was  the  testimony 
of  one  of  the  complainants,  and  of  persons  who  derived  their  informa- 
tion from  him.  The  testimony  of  the  defendant,  of  the  vendor,  and 
of  the  person  who  took  the  acknowledgment  sustained  the  claim  of 
defendant,  that  he  made  the  purchase  for  himself,  that  he  made  the 
cash  payment  and  paid  at  maturity  his  note,  executed  for  the  deferred 
payment ;  and  that  he  verbally  promised  to  sell  the  land  to  the  com- 
plainants, who  had  been  unable  to  purchase  it ;  and  that  complainants 
knew  of  the  sale  of  part  of  the  land  by  the  defendant,  and  witnessed 
valuable  improvements  thereon,  but  raised  no  objection  or  claim- 
Held,  that  the  complainants  were  not  entitled  to  the  relief  prayed, 
and  that  the  bill  was  properly  dismissed. 

Appeal  from  the  Chancery  Court  of  Dale. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  February  16,  1891, 
by  E.  R.  Jordan  and  his  wife,  Mattie  Jordan,  against 
Bartow  Garner  and  John  McNair.  The  prayer  of  the 
bill  was  to  have  a  deed  made  by  one  Mrs.  Gray  to  the 
defendant  Garner  declared  a  mortgage ,  and  have  the  title 
to  the  land  therein  invested  in  the  complainants.  The 
defendant  McNair  had,  prior  to  the  filing  of  the  bill,  pur- 
chased a  portion  of  the  land  involved  in  this  suit  from 
the  defendant,  Bartow  Garner. 

On  the  final  hearing  of  the  cause,  the  chancellor  de- 
creed that  the  complainants  were  not  entitled  to  the 
relief  prayed  for,  and  ordered  their  bill  dismissed.  Com- 
plainants appeal,  and  assign  this  decree  as  error.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion . 
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Borders  &  Carmichael  and  W.  D.  Roberts,  for  ap- 
pellants. 

H.  H.  Black  man,  contra,  cited  Code  of  1886,  §§  1732, 
1845  ;  Ileflin  v.  Milton,  69  Ala.  354 ;  2  Leading  Cases  in 
Equity,  974-8. 

COLEMAN,  J. — The  case  made  by  complainant's  bill 
is,  that  they  verbally  contracted  with  one  Mrs.  Gray  to 
purchase  a  certain  lot  of  land  from  her,  and  not  having 
the  means  to  make  the  cash  payment  required,  procured 
Bartow  Garner  to  advance ,  as  a  loan  to  them ,  the  cash 
payment,  and  to  become  surety  for  the  deferred  payment ; 
that  to  secure  Bartow  Garner  against  loss,  it  was  agreed 
that  the  deed  be  executed  direct  to  Garner, 
who  should  reconvey  to  complainants,  upon  being 
repaid  the  loan  or  advance  made  by  him  as 
the  cash  payment.  The  bill  then  avers,  the 
payment  by  complainants  of  the  deferred  payment  for 
the  land,  and  also  the  payment  of  the  loan  or  advance  to 
Garner.  The  prayer  of  the  bill  is  that  the  title  be  in- 
vested in  complainants.  Garner  sold  the  land  to  different 
parties,  who  are  made  parties  defendant,  and  who,  it  is 
charged,  purchased  writh  a  knowledge  of  complainants' 
equities.  The  bill  has  equity,  and  upon  proof  of  the 
averments  the  complainants  would  be  entitled  to  relief. — 
Bates  v.  Kelly,  80  Ala.  142. 

The  answers  deny  all  the  material  averments  of  the 
bill.  Bartow  Garner,  in  his  answer,  claims  that  he  pur- 
chased the  land  for  himself  and  on  his  own  account ; 
that  he  made  the  cash  payment,  and  executed  his  note 
for  the  deferred  payment,  which  he  paid  at  maturity  for 
himself  with  his  own  money ;  that  Jordan  voluntarily 
offered  to  sign  the  note  for  the  deferred  payment,  which 
offer  he  did  not  decline,  but  that  his  name  added  no 
value  to  the  note.  He  further  answers,  that  he  did  ver- 
bally promise  Jordan  to  sell  him  the  lands,  and  that  he 
held  the  land  until  Jordan  satisfied  him  that  he  would 
not  be  able  to  pay  him  for  the  land  and  to  dispose  of  it. 
Garner's  vendee  answers,  and  states  that  before  conclud- 
ing his  purchase  he  spoke  to  Jordan,  and  that  Jordan  re- 
ferred him  to  Garner,  as  the  proper  person  with  whom 
to  contract,  and  set  up  no  claim  to  the  land.     The  evi- 
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dence  shows  the  lots  have  greatly  increased  in  value. 
The  answers  set  up  a  complete  defense  to  complainants' 
bill.  There  is  no  difficulty  in  the  law  of  the  case. 
There  is  no  question  of  a  legal  conditional  sale  made  by 
the  pleadings  or  the  evidence,  and  this  question  will  not 
be  considered.  It  is  not  pretended  that  there  was  any 
written  memorandum  of  any  agreement  between  Garner 
and  the  complainants,  or  either  of  them.  Before  a  deed 
of  conveyance  of  lands,  absolute  in  its  terms,  will  be  de- 
clared a  mortgage,  or  security  for  a  debt,  or  a  resulting 
trust  in  lands  wiil  be  declared  upon  parol  evidence,  it 
must  be  clear  and  satisfactory. — Adams  v.  Pilcher,  92  Ala. 
474,8  So.  Rep.  757;  Peagler  v  Stabler,  91  Ala.  308,  9 
So.  Rep.  157;  Cosby  v.  Buchanan,  81  Ala.  574,  1  So.  Rep. 
898;  Mitchell  v.  Well  man,  80  Ala.  16. 

There  is  no  evidence  in  the  record  tending  to  show  that 
Mattie  Jordan,  the  wife  of  E.  R.  Jordan,  owns  any  inter- 
terest  in  the  lands,  evidenced  by  any  paper  title,  or  by 
any  parol  or  written  agreement  with  Garner.  Her  claim 
is  that  she  and  her  husband  were  equally  interested  in 
the  parol  agreement  for  the  purchase  of  the  land  from 
Mrs.  Gray,  and  that  it  was  understood  between  her  and 
her  husband  that  she  was  to  be  equally  benefitted  in  the 
cash  advanced  as  a  loan  by  Bartow  Garner.  It  is  not 
pretended  that  respondents  had  any  notice  of  her 
claims.  Unless  her  husband,  E.  R.  Jordan,  proves  his 
case,  she  is  not  entitled  to  any  consideration.  Whether 
she  has  any  enforceable  right  against  her  husband,  will 
not  be  considered,  as  this  question  does  not  concern  the 
respondents. 

The  testimony  of  E .  R .  Jordan  fully  sustains  the  aver- 
ments of  his  bill .  That  of  his  wife ,  mother-in-law  and 
sister-in-law,  on  their  direct  examination,  go  far  to  sus- 
tain him  ;  but  scrutinizing  their  testimony  elicited  on 
cross  examination,  and  comparing  it  with  other  testi- 
mony, it  is  clear,  that  the  material  facts  testified  to  by 
them  are  mere  hearsay,  and  derived  from  Jordan  him- 
self. They  were  not  present  and  know  of  no  agreement, 
of  their  own  knowledge,  that  Garner  advanced  the  cash 
payment  for  the  land  as  a  loan.  They  were  not  present, 
and  do  not  know,  farther  than  was  told  them  by  E.  R. 
Jordan,  of  any  payment  made  at  any  time  by  E.  R.  Jor- 
dan, either  to  Mrs.  Gray,  from  whom  the  land  was  pur- 
chased, or  to  Bartow  Garner.     On  the  other  hand,  the 
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evidence  of  Garner,  that  of  the  justice  of  the 
peace  who  was  present  when  the  cash  pay- 
ment was  made,  and  who  took  the  acknowledg- 
ment of  the  deed,  and  of  Mrs.  Gray  herself,  the 
vendor,  sustain  the  averments  of  the  answer.  In  addi- 
tion, the  evidence  of  McNair,  that  Jordan  set  up  no 
claim  to  the  land,  and  referred  him  to  Garner,  as  the 
proper  person  from  whom  to  purchase,  and  the  further 
fact  that  Jordan  knew  of  the  sale  of  the  lands  by  Garner, 
witnessed  valuable  improvements  erected  thereon  by  the 
purchasers  without  objection  or  claim,  are  conclusive 
facts  to  our  minds  that  he  is  not  entitled  to  relief. 

There  is  no  error  in  the  record,  and  the  decree  of  the 
lower  court  must  be  affirmed. 


Hughes  et  al.  v.  McKenzie. 

Bill  in  Equity  to  have  Deed  declared  a  Mortgage. 

1.  When  deed  absolute  inform  declared  a  mortgage. — On  a  bill,  filed 
for  that  purpose,  a  deed,  absolute  on  its  face,  will  be  declared  a  mort- 
gage, when  it  is  shown  that  the  complainant  purchased  the  lands, 
and  upon  payment  of  three-fifths  of  the  purchase  price  received  from 
the  vendor  a  bond  for  title,  that  defendant,  under  an  agreement  witli 
complainant,  advanced  for  him  to  the  vendor  the  balance  of  the  pur- 
chase money,  for  which  amount,  with  agreed  interest,  complainant 
executed  his  note  to  defendant,  which  note  was  a  continuing  debt, 
that  the  vendor  had  no  negotiation  with  the  defendant  for  the  sale  of 
the  land,  but  executed  the  deed  to  him  by  direction  of  complainant, 
in  consideration  of  the  payment  by  him  for  complainant  of  the  bal- 
ance due  upon  the  land,  which  balance  was  greatly  less  than  the  true 
value  of  said  land. 

Appeal  from  the  Chancery  Court  of  Crenshaw. 
Heard  before  the  Hon.  John  A.  Foster. 

On  the  22d  February,  1890,  the  appellee,  Charles  Mc- 
Kenzie, filed  his  bill  in  the  chancery  court  of  Crenshaw 
county,  against  Richard  S.  Hughes  and  others,  the  ap- 
pellants ;  and  alleged  therein  that  about  eight  years  be- 
fore the  filing  of  the  bill,  he  purchased  from  T.  J.  Bos- 
well  and  wife  the  400  acres  of  land  described  in  the  bill, 


Digitized  by 


Google 


416  SUPREME   COURT  [Nov.  Terr 

[Hughes  et  al  v.  McKenzie.]. 

for  the  agreed  price  of  $1,000  ;  that  he  paid  $600  in  casl 
and  agreed  to  pay  the  remaining  $400  at  a  future  day,  ft 
which  he  executed  to  said  T.J.  Boswell  his  promissor 
note,  and  Boswell  and  wife  gave  complainant  their  bon 
to  make  to  him  a  conveyance  to  said  land,  with  the  u; 
ual  covenants  of  warranty,  upon  the  payment  of  sai 
note  for  the  balance  of  the  purchase  money  ;  that  on  th 
29th  September,  1884,  complainant  borrowed  from  d< 
fendant  Hughes  the  sum  of  $400,  and  procured  sai 
Hughes  to  pay  the  same  to  said  Boswell  for  him  ;  an 
for  the  purpose  and  with  the  intention  of  securing  the  n 
payment  of  that  sum  so  borrowed  to  said  Hughes,  con 
plainant  procured  and  authorized  said  Boswell  and  wif 
to  convey  said  land  to  said  Hughes  ;  that  contemporac 
eously,  Hughes  executed  to  complainant  a  defeasance,  t 
the  effect,  that  said  conveyance  to  him  was  intended  t 
be  and  was  a  mortgage  to  secure  the  repayment  of  sai< 
sum  of  $400  borrowed  by  complainant  from  him  ;  tha 
afterwards,  about  the  1st  of  January,  1-86,  Hughes  en 
tered  into  the  possession  of  the  said  lands,  under  his  sai< 
mortgage,  and  now  retains  the  possession  thereof,  tc 
gether  with  about  $600  rents,  derived  therefrom  since  h 
went  into  their  possession . 

Complainant  further  alleges,  that  he  has  paid  his  in 
debtedness  to  said  Hughes,  but  if  he  is  mistaken,  he  i 
ready  and  willing  and  offers  to  pay  him  whatever  sun 
the  court  may  ascertain  to  be  due  and  owing  by  him  t< 
said  Hughes  on  said  note  and  mortgage. 

He  further  alleges  that  on  the  28th  March,  1884,  h< 
and  his  wife  mortgaged  said  lands  to  one  M.  W.  Wim 
berly  to  secure  a  debt  therein  named  ;  that  said  Wim 
berly  sold  and  transferred  said  debt  and  mortgage  t< 
Thomas  F.  Owen,  and  afterwards,  he  sold  and  transferre< 
the  same  to  H.  T.  Wimberly  ;  that  complainant  may  b 
due  and  owing  something  on  last  named  mortgage,  an< 
if  so, he  is  willing  and  offers  to  pay  whatever  sum  th< 
court  may  ascertain  to  be  due  and  owing  in  that  behalf 
The  said  Hughes,  H,  T.  Wimberly  and  Mrs.  N.  F.  Mc 
Kenzie,  wife  of  complainant,  are  made  parties  defendan 
to  the  bill. 

The  prayer  is,  that  the  conveyance  from  T.J.  Boswell 
and  wife  to  said  Hughes  be  decreed  to  be  a  mortgage ,  t* 
secure  said  sum  of  $400 ;  that  a  reference  be  ordered  t< 
the  register,  to  ascertain  what,  if  any  thing,  is  due  an< 
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wing  by  complainant  on  said  mortgage  to  said  Hughes 
,nd  said  Wimberly ;  that  complainant  be  permitted  to 
>ay  any  such  sums,  and  that,  thereupon,  said  mort- 
;ages  be  cancelled  and  plaintiff  put  into  possession  of 
aid  lands  ;  that  said  Hughes  be  held  to  account  for  the 
ents  of  said  lands  to  complainants  since  he  went  into 
possession  of  the  same,  and  for  general  relief. 

H.  T.  Wimberly  answered  the  bill,  claiming  that  there 
ras  due  and  owing  on  his  mortgage  about  $395,  and 
hat  it  is  a  valid  and  superior  lien  to  all  others  on  said 
Binds,  as  security  for  the  payment  of  said  indebtedness, 
"he  defendant  Hughes  answered  denying  the  transaction 
f  the  Boswell  conveyance  to  him,  as  stated  by  complain- 
nt,  and  states  the  same  to  have  been  as  follows  :  that 
omplainant  applied  to  him,  before  said  conveyance  was 
xecuted  to  borrow  the  remaining  sum  due  as  purchase 
loney,  proposing  to  give  defendant  a  mortgage  on  said 
inds  as  security,  which  proposition  defendant  refused 
3  accept ;  that  complainant  came  again  to  borrow  the 
Dur  hundred  dollars  for  the  purposes  specified,  and 
bated  that  if  defendant  would  pay  off  the  remaining 
ote  due  to  Boswell  on  the  land,  he  would  let  defendant 
ave  it  on  his  own  terms  ;  and  defendant  agreed ,  if  Bos- 
rell  would  make  to  him  a  deed  in  fee  to  the  lands,  he 
ould  pay  him  the  $400  ;  whereupon  complainant  met 
efendant  at  the  house  of  Boswell,  and  defendant  then 
nd  there  paid  him  the  $400-,  and  he  and  his  wife  exe- 
uted  the  conveyance  to  defendant.  And,  afterwards, 
efendant  verbally  contracted  to  sell  the  lands  to  com- 
lainant  for  $480,  provided  it  was  paid  within  twelve 
lonths,  and  took  the  note  for  that  sum  from  him,  paya- 
le  Oct.  1st,  18&5 ;  that  defendant  made  no  other  con- 
ract  with  complainant  besides  this  one,  except  that  it 
ras  further  agreed,  that  if  complainant  could  not  pay 
fiat  sum,  within  the  twelve  months,  he  was  to  pay  $150 
ent  for  1885  ;  that  complainant  failed  to  pay  either  said 
urn  or  the  rent,  and  at  request  of  complainant,  def en- 
ant  agreed  to  allow  him  to  retain  possession  for  the  year 
886  at  $100  rent,  and  for  the  year  1887,  at  the  agreed 
ent  of  $150;  and  in  the  latter  part  of  1887,  complain- 
nt  came  and  stated  that  he  was  unable  to  pay  either 
ent  or  purchase  money,  whereupon  defendant  cancelled 
11  the  rent  contracts,  and  agreed  to  cancel  the  note  for 
480,  and  remit  the  interest  on  a  note  of  complainant  and 
27 
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one  Merrill  for  about  $80,  whereupon  the  whole  transac- 
tion was  closed,  complainant  moved  off,  and  defendant 
took  possession  of  said  lands.  The  deed  from  Bos  well 
and  wife  to  defendant  recites  the  consideration  thereof 
to  be  $600  paid  by  complainant,  and  $400  paid  by  defen- 
dant, and  refers  to  complainant's  note  to  defendant  for 
$480,  and  the  deed  bears  the  same  date  as  said  note. 

The  court,  upon  pleadings  and  proofs,  rendered  its 
decree  declaring  said  deed  to  be  a  mortgage  to  secure 
said  sum  of  money  advanced  by  defendant  Hughes  to 
complainant,  and  ordering  an  account.  The  defendants 
appeal,  and  assign  this  decree  as  error. 

Gamble  &  Powell,  for  appellants,  cited,  Botsford  v. 
Burr,  2  Johnson's  Ch.  405;  Knaus  v.  Dreher,  84  Ala. 
319,  4  So.  Rep.  287  ;  Micou  v.  Ashurst,  55  Ala.  607  ;  Mose- 
ley  v.  Moseley,86  Ala.  289,  5  So.  Rep.  732;  Downing  r. 
Woodstock  Iron  Co., 93  Ala.  263,  9  So.  Rep.  177. 

J.  C.  Richardson,  contra,  cited,  Downing  v.  Wood- 
stork  Iron  Co.,  93  Ala.,  263,  9  So.  Rep.  177;  Parmer  r. 
Parmer,  88  Ala.  545,  7  So.  Rep.  657;  Daniels  v.  /xwery, 
9%2  Ala.521,  8  So.  Rep.  352;  Douglas*  v.  Moody,  80  Ala. 
66;  Turner  v.  Wilkinson,  72  Ala.  366;  Rapier  v.  Gulf 
City  Paper  Co. ,  77  Ala.  134  ;  Nelson  v.  Kelhf,  91  Ala.  574, 
8  So.  Rep.  690. 

HARALSON,  J. — There  were  four  persons  present 
when  the  deed  from  Boswell  to  defendant  was  executed 
and  delivered, — the  complainant,  the  defendant,  Lee  and 
Boswell.  The  deed  from  Boswell  to  defendant  is  abso- 
lute in  form.  It  recites  a  consideration  of  $1,000  for  its 
execution, — $600  as  having  been  paid  by  complainant, 
and  $400  by  the  defendant. 

There  is  no  dispute  of  the  fact,  that  about  1882  com- 
plainant purchased  the  lands  in  controversy  from  Bos- 
well, for  the  consideration  of  $1,000;  that  he  paid  in 
cash  a  part  of  the  purchase  money,  and  executed  his 
note  for  the  balance,  and  Boswell  gave  complainant  his 
bond,  conditioned  to  make  title  to  the  land  upon  the 
payment  of  the  purchase  money  in  full ;  and,  at  the  date 
of  said  conveyance  from  Boswell  to  defendant,  complain- 
ant had  paid  to  Boswell  $600,  making  payment  on  that 
day,  as  Boswell  says,  of  $40,  leaving  a  balance  due  to  be 
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paid  of  $400.  On  the  day  that  said  conveyance  was  ex- 
ecuted, and  on  which  defendant  paid  to  Boswell  four 
hundred  dollars,  complainant  executed  to  defendant 
Hughes  a  note  for  $480,  payable  on  the  first  day  of  Oc- 
tober, 1885,  the  consideration  being,  as  expressed,  "for 
value  received  of  him . ' ' 

Complainant  deposes  in  reference  to  this  note,  that  it 
was  for  money  borrowed  from  defendant,  with  which  to 
complete  the  payment  for  the  land  to  Boswell ;  that  de- 
fendant had  agreed  to  let  him  have  the  sum  needed  for 
the  purpose,  at  20  per  cont.  interest,  and  that  this  note  is 
for  that  sum,  with  $80  added  as  interest,  and  that  de- 
fendant gave  to  him  a  written  obligation  to  reconvey  the 
land  to  him  on  the  payment  of  that  note,  which  obliga- 
tion was  destroyed  by  fire,  with  his  dwelling,  in  the  fall 
of  1887  ;  and  that  the  deed  was  executed  to  defendant  to 
secure  that  loan. 

J.  A.  Lee  testifies,  that  he  was  acquainted  with  the 
land  transaction  between  complainant,  defendant  and 
Boswell;  that  he  was  present,  when  the  conveyance 
from  Boswell  to  Hughes  was  executed;  that  its  acknowl- 
edgment was  taken  before  him  as  an  officer,  and  the 
deed  was  made  for  the  purpose,  and  under  the  agree- 
ment by  defendant  and  complainant,  that  it  was  to  secure 
to  defendant  the  payment  of  $400  due  by  complainant  to 
him;  and  he  states,  as  his  best  recollection,  that  there 
was  a  written  agreement  between  them  to  that  effect, 
the  contents  of  which,  as  he  gives  them,  were,  "that  the 
$400  with  interest  should  be  due  and  payable  on  the  1st 
day  of  October,  1885,  and  if  said  McKenzie  failed  to 
pay  said  amount  when  due,  said  Hughes  was  to  have 
the  reasonable  rent  of  the  land  until  he  was  paid  the 
said  amount." 

T.  J.  Boswell  testified,  that  the  consideration,  as  ex- 
pressed in  his  deed  to  the  defendant,  is  true  ;  that  com- 
plainant paid  him  $600,  and  defendant  paid  him  $400, 
at  the  instance  and  request  of  complainant ;  that  he 
knows  nothing  of  the  transaction  between  the  complain- 
ant and  defendant,  further  than  that  he  executed  the 
deed  at  the  request  of  complainant ;  that  his  recollection 
is,  complainant  was  to  pay  defendant  $480  on  the  first 
of  October,  1885,  and  if  he  did  so,  defendant  was  to 
make  him  a  deed  at  that  time,  and  if  complainant  failed, 
he  was  to  pay  defendant  $150  rent  for  1885. 
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The  defendant  denies  the  transaction  as  stated  by 
complainant,  and  swears  that  he  paid  the  money  with 
the  understanding,  that  the  land  was  to  be  his,  but  he 
agreed,  afterwards,  that  if  complainant  would  pay  him 
$480  on  October  1st,  1885,  he  would  sell  and  convey  to 
him  the  lands,  but  failing,  he  was  to  pay  $160  rent  for 
that  year  ;  that  he  did  fail,  and  defendant  rented  the 
place  to  him  for  $100  for  1886,  and  $160  for  1887,  and 
in  the  latter  year  he  gave  up  the  place  to  defendant , 
stating  that  he  would  not  remain  on  it  another  year,  for 
it.  Thereupon,  defendant  told  him  he  did  not  desire 
his  place  for  less  thai!  its  value,  and  he  would  surrender 
his  rent  claims, — amounting  to  about  $400, — his  interest 
on  the  Merrill  note, — about  $80, — and  the  $480,  at 
which  complainant  expressed  himself  satisfied,  and  in  a 
short  while  moved  off  the  lands. 

One  Armstrong  testified  for  defendant,  that  he  heard 
complainant  say,  he  owed  defendant  and  turned  over 
the  place  to  him  for  the  debt,  that  he  was  unable  to  pay 
for  it ;  that  plaintiff  also  said,  if  he  did  not  pay  the  pur- 
chase money,  he  was  to  pay  rent. 

J.  L.  Merrill  testified,  that  he  had  signed  a  note  as 
security  for  complainant  for  $350  or  $400  to  defendant , 
borrowed  money ,  witli  which  complainant  made  the  first 
payment  on  the  lands  bought  from  said  Boswell ;  that 
complainant  stated,  defendant  was  to  pay  Boswell  the 
balance  due  on  the  land, — about  $400, — cancel  the  note 
for  $360  or  $400  held  against  complainant  and  witness 
for  money  borrowed  to  pay  on  said  lands,  and  that  the 
lands  were  to  belong  to  defendant ;  but  complainant  also 
stated,  that  if  he  could  raise  the  money  defendant  had 
paid  to  Boswell  for  him,  defendant  was  to  convey  the 
lands  to  him . 

Jno.  S.  Whittington  for  defendant  testified,  that  com- 
plainant told  him,  that  he  had  bought  the  place  from 
Boswell,  but  could  not  pay  for  it  and  had  never  received 
a  deed,  and  defendant  had  purchased  it,  and  afterward? 
rented  it  to  him  for  ten  years,  and  being  unable  to  pay 
the  rent  he  was  going  to  give  it  up  to  the  defendant. 

From  the  foregoing,  it  is  seen  that  there  is  very  great 
conflict  in  the  evidence,  upon  the  question  at  issue  in 
this  cause,  as  to  whether  this  transaction  is  a  conditional 
sale,  or  aa  equitable  mortgage  to  secure  a  debt.  As  be- 
tween complainant  and  Boswell,  equity  regards  the  trans- 
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action  as  executed,  and  as  operating  to  transfer  the 
estate  from  the  vendor,  Boswell,  and  to  vest  it  in  the 
vendee,  the  complainant.  "By  the  terms  of  the  contract 
the  land  ought  to  be  conveyed  to  the  vendee,  and  the 
purchase  price  ought  to  be  transferred  to  the  vendor ; 
equity,  therefore,  regards  these  as  done;  the  vendee  as 
having  acquired  the  property  in  the  land,  and  the  ven- 
dor as  having  acquired  the  property  in  the  price.  The 
vendee  is  looked  upon  and  treated  as  the  owner  of  the 
land."— 1  Pom.  Eq.  Jur.,  g  368  ;  1  Story  Eq.  Jur.,  S  790  ; 
2  lb.  1212. 

In  equity,  therefore,  complainant  is  regarded  as 
having  had  a  perfect  title  to  the  land,  and  as  between 
Boswell  and  defendant  and  complainant,  in  the  convey- 
ance by  Boswell  to  defendant,  the  complainant  was  the 
real  grantor.  The  evidence  is  without  conflict,  that 
Boswell  had  no  contract  of  sale  with  defendant,  and 
that  he  executed  the  conveyance  at  the  instance,  and  by 
the  direction,  of  complainant.  Nor  from  the  evidence 
are  we  permitted  to  doubt,  that  the  $400,  which  was 
paid  by  defendant  to  Boswell,  as  a  part  consideration  for 
the  conveyance,  was  paid  for  complainant  as  a  loan  to 
him,  to  enable  him  to  fulfill  his  contract  of  purchase. 
The  conveyance  bears  inherent  evidence  of  the  correct- 
ness of  this  conclusion.  Complainant  and  J.  A.  Lee 
swear  positively  to  the  fact,  Boswell 's  evidence  is  con- 
firmatory of  it,  and  the  evidence  of  the  other  witnesses 
does  not  disprove  it.  Complainant  gave  his  note  for 
$480  on  the  occasion  to  defendant.  He  says  $400  of 
this  note  was  for  the  amount  defendant  loaned  him, — a 
fact  that  Lee  and  Boswell 's  evidence  strongly  confirms, — 
and  that  the  $80  was  the  interest  he  charged  him  on  it, 
at  20  per  cent,  per  annum.  It  is  coincident  that  $400  was 
the  balance  due  on  the  land,  which  the  conveyance  re- 
cites defendant  paid,  and  $80  is  20  per  cent,  on  that  sum 
for  a  year,  the  two  making  the  exact  sum  for  which 
complainant  gave  his  note  to  defendant,  and  suggest  the 
correctness  of  complainant's  evidence  as  to  the  consid- 
eration of  that  note,  especially  since  defendant  offers  no 
explanation  of  how  the  note  happened  to  be  for  $480. 
Why  any  note  should  have  been  given  at  all,  if  defend- 
ant's version  of  the  transaction  is  correct,  it  is  not  easily 
understood,  for  the  note  recites  that  it  is  for  value  that 
day  received   by  complainant  from  defendant,  and  the 
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defendant  says  the  agreement  to  resell  the  lands  to  co 
plainant  was  verbal,  entered  into  after  the  lands  h 
been  conveyed  to  him .  It  would  have  been  more  natui 
and  far  better,  if  defendant's  account  of  the  transacti 
is  true,  for  it  to  have  expressed  the  consideration 
defendant  states  it  to  have  been. 

From  a  careful  review  of  the  evidence,  we  ascertf 
that  the  relation  of  debtor  and  creditor  did  not  exist  1 
tween  the  complainant  and  defendant  prior  to  the  trai 
action  we  consider  ;  that  it  began  in  a  negotiation  for 
loan  from  the  defendant  to  the  complainant ;  that  1 
negotiation  ended  in  defendant  advancing  for  compla 
ant  to  Boswell  the  sum  of  $400,  for  which  complain* 
executed  his  note  to  defendant  for  $480,  payable 
October  1 ,  1885  ;  that  said  note  has  been  from  that  di 
to  this  a  continuing  debt  in  the  hands  of  defends 
against  the  complainant,  on  which  he  has  been,  and 
liable  to  suit ;  that  Boswell  had  no  negotiation  with  < 
fendant  for  the  land,  but  executed  his  deed  to  him 
the  direction  of  complainant,  in  consideration  of  the  pj 
ment  by  defendant  for  complainant  of  the  balance  d 
on  the  land ;  that  the  land  was  sold  in  the  beginnir 
and  was  conveyed  for  $1,000,  and  that  $400,  the  si 
defendant  says  he  paid  as  a  consideration  for  his  conv< 
ance,  is  in  great  disproportion  to  its  real  value.  Af 
this,  if  any  doubt  remained  as  to  the  character  of  t 
transaction,  we  would  resolve  it  in  favor  of  its  being 
security  or  equitable  mortgage  for  a  loan. — Daniels 
Lowcry,  92  Ala.  521,  8  So.  Rep.  352;  Kuans  v.  Dreh 
84  Ala.  320,4  So.  Rep.  287;  Vincent  v.  Walker,  86  A 
333,  5  So.  Rep.  465;   Turner  v.    Wilkinson,  72  Ala.  3< 

The  defendant  does  not  deny  that  complainant  p 
cured  him  to  pay  the  balance  due  by  himself  on  t 
land  to  Boswell,  and,  according  to  his  account  oft 
transaction,  the  agreemet  was,  that  if  complainant 
paid  the  $480  in  twelvemonths,  he  should  have  the  pre 
erty.  Such  a  transaction  is  construed  in  equity  to  be 
mortgage  and  not  a  conditional  sale. — Nelson  v.  Kel 
91  Ala.  574,  8  So.  Rep.  690. 

This  case  is  not  different  in  substance  from  that 
Parmer  v.  Parmer,  88  Ala.  545,  7  So.  Rep.  657.  In  tl: 
case,  H.  A.  Parmer  had  bought  the  land  from  Mrs.  Allc 
and  had  not  received  a  conveyance.  He  induced  her 
convey,  in  absolute  form,  the  same  to  H.  K.  Parm* 
Vol.  101. 
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and  took  from  the  latter  an  agree 
land  to  him,  upon  the  payment  of  t 
to  be  a  mortgage.  Referring  aftei 
distinguish  it  from  cases  which  ar< 
lant,  it  was  said  :  "In  equity,  Par: 
had  a  perfect  title  to  the  land  ;  the 
at  his  instance,  to  secure  his  debt,  ; 
the  real  grantor — all  the  title,  equiti 
the  defendant  held  came  from 
stipulations  between  the  parties,  w 
the  real  grantor  and  grantee,  and 
former.' ' — Downing  v.  Woodstock  , 
9  So.  Rep.  177.  This  language  is 
to  this  case,  to  show  the  relatioi 
defendant,  and  the  effect  of  their  d 

We  find  no   error   in  the  record 
chancery  court  must  be  affirmed, 
ordered ,  it  will  be  well  for  the  reg 
report  to  the  court,  the  amount,  if 
due  and  owing  by   complainant  to 
his  mortgage  to  him. 

Affirmed. 


Marengo  County 

Action  of  Assumpsit  again 

1.  Action  of  assumpsit  against  a  county;  ? 
action  of  assumpsit  can  not  be  maintained  t 
the  amount  paid  for  the  hire  of  a  servant 
county  jail,  and  to  supply  it  with  water. 

2.  W/ien  mandamus  the  proper  remedy. — ' 
Leeks  to  be  reimbursed  for  money  paid  f< 
keep  up  the  fires  in  the  county  jail,  and  to 
his  claim  must  be  presented  to  the  court 
and  upon  their  failure  to  allow  it,  his  reme 
pel  said. court  to  make  the  proper  appropri 

Appeal  from  the  Circuit  Court  c 
Tried  before  the  Hon.  William 
This  was  an  action  of  assump 
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Lyles  against  Marengo  county,  and  counted  upon  the 
common  counts.  The  plaintiff's  claim  was  based  on  his 
alleged  right  to  be  reimbursed  for  money  which  he  had 
paid  for  the  hire  of  a  boy  to  pump  water  in  the  jail,  and 
to  keep  up  the  fires  therein  during  the  winter  months 
By  agreement  the  cause  was  submitted  to  the  court  with- 
out the  intervention  of  a  jury  ;  and  on  the  hearing  thereoi 
judgment  was  rendered  for  the  plaintiff.  Defendant  ap 
peals,  and  assigns  this  judgment  as  error. 

John  C.  Anderson,  for  appellants. 

George  W.  Taylor,  contra. 

PER  CURIAM.— It  is  the  opinion  of  the  court  tha 
the  plaintiff  has  misconceived  his  remedy.  He  shoulc 
first  have  presented  his  claim  to  the  court  of  county  com 
missioners,  asking  for  the  payment  thereof;  and  upor 
their  refusal  to  allow  his  said  claim,  he  should  then  hav< 
asked  for  a  mandamus,  directed  to  said  court  of  count} 
commissioners,  commanding  them  to  make  such  appro 
priation  as  would  be  just  and  proper  in  the  premises. 

Reversed  and  rendered. 


C.  A.  Stern  &  Co.  v.  T.  A.  Collier  et  al 

(Two  Cases.) 

Action  of  Assumpsit. 

1.  Rulings  on  motion  to  vacate  an  order  in  a  judgment  entry;  should  h 
shown  by  bill  of  exceptions. — Where  a  motion  to  set  aside  and  vacate  ai 
order  contained  in  a  judgment  entry  is  overruled,  and  an  exception  i 
reserved  thereto,  such  ruling,  to  be  reviewed  by  the  appellate  court 
must  be  presented  by  a  bill  of  exceptions  and  when  the  transcrip 
contains  no  bill  of  exceptions,  presenting  for  review  such  ruling 
which  is  the  only  question  intended  to  be  presented,  the  appeal  wil 
be  dismissed. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  John  R.  Tyson. 
These  two  cases  involve  identically  the  same  questions 
Vol.  101. 
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Costello  v.  Montague. 

Bill  in  Equity  for  an  Accounting  and  Setthmeid  of  a 
Partnership . 

1.  Accounting  and  settlement  of  a  partnership;  when  a  reference  #*  pr*ty 
erly  decreed. — A  bill  was  filed  for  an  accounting  between  partners,  and 
a  settlement  of  the  partnership  after  dissolution.  The  averments  of 
the  bill  were  not  as  definite  as  good  pleading  required,  and  no  objec- 
tion was  made  to  the  bill  on  this  account;  but  respondent,  in  his 
answer,  alleged  that  the  partnership  matters  were  so  conducted  that 
it  was  impossible  to  state  an  account  approximately  correct.  The 
only  evidence  on  this  question  was  the  testimony  of  the  parties  them- 
selves, which,  in  some  respects  was  irreconcilable.  Held,  that  a  decree 
ordering  a  reference  was  not  erroneous,  since  upon  such  reference 
other  evidence  might  be  introduced,  and  a  decree  of  confirmation 
would  not  be  refused  if  the  evidence  taken  upon  the  reference  clearly 
shows  a  balance  in  favor  of  one  partner ;  although  it  was  impossible 
to  make  an  absolutely  correct  statement  of  the  account. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  W.  H.  Tayloe. 

The  bill  in  this  case  was  filed  by  W.  H.  Montague 
against  C.  H.  Costello,  and  prayed  for  an  accounting 
between  the  partners,  and  a  settlement  of  a  partnership, 
which  had  formerly  existed  between  the  complainant 
and  the  respondent. 

The  bill  averred  that  W .  H .  Montague  and  C .  H .  Cos- 
tello, in  February,  1888,  entered  into  a  partnership  for 
the  purpose  of  carrying  on  a  retail  boot  and  shoe  busi- 
ness in  the  city  of  Mobile  ;  that  the  business  continued 
until  November  3d,  when  it  was  broken  up  by  fire  ;  that 
the  firm  debts  had  all  been  paid  and  the  solvent  accounts 
collected ;  and  these  facts  were  admitted  by  the  defend- 
ant. It  was  shown  that  each  partner  was  to  get  back 
what  he  put  into  the  firm,  and  the  balance  was  to  be 
equally  divided ;  that  there  was  no  partnership  account 
kept,  but  each  of  the  partners  drew  out  money  as  he 
needed  it,  and  that  neither  objected  to  this ;  that  the 
insurance  companies  had  paid  them  about  $15,000  for 
their  loss,  and  that  they  realized  about  $10,000  from  the 
Vol.  101. 
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damaged  goods,  which  were  returned  to  them  by  the 
insurance  companies.  The  bank  account  of  the  firm  and 
many  of  the  checks  on  such  account  subsequent  to  the 
fire  were  introduced.  It  was  also  admitted  that  there 
had  never  been  any  settlement  of  the  partnership  affairs. 
The  defendant  set  up,  as  is  stated  in  the  opinion,  that 
there  had  been  an  agreement  between  him  and  com- 
plainant that  the  partnership  affairs  should  be  consid- 
ered as  settled ;  and  he  also  contended  that  there  should 
be  no  decree  of  reference  because  the  proof  showed  that 
no  credit  account  could  be  stated. 

On  the  final  submission  of  the  cause,  on  the  pleadings 
ind  proof,  the  chancellor  decreed  that  the  complainant 
was  entitled  to  the  relief  prayed  for,  and  ordered  a  ref- 
erence to  the  register  to  state  and  settle  the  account  of 
;he  partnership  transactions  between  the  complainant 
ind  the  respondent.  The  respondent  appeals  from  this 
lecree,  and  assigns  the  same  as  error. 

Gregory  L.  &  H.  T.  Smith,  for  appellant. — When  the 
Dartners  have  kept  their  accounts  so  loosely  that  justice 
;an  not  be  done  between  them ,  the  courts  will  not  under- 
iake  to  adjust  the  matter  of  difference  for  them. — Fitz- 
ummons  v.  Foley ,  45  N.  W.  Rep.  364;  Nims  v.  Nims,  1 
3o.  Rep.  531 ;  Maupin  v.  Daniel,  3  Tenn.  Chan.  (Cooper.^ 
J23  ;  Marvin  v.  Hampton,  18  Fla.  131  ;  Vermilion  v.  Bai- 
ey,  27  111.  230;  Dale  v.  Ifogan,  39  Mo.  App.  646;  Lan- 
lcll  v.  Langell,  20  Pac.  Rep.  286;  Pomeroy's  Eq.  Jur., 
i  1405  and  note;  2  Bates  on  Partnership,  §  909; 
J  Amer.  &  Eng.  Encyc.  of  Law,  p.  127  note  5 ; 
Waynes  v.  Short,  88  Ala.  566,  7  So.  Rep.  157;  Glover  v. 
Hembree,  82  Ala.  328,  8  So.  Rep.  251. 

Faith  &  Ervin,  contra,  cited  Lindley  on  Partnership, 
il2. 

« 
COLEMAN,  J. — The  main  purpose  of  the  bill  was  to 
jompel  a  settlement  of  the  partnership  of  \Vm.  H.  Mon- 
ague  &  Co.,  a  firm  composed  of  Win.  H.  Montague  and 
j.  H.  Costello.  It  alleges  the  dissolution  of  the  firm, 
hat  there  are  no  debts  unpaid,  and  that  there  has  never 
>een  a  settlement  of  the  partnership  affairs.  At  the 
learing  the  chancellor  ordered  a  reference  to  the  register 
o  state  an  account  of  the  partnership  transactions  be- 
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tween  the  partners.  This  appeal  was  prosecuted  from 
the  decree  ordering  a  reference.  There  was  no  demurrer 
to  the  bill,  or  objection  for  want  of  equity.  The  respon- 
dent Costello  answered  the  bill,  and  in  his  answer,  em- 
bodied a  plea,  to  the  effect,  that,  by  mutual  agreement, 
the  parties  between  themselves  had  settled  and  closed 
the  partnership  matters.  We  agree  with  the  chancellor 
that  the  evidence  does  not  sustain  the  plea,  and  it  is  not 
insisted  upon  in  argument.  The  real  defense  to  the 
relief  prayed  is,  that  the  partnership  matters  were  so 
loosely  and  negligently  conducted  that  it  is  impossible 
to  state  an  account  which  will  be  approximately  correct. 
On  this  point,  no  witnesses  were  examined  except  the 
parties  themselves.  In  some  respects  their  testimony  is 
irreconcilable.  But  this  condition  of  the  evidence  can 
not  interfere  with  a  proper  determination  of  the  dis- 
puted facts.  There  were  certain  presumptions  of  law, 
and  rules  as  to  burden  of  proof,  which  declare  legal  con- 
clusions, in  favor  of  the  one  or  the  other  side,  when  the 
evidence  is  evenly  balanced  for  and  against  a  disputed 
fact.  Cases  have  arisen  where  all  the  partners  kept  their 
accounts  so  loosely  and  confused  that  the  courts  refused 
to  undertake  to  adjust  their  matters  and  to  state  an 
account  between  them ,  but  it  would  require  an  extreme 
case  to  justify  this  conclusion  in  advance  of  an  attempt 
to  state  the  account.  On  a  reference  the  register  may 
receive  other  evidence  than  that  before  the  court ,  when 
the  reference  is  ordered,  and  a  decree  of  confirmation 
will  not  be  refused  if  the  evidence  should  clearly  show  a 
balance  in  favor  of  one  partner,  because  it  was  impos- 
sible to  make  a  precisely  accurate  statement  of  accounts. 
17  Amer.  &  Eng.  Encyc.  of  Law,  p.  1274. 

The  bill  may  not  be  as  definite  in  its  averments  as 
good  pleading  requires,  but  it  was  not  objected  to  on  this 
account,  and  under  the  pleading  and  facts  thus  far  dis- 
closed in  the  record,  ther^  was  no  error  in  the  decree 
ordering  a  reference. — Glover  v.  Hembree,  82  Ala.  324,  8 
So.  Rep.  251 ;  Ilaynes  v.  Short,  88  Ala.  562,  7  So.  Rep. 
157. 

Affirmed. 
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Ex  parte  Jenks. 

Application  for  Mandamus . 

1.  Pergonal  attendance  by  a  woman  as  a  iritnesx  compelled,  although 
her  deposition  has  been  taken. — The  statute,  (Code,  §  2813),  which  pro- 
vides that  when  the  deposition  of  a  witness,  residing  in  the  county 
in  which  the  cause  is  pending,  has  been  taken,  if  affidavit  be  made 
that  the  personal  attendance  of  the  witness  is  believed  to  be  neces- 
sary, then  such  attendance  shall  be  required,  is  applicable  to  and  in- 
cludes women  whose  depositions  have  been  taken,  as  authorized  by 
section  2801  of  the  Code. 

Harriet  E.  Jenks  filed  her  petition,  addressed  to  the 
Judges  of  the  Supreme  Court,  in  which  she  averred  that 
J.  E.  Loxley  &  Son  recovered  a  judgment  against  Wil- 
liam Turner  and  others  in  the  city  court  of  Mobile  ;  that 
on  said  judgment  a  writ  of  garnishment  was  issued  and 
served  upon  one  Charles  W.  Stanton  ;  that  said  Stanton 
as  garnishee  answered,  admitting  indebtedness  to  the  de- 
fendant, but  suggested  that  the  moneys  in  his  hands 
were  claimed  by  the  petitioner  ;  that  in  a  claim  suit  which 
was  thereupon  inaugurated,  the  petitioner,  afemale,  who 
was  a  resident  of  Mobile  county,  wras  examined  as  a  wit- 
ness by  interrogatories  in  writing,  which  were  duly  filed 
in  said  court,  and  copies  of  which  were  served  upon  the 
attorneys  of  record  of  the  plaintiffs,  Loxley  &  Son,  as 
required  by  law;  that  her  deposition  was  taken  by  a 
commissioner  duly  appointed,  and  that  on  a  day  during 
the  term  to  which  her  deposition  was  returned,  one  of 
plaintiffs'  attorneys  made  affidavit  that  he  believed  the 
personal  attendance  of  the  witness  Harriet  E  Jenks, 
(the  present  petitioner)  upon  the  trial  of  the  claim  suit 
was  necessary ;  and  that  thereupon  the  court  made  an 
order  for  the  said  Harriet  E.  Jenks  to  attend  the  said 
trial,  which  was  duly  executed  upon  the  petitioner ;  that 
on  a  subsequent  day  of  the  same  term  of  the  court,  the 
petitioner  moved  the  court  to  annul  and  vacate  the  said 
order  requiring  her  personal  attendance,  which  motion 
was  overruled  and  refused  by  the  court.  Upon  these 
averments  the  petitioner  prays  that  a  writ  of  mandamus 
be  issued  from  this  court,  directed  to  the  judge  of   the 
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city  court  of  Mobile,  commanding  him  to  vacate,  annul 
and  set  aside  said  order,  requiring  the  petitioner's  per- 
sonal attendance  upon  the  claim  suit  in  said  city 
court. 

Fred'k  G.  Bromberg  and  Brickell,  Semple  &  Gun- 
ter,  for  petitioner. 

G.  L.  &  H.  T.  Smith,  contra. 

HEAD,  J. — We  have  no  doubt  that  section  2813  of 
the  Code  means  to  include  females,  residing  in  the  coun- 
ty, whose  depositions  have  been  taken,  as  authorized  by 
section  2801,  in  the  class  of  witnesses  whose  personal 
attendance  the  court  is  authorized  to  require,  upon  the 
prescribed  affidavit  being  made  that  such  personal  atten- 
dance is  necessary.  It  is  true  that  the  depositions  of 
persons  residing  in  the  county,  other  than  females,  taken 
in  pursuance  of  said  section  2801,  are  by  force  of  section 
2812,  rendered  de  bene  esse  only,  and  can  not  be  used  if 
the  statutory  causes  for  which  they  were  taken  do  not 
exist  at  the  time  of  the  trial,  unless  the  witness  be  then 
dead,  of  unsound  mind,  or  resides  more  than  one  hun- 
dred miles  from  the  place  of  trial;  while,  so  far  as  that 
section  (2812)  provides,  the  deposition  of  a  female, 
though  residing  in  the  county  and  able  to  attend  the 
trial,  may  be  used.  So  far,  it  is  the  declared  policy  of 
the  law  that  females  shall  not  be  required  to  attend  the 
trial,  butshall  give  their  testimony  by  deposition.  But 
section  2813  takes  a  step  beyond,  and  engrafts  an  excep- 
tion upon  this  general  policy,  which  is,  that  if  affidavit 
be  made  that  the  personal  attendance  of  the  witness ,  re- 
siding in  the  county,  is  necessary,  then  such  attendance 
shall  be  required.  In  this  provision  there  is  no  excep- 
tion of  females  expressly  made,  and  no  good  reason  for 
holding  that  one  was  implied.  The  law  considers  the  pres- 
cribed affidavit  sufficient  evidence  that  the  personal  atten- 
dance of  the  witness  is  necessary  to  the  ends  of  justice  ; 
and  that  necessity  may  as  well  exist  in  case  of  a  female 
as  a  male  witness. 

Application  for  mandamus  denied. 
Vol.  101. 
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.Maim  et  al.  v.  Hyams  et  al. 

Bill  in  Equity  to  set  aside  as  Fraudulent  a  Sale  by  an  Insol- 
vent Debtor. 

1.  Decree  upon  demurrers;  when  insufficient  to  authorize  appeal  there- 
from.— An  entry,  "submitted  for  decree  upon  demurrers  to  the  bill 
and  demurrers  sustained,"  is  not  a  decree  sustaining  the  demurrers 
to  a  bill  from  which  an  appeal  may  be  taken  as  provided  by  statute, 
(Code,  §  3612) ;  and  when  this  is  the  only  entry  shown  in  the  trans- 
cript of  the  docket  entries  of  the  chancellor,  the  appeal  will  be  dis- 
missed. 

Appeal  from  the  City  Court  of  Montgomery,  in  Equity. 

Heard  before  the  Hon.  Thos.  M.  Arrington. 

The  bill  in  this  case  was  filed  by  the  appellants  as 
creditors  of  Samuel  Hyams,  against  the  said  Hyams  and 
others ;  and  sought  to  have  set  aside,  as  illegal,  fraudu- 
lent and  void,  certain  sales  made  by  the  said  Hyams  to 
other  alleged  creditors.  The  opinion  renders  it  unneces- 
sary to  make  a  statement  of  facts. 

Richardson  &  Reese,  for  appellants. 

Tompkins  &  Troy,  Arrington  &  Graham,  and  A.  A. 
Wiley,  contra. — The  supreme  court  has  no  jurisdiction 
of  this  cause.  There  is  no  decree  contained  in  the  trans- 
cript which  would  support  an  appeal. — Code  of  1886,  § 
3612;  Ayers  v.  State,  71  Ala.  11  ;  Wagnon  v.  Keenan,  77 
Ala.  519 ;  Joyner  v.  State,  78  Ala.  448. 

HARALSON,  J.— The  statute  (Code,  $  3612)  author- 
izes an  appeal  to  be  taken  from  a  decree  sustaining  or 
overruling  a  demurrer  to  a  bill  in  equity.  The  appeal 
in  this  case  purports  to  be  taken  from  a  decree  of  the 
city  court  sustaining  a  demurrer  to  the  bill,  and  errors 
are  assigned  on  such  an  alleged  decree.  But,  on  exami- 
nation, we  find  no  such  decree  in  the  record.  In  the 
transcript  of  the  docket  entries  of  the  chancellor  appears 
the  following  entry  :  " Aprils  18,  1893.  Submitted  for 
decree  on  demurrers  to  the  bill,  and  demurrers  sus- 
tained.' '     This  is  no  decree,  and,  without  one,  an   ap- 
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peal  does  not  lie  to  this  court.     The  cause  must  be  hen 
dismissed. — Bell  v.  Otto,  ante  j>  186,  13  So.  Rep.  43;  Wag 
non  v.  Keenan,  77  Ala.  519 ;  Joyner  v.  State,  78  Ala.  448 
Ayers  v.  State,  71  Ala.  11. 
Dismissed . 
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Strouse  v.  Leipf. 

ction  against  a  Married  Woman  to  recover  Damages  for 
Injury  by  a  Dog  owned  by  Her. 

L  Pleas  in  bar  and  abatement;  can  not  be  pleaded  together. — Matters 
abatement  of  a  suit  and  facts  constituting  a  bar  to  the  action  can 
t  be  pleaded  together. 

I.  Pleading;  error  v.ithoul  injury. — Where  a  defendant,  under  a  plea 
the  general  issue,  is  entitled  to  make  the  same  defense  that  could 
ve  been  made  under  a  special  plea  to  which  u  demurrer  was  sus- 
ned,  and  on  the  trial  evidence  was  introduced  before  the  jury,  and 
i  identical  question  sought  to  be  presented  by  the  special  plea  was 
nsidered,  error  in  sustaining  the  demurrer  is  error  without  injury. 
J.  Duty  of  owner  or  keeper  of  ferocious  animal :  liability  for  injury  in- 
'ted  by  it. — The  owner  or  keeper  of  a  vicious  and  ferocious  domestic 
imal,  having  knowledge  of  its  vicious  and  ferocious  nature  and 
bits,  must  safely  and  securely  keep  such  animal,  and  his  failure  to 
so  imposes  liability  for  injury  inflicted  thereby. 

.  Husband  and  wife;  statute  securing  wife's  separate  estate. — Under 
k  common  law,  so  long  as  the  marital  relation  is  maintained,  the 
»band  is  the  head  of  the  family,  determines  where  the  home  shall 
controls  all  things  belonging  to  the  household  ahd  premises,  and 
ects  the  economy  and  administration  of  domestic  affairs  ;  and  our 
tutes,  securing  to  the  married  woman  her  separate  estate,  (Code, 
2341-2356),  have  wrought  no  change  in  these  relative  rights  and 
;ies. 

Same;  effect  of  section  2.14~>. — The  statute  that  declares  thfct  the 
band  is  not  liable  for  a  tort  of  the  wife,  in  the  commission  of 
ich  he  did  not  participate,  (Code,  §  2345),  provides  a  new  remedy 
an  actionable  tort  committed  by  the  wife,  and  requires  that  action 
refor  should  be  brought  against  the  wife,  but  does  not  declare  an 
irged  liability  on  the  part  of  the  wife  for  torts. 

Same;   action   against  wife  for  injuries  caused  by  a  dog  owned  by 
28 


101    433 
108    M9| 


Digitized  by 


Google 


434 


SUPREME  COURT 

[Strouse  v.  Leipf.] 


[Nov.  Term, 


her. — Where  a  dog,  which  is  owned  by  a  married  woman,  and  known 
to  be  ferocious  and  vicious,  is  kept  on  the  premises  owned  by  her, 
where  she  and  her  husband  reside,  and  escaping  therefrom  inflicts  in- 
juries, the  wrongful  act  is  the  keeping  of  the  dog,  and  the  husband, 
being  the  head  of  the  family  and  having  control  of  the  premises,  is 
liable  for  such  injuries,  and  no  action  therefor  can  be  maintained 
against  the  wife.     (McClellan,  J.  dissenting.) 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  James  T.  Jones. 

This  action  was  brought  by  the  appellee,  Elizabeth 
Leipf  against  the  appellant  Estra  Strouse,  a  married 
woman,  to  recover  damages  for  defendant's  negligently 
keeping  a  savage  and  ferocious  dog,  so  that  it  escaped 
from  the  premises  and  inflicted  the  injuries  complained 
of.  The  defendant  pleaded  a  special  plea  in  abatement, 
which  is  sufficiently  stated  in  the  opinion.  The  plaintiff 
demurred  to  this  plea,  on  the  ground  that  the  fact  that 
defendant's  husband  "controlled  the  dog  kept  by  defend- 
ant, and  controlled  the  premises  upon  which  it  was  kept, 
does  not  relieve  the  defendant  from  liability  for  keeping 
said  dog,  and  the  injuries  arising  therefrom.' '  The 
court  sustained  this  demurrer,  to  which  ruling  the  de- 
fendant duly  excepted.  The  defendant  then  pleaded  the 
general  issue,  and  by  special  plea  that  the  defendant 
teased  and  irritated  the  dog,  and  thus  brought  the  injury 
on  herself.     Issue  was  joined  upon  these  pleas. 

Plaintiff  was  a  servant  living  next  door  to  defendant 
in  the  city  of  Mobile,  a  fence  only  dividing  the  premises 
where  the  dog  was  kept  on  the  premises  where  defend- 
ant lived,  she  being  a  married  woman,  wife  of  Simon 
Strouse.  In  the  rear  of  both  premises,  running  through 
the  square,  was  a  common  alley-way,  used  by  all  the 
families  occupying  premises  abutting  on  the  alley-way, 
to  bring  in  wood,  coal,  family  supplies,  &c.  There  was 
a  gate  from  the  rear  yard  of  defendant's  premises  open- 
ing into  this  alley-way.  In  this  yard  a  watch  dog  was 
kept.  On  the  evening  of  21st  of  February,  1891,  the 
plaintiff  was  in  the  alley-way  emptying  trash,  and  at  the 
sam£  time  talking  in  a  loud  voice  to  a  servant  in  a  yard 
on  the  opposite  side  of  the  alley-way.  The  dog,  hearing 
her  voice,  rushed  out  of  the  alley-way  gate  and  attacked 
her,  and  she  was  severely  bitten  before  she  was  relieved 
by  the  intervention  of  other  persons.  The  defendant 
and  her  husband  were  not  at  home  at  the  time,  and  the 
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gate  was  left  open  by  a  visiting  servant,  who  came  to 
see  the  cook  on  the  premises  of  defendant.  The  other 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Among  the  charges  asked,  to  the  refusal  to  give  each 
of  which  the  defendant  separately  excepted,  were  the 
following:  (6.)  "Defendant  asks  the  court  to  charge 
the  jury,  that  if  they  believe  from  the  evidence  that 
the  defendant  Estra  Strouse  and  Simon  Strouse  are 
husband  and  wife,  and  resided  together  as  such  husband 
and  wife,  at  the  time  plaintiff  was  injured  by  the  dog, 
and  that  the  dog  was  kept  on  the  premises  where  they 
resided,  then  the  husband  was  the  keeper  of  the  dog  and 
they  must  find  for  the  defendant.'.'  (7.)  "Defendant 
asks  the  court  to  charge  the  jury,  that  if  they  believe 
from  the  evidence  that  defendant  was  at  the  time  of 
plaintiff's  injury  a  married  woman,  residing  with  her 
husband,  Simon  Strouse,  on  the  premises  where  the  dog 
was  kept,  then  in  law  the  husband  was  the  keeper  of  the 
dog,  and  they  must  find  for  defendant." 

There  was  judgment  for  the  plaintiff,  assessing  her 
damages  at  $2,500.  The  defendant  appeals,  and  assigns 
as  error  the  sustaining  of  plaintiff's  demurrer  to  her  plea 
in  abatement,  and  the  refusal  to  give  the  several  charges 
asked  by  her. 

Overall,  Bestor  &  Gray,  for  appellant. — The  evi- 
dence shows  that  the  defendant  was  not  the  keeper  of 
the  dog,  and,  therefore,  was  not  liable. —  Whittemore  v. 
Thomas,  153  Mass.  347.  There  is  no  evidence  showing 
neglect  or  want  of  care  by  appellant  or  any  servant  or 
other  person  connected  with  tho  household  in  the  keep- 
ing of  the  dog.  At  the  time  of  the  biting  and  injury  to 
the  appellee  sued  for,  defendant  was  a  married  woman, 
and  if  there  was  any  wrongful  act  in  the  keeping  of  the 
dog,  the  husband  was  the  party  liable,  and  not  the  wife. 
Code,  §  2345 ;  Bibb  v.  State,  94  Ala.  31,  10  So.  Rep.  506 ; 
Williamson  v.  State,  16  Ala.  431 ;  Douge  v.  Pearce,  13  Ala. 
128;  Seibertv.  State,  40  Ala.  60;  Mulvey  v.  State,  43  Ala. 
318  ;  Lawson's  Admr.  v.  Lay's  Extr'.,  24  Ala.  184  ;  Quinlan 
r.  People,  6  Parker  Cr.  Rep.  9. 

The  defendant  should  have  knowledge  of  the  vicious 
propensity  of  the  dog. — Smith  v.  Causey,  22  Ala.  571; 
burden  v.  Barnett,  7  Ala.  169  ;  Woolf  v.  Chalker,  81  Amer. 
Dec.  175 ;  Cooley  on  Torts,  pp.  342-4-5. 
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Gregory  L.  &  H.  T.  Smith,  contra. — When  a  dog  : 
shown  to  be  of„  a  ferocious  character,  and  when  it  i 
shown  that  the  character  of  the  dog  was  notorious,  th 
law  charges  the  owner  with  notice,  and  requires  her  t 
keep  the  animal  at  her  peril,  and  the  keeping  of  such 
dog  in  a  manner  which  makes  it  possible  for  it  to  escap 
and  injure  others,  creates  a  liability  upon  the  owner,  s 
well  as  upon  the  actual  custodian. — Oarlick  v.  Dorse  y,  4 
Ala.  222  ;  Shearman  &  Redfieldon  Negligence,  648,  §  62 
and  note,  also  §  629  note  8,  also  630,  631 ;  Whittaker 
Smith  on  Negligence,  pp.  99,  100  and  notes. 

STONE,  C.  J. — This  suit  was  brought  by  appellee  t 
recover  damages  for  alleged  injuries  suffered  from  the  bit 
of  a  dog.  The  suit  is  against  Estra  Strouse,  and  th 
complaint  charges  that  "the  defendant  kept,  and  for 
long  time  prior  thereto  had  kept,  a  dog  of  savage  an 
ferocious  nature,  and  on,  to-wit,the  21st  day  of  Februar 
1891,  the  defendant  so  negligently  kept  said  dog  that  i 
escaped  from  the  premises  and  attacked  the  plaintiff,  an 
bit  and  tore  and  lacerated  her,  to  her  damage  in  thesur 
Qf  *  *  *  The  plaintiff  avers  that  the  defendant  ha 
notice  of  the  savage  and  ferocious  nature  of  said  doj 
prior  to  the  matters  hereinbefore  complained. "  Th 
complaint  then  claims  special  damages  for  being  thereb 
disabled  to  perform  customary  work,  for  expense  of  mec 
ical  treatment,  and  for  necessary  nursing.  There  is 
claim  of  a  specified  sum  as  damages,  sufficiently  large  t 
cover  the  recovery . 

The  defendant  interposed  a  plea,  sworn  to,  which  i 
styled  a  plea  in  abatement.  This  plea  was  demurred  tc 
the  demurrer  sustained,  and  this  ruling  is  the  subject  u 
one  of  the  errors  assigned.  The  plea  avers  that  whei 
the  act  was  done  which  gave  rise  to  the  suit  '  'she  was 
married  woman,  the  wife  of  Simon  Strouse,  who  is  no\ 
living  in  the  city  and  county  of  Mobile,  State  of  Alabama 
that  she  was  not  at  said  time  separated,  or  living  apar 
from  her  said  husband,  but  they  were  living  together  ii 
conjugal  and  marital  relations/ '  This  clause  of  the  pie; 
does  not  negative  the  idea  that  the  act  complained  of  wa 
solely  the  act  of  the  wife.  At  common  law  this  wouh 
have  been  a  good  ground  of  abatement.  Under  that  sys 
tern  a  suit  could  not  have  been  maintained  against  th< 
wife  alone,  on  the  facts  charged  in  the  complaint  in  thi 
Vol.  101. 
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cape  from  the  premises,  is  not  the  inquiry.  The  keej 
must  at  his  peril  safely  keep  such  animal.  Such  is  1 
condition  on  which  the  ownership  or  custody  of  kmr 
vicious  animals  is  tolerated .  Ownership  or  custody 
such  vicious  animal  is  not  one  of  the  natural,  inhere 
rights  of  property.  It  is  a  qualified,  or  restricted  rigl 
Qualified  by  the  condition  that  the  animal  can  be  and 
safely  confined  and  kept. — Cooley  on  Torts,  343  et  a< 
1  Addison  on  Torts,  §  261 ;  Whittaker's  Smith  on  Ne 
99  ;  2  Shearman  &  Redf.  on  Neg.,  S§  628,  631;  rI 
Lord  Derby,  17  Fed.  Rep.  265 ;  1  Amer.  &  Eng.  Enc; 
of  Law,  581 ;  Oarlick  v.  Dorscy,  48  Ala.  222;  Nolan 
Traber,  49  Md.  460. 

Previous  knowledge  of  the  animal's  vicious  hat 
must  be  alleged  and  proved  ;  but  positive  proof  is  not 
ways  necessary .  It  may  be  inferred  from  circumstanc 
But  the  knowledge  of  the  vicious  habits  of  an  anin 
need  not  refer  to  circumstances  of  exactly  the  same  kii 
All  that  the  law  requires  to  make  the  owner  or  kee] 
liable  is  knowledge  of  facts  from  which  he  can  infer  tl 
the  animal  is  likely  to  commit  an  act  of  the  kind  cc 
plained  of. — 1  Amer.  &  Eng.  Encyc.  of  Law,  582  a 
note. 

The  pivotal  question  in  this  case  is,  whether  M 
Strouse,  the  wife  of  Simon  Strouse,  living  in  the  sa 
house  and  in  marital  relations  with  him,  can,  under  i 
facts  of  this  case,  be  adjudged  guilty  of  the  tort  cc 
plained  of.  Let  us  first  ascertain  precisely  what  v 
done  which  led  to  the  plaintiff's  alleged  injury,  or  sh< 
light  on  the  circumstances  attending  it.  We  prem 
that  what  is  here  stated  is  proved  by  all  the  testimc 
bearing  on  the  question  or  questions,  without  a  shade 
semblance  of  conflict.  The  house  and  premises  in  whi 
Mr.  and  Mrs.  Strouse  lived  together  as  husband  a 
wife  was  the  property  of  Mrs.  Estra  Strouse,  the  def 
dant  in  this  suit.  They  lived  there  as  husband  a 
wife,  having  their  children  around  them,  and  had  In 
at  the  same  place  for  many  years.  A  dog  had  for  jei 
been  on  the  premises,  not  otherwise  confined  than  by  1 
inclosure  of  the  lot.  In  the  day  time,  when  neither  M 
Strouse  nor  her  husband  was  at  home,  the  dog  escaj 
through  the  back  gate  of  the  lot,  and  inflicted  the  inji 
complained  of  in  an  open,  public  alley-way  which  < 
tended  across  from  street  to  street  at  the  rear  of  1 
Vol.  101. 
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premises.  No  special  act  of  neglig 
agency — is  charged  either  againt 
in  immediate  connection  with  th« 
the  time  it  took  place.  The  imn 
to  the  testimony,  was  the  act  of  a 
as  we  have  shown  above,  neglig( 
dog  to  escape  from  the  inclosure 
maintenance  of  this  action,  The 
the  injury  which  ensues  are  estal 
gal  requirements,  when  it  is  she 
mal,  prone,  and  known  to  be  pre 
injuries,  is  kept,  and  such  anima 
ment  and  inflicts  injury.  This  c 
tort,  perpetrated  by  the  keeper 
there  was  testimony  tending  to  p 
dangerous  nature  and  temper  of 
charge  his  keeper  with  a  knowle< 
posititon,  can  not  be  gainsaid.  * 
to  be  the  fact,  could  not  be  set  as 
testimony. 

The  testimony  as  to  the  owners 
the  dog  was  as  follows  :  Plaini 
Mrs.  Strouse's  dog.  She  would  j 
and  ask  for  meat  for  the  dog.  S] 
Hayes,  who  is  now  dead.  I  heai 
Mr.  Hayes  gave  her  the  dog  whei 
Mr.  Strouse 's  cook  fed  the  dog. 
care  of  him.,,  This  was  the  enti] 
tiff  on  this  question.  For  defen 
wife  testified  that  Hayes  or  Haas 
Strouse,  that  he  had  always  own< 
tions  as  to  his  being  fed.  Their 
cook  confirmed  them  in  this  testi: 
tention  to  compare  the  relative  w 
testimony. 

The  authorities  are  uniform  tl 
head  of  the  family,  so  long  as 
maintained.  He  determines  whe 
entitled  to  the  wife's  labor  and  s< 
have  her  society,  controls  the  he 
and,  with  limited  exceptions,  si 
mands.  In  domestic  manageme 
to  have  an  independent  will  of  her 
securing  to  married  women  theii 
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wrought  no  change  in  these  relative  rights  and  duties 
that  affects  the  questions  presented  in  this  case.  In 
Hanberry  v.  Hanberry,  29  Ala.  719,  it  was  said  :  "It  is 
settled  law  that  the  domicil  of  the  wife  follows  that  of 
the  husband/ '  In  Firebrace  v.  Firebrace,  Law  Rep.  4 
Prob.  Div.  63,  67,  it  is  said  :  "The  domicil  of  the  wife 
is  that  of  the  husband.' '  This  was  said  in  1878,  after 
the  enactment  of  the  married  woman's  act  in  England. 
In  the  matter  of  Cochrane,  8  Dowl.  Prac.  Rep.  630,  635, 
Coleridge,  J.,  replying  to  the  contention  "that  the  wife, 
as  to  her  residence  and  manner  of  passing  her  time,  was 
independent  of  her  husband;"  said  :  "But  our  law  has 
not  so  limited  his  rights,  nor  rested  them  on  so  narrow  a 
foundation.  Although  expressed  in  terms  simple  almost 
to  rudeness,  the  principle  on  which  it  proceeds  is  broad 
and  comprehensive.  It  has  respect  to  the  terms  of  the 
marriage  contract,  and  the  infirmity  of  the  sex.  For  the 
happiness  and  honor  of  both  parties  it  places  the  wife  un- 
der the  guardianship  of  the  husband,  and  enti- 
tles him,  for  the  sake  of  both,  to  protect  her  from 
the  danger  of  unrestrained  intercourse  with  the  world, 
by  enforcing  cohabitation  and  a  common  residence."  In 
the  same-opinion  he  quoted  Lord  Mansfield  as  saying, 
"The  husband  has,  in  consequence  of  his  marriage,  a 
right  to  the  custody  of  his  wife,  and  whoever  detains  her 
from  him  violates  that  right,  and  he  has  a  right  to  seize 
her  wherever  he  finds  her.'" 

In  Ashbaugh  v.  Ashbaugh,  17  111.  476,  the  court  said  : 
"In  contemplation  of  law  the  husband  and  wife  are  one 
person,  and  her  residence  follows  that  of  the  husband.' ' 
This  principle  was  re-affirmed  in  Davis  v.  Davis,  30  111. 
180,  and  in  Kennedy  v.  Kennedy,  87  111.  250.  In  Elijah 
v .  Taylor,  37  111 .  247 — a  case  controlled  by  their  statute 
securing  to  married  women  the  ownership  of  their  prop- 
erty— the  court  employed  this  language  :  "We  desire  to 
proceed  cautiously  in  the  construction  of  that  act,  be- 
cause although  passed  without  much  consideration,  it  in- 
volves interests  of  great  magnitude,  and  questions  of  no 
little  difficulty.  All  that  we  deem  it  necessary  to  say ,  in 
regard  to  the  case  before  us,  is  this :  that  where  the  hus- 
band, as  the  head  of  the  family,  occupies  and  cultivates 
the  land  of  the  wife,  he  must  be  considered  as  occupying 
it  with  her  consent,  for  the  common  benefit  of  the  family  ; 
and  the  products  of  his  toil  upon  such  land,  are  as  much 
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property,  notwithstanding  the  act  of  1861, 
I  occupied,  as  a  tenant,  land  rented  from  s< 
•son.  Any  other  rule  would  plainly  lead  to  j 
don,  and  open  a  wide  door  to  fraud." 
[n  Boyce  v.  Boyce,  23  N.  J.  Eq.  337,  348,  the 
ihus  expressed  :  "The  wife  is  bound  to  follow 
id  when  he  changes  his  residence,  even  wi 
isent,  provided  the  change  is  made  by  him  ii 

exercise  of  his  power,  as  head  of  the  famil 
raining  what  is  the  best  for  it." 
a  California  the  rights  of  the  wife  to  the  c 
1  control  of  her  property  were  never  framed 
amon  law  model.  They  partook  more  of  tlu 
item.  In  Hardenbergh  v.  Hardenhergh,  14  C; 
slanguage:  *  'The  husband,  being  the  hei 
aily,  and  bound  for  its  support  and  maintena 
inge  the  matrimonial  domicil  at  pleasure,  an 
by  of  the  wife  to  submit  to  the  reasonable  e 
s  right. " 

rhe  case  of  Glover  v.  Alcott,  11  Mich.  470,  a 
>  enactment  of  their  statute  securing  to  marri< 
f  ownership  and  control  of  their  property. 

I  permitted  the  husband  to  conduct  a  large 
ling  himself  "W.  W.  Alcott,  agent."  Ind 
s  incurred  in  the  conduct  of  the  business,  ; 
•rels  of  flour,  the  product  of  the  enterpr 
zed  and  sold  in  payment  thereof.  The  wife 
action  of  trover  for  their  conversion.  In  d 
»  question  of  her  right  to  maintain  the  action , 
ristiancy,  J.,  said  :  "We  see  nothing  in  th 
satisfy  us  that  the  legislature  contemplated  i 
:hange  in  the  legal  relations  of  husband  a 
ile  they  continue  to  live  together,  and  he  is  c 
;he  transaction  of  business,  and  guilty  of  noj 
i  of  his  duties  to  her  and  his  family.  But 
id  must,  as  a  general  rule,  still  be  regard< 
d  of  the  family,  and  as  the  only  one  of  the 
rized  to  carry  on  such  general  trade  and  b 
n  Massachusetts,  they  have  legislation  s 
Jogous  to  ours,  relating  to  the  rights  of  ma 
a  in  their  separate  property.  In  Com.  v. 
bs.  225,  the  husband  was  indicted  for  keepin 

II  fame .  The  house  was  the  separate  prope 
e.     The  defense  relied  on  and  ruled  upon  is 
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the  following  extract  from  the  opinion  of  the  court 
"The  defendant  contends  that  he  is  not  liable,  because 
the  house  was  owned  by  his  wife  as  her  separate 
property,  and  the  business  of  keeping  a  house  of  ill  fame 
therein,  which  was  resorted  to  for  prostitution  and  lewd 
ness,  was  carried  on  by  her,  and  she  took  the  profit! 
thereof,  and  he  did  not  participate  in  them.  Whethei 
he  is  liable  in  such  a  case  must  depend  upon  the  relations 
which  he  sustains  to  the  household ,  while  he  lived  wit! 
his  wife  as  her  husband. 

"The  doctrine  of  the  common  law  is,  that  by  marriage 
the  husband  and  wife  become  one  person  in  law  ;  tha 
she  is  under  his  protection,  influence,  power  and  author 
ity,  and  that  he  is  the  head  of  the  household.  This  con 
dition  of  the  wife  is  designated  by  the  expressive  tern 
coverture.  One  effect  of  it  is,  as  a  genernal  rule,  thougl 
subject  to  many  exceptions,  to  excuse  her  from  punish 
ment  for  many  crimes  committed  by  her  in  the  presence 
of  her  husband,  on  the  ground  that  she  acted  under  hi* 
compulsion.  He  alone  is  held  responsible  for  such 
crimes.  [Citing  many  authorities.]  How  far  he  maj 
exercise  force  in  restraining  her  is  not  precisely  settled 
But  there  can  be  no  doubt  that  he  may  exercise  as  mud 
power  as  may  be  reasonably  necessary  to  prevent  her  as 
well  as  other  inmates  of  the  house  from  making  it  i 
brothel.  It  is  said  in  Dalton's  Justice,  that  he  is  liabk 
if  she  keep  an  ale-house  without  license  against  his  will 

"But  it  is  contended  that  the  recent  legislation  of  this 
Commonwealth  has  made  married  women  so  far  inde- 
pendent of  their  husbands  as  to  release  the  defendant,  in 
such  a  case  as  the  present,  from  all  responsibility  for  the 
conduct  of  his  wife.  It  is  true,  that  the  house  they  lived 
in  appears  to  have  been  owned  by  her  to  her  sole  and 
separate  use,  free  from  the  control  of  her  husband.  But 
ever  since  the  law  of  equitable  trusts  existed,  married 
women  have  been  able  to  hold  property  thus  indepen- 
dently of  the  husband's  control ;  and  the  fact  that  the 
family  lived  in  a  house  they  owned  has  never  been  re- 
garded as  affecting  the  rights  and  power  of  the  husband, 
as  head  of  the  family.  *  *  *  *  These  provisions  of  the 
statute  relate  to  legitimate  business,  and  not  to  the  keep- 
ing of  brothels .  They  do  not  take  away  his  power  to 
regulate  his  household,  so  far  as  to  prevent  his  wife  from 
committing  this  offense ,  or  relieve  him  from  responsibility 
Vol.  101. 
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it  is  committed/ '  See  also  Com.  v.  Flaherty,  140 
[ass.  454. 

A  misdemeanor  or  tort  committed  by  a  married  woman 
>njointly  with,  or  in  presence  of  her  husband,  is  pre- 
lmed  to  be  his  act,  because  the  law  raises  the  presump- 
on  that  she  acts  in  obedience  to  his  will,  or  under  his 
>ercion.  The  same  rule  applies  as  to  crimes,  except  a 
wof  the  higher  grades. — Douge  v.  Pearce,  13  Ala.  127; 
Hlliamsonv.  State,  16  Ala.  431 ;  Lawson  v.  Lay,  24  Ala. 
ii;  Mulvey  v.  State,  43  Ala.  319 ;  Quintan  v.  People,  6 
arker  Cr.  Co.  9;  Cooley  on  Torts,  115.  "There  is  a 
resumption/ '  says  Judge  Cooley,  " corresponding  to 
tat  which  is  made  in  the  criminal  law,  that  if  a  wrong 

committed  by  the  wife  in  the  presence  of  the  husband, 
must  have  been  committed  by  his  consent  and  under 
s  influence,  and  consequently,  is  his  wrong  rather 
an  that  of  the  wife,  and  should  be  redressed  in  a  suit 
jainst  him  alone.     But  any  such  presumption  is  liable 

be  overthrown  by  evidence.,,  See  also  Carleton  v. 
ay wood,  49  N.H.  314. 

This  same  learned  author,  Judge  Cooley,  p.  118,  says  : 
It  is  not  very  clear  how  far  the  law  of  torts  has  been 
Ddified."  He  was  speaking  of  the  influence  exerted 
f  the  statutes  by  which  married  women  have  been 
vren  independent  power  to  make  contracts  and  to  con- 
)1  property.  Continuing,  he  says:  "We  should 
obably  be  safe  in  saying  that  so  far  as  they  give  valid- 
r  to  a  married  woman's  contracts,  they  put  her  on  the 
me  footing  with  other  persons,  and  when  a  failure  to 
rform  a  duty  under  a  contract  is  in  itself  a  tort,  it  may 
ubtless  be  treated  as  such  in  a  suit  against  a  married 
)man.     The  same  would  probably  be  true  of  any  breach 

duty  imposed   upon   a   married   woman  as  owner  of 
operty  which  she  possesses  and  controls  the   same  as 
sole  and  unmarried/ ' 
We  have  referred  to  our  statute  which  authorizes  suits 

be  brought  against?  the  wife  alone  :  Section  2345  of 
3  Code  of  1886.  That  section  in  its  entirety  reads  as 
lows:  "The  husband  is  not  liable  for  the  debts  or 
gagements  of  the  wife,  contracted  or  entered  into  after 
3  marriage,  or  for  her  torts,  in  the  commission  of 
rich  he  does  not  participate;  but  the  wife  is  liable  for 
sh  debts  or  engagements  entered  into  with  the  consent 
her  husband  in  writing,  or  for  her  torts,  and  is  suable 
srefor,  as  if  she  were  sole." 
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All  who  are  familiar  with  the  principles  of  the  com- 
mon law  will  readily  perceive,  and  take  in  a  large  field 
for  the  operation  of  this  statute.  Under  that  system,  a 
wife  could  make  no  contractor  agreement  which,  as  such, 
would  authorize  an  action  and  recovery  against  her. 
Under  the  statute,  if  she  enter  into  a  contract  or  agree- 
ment with  the  written  consent  of  her  husband,  an  act  for 
its  breach  may  be  maintained  against  her  alone.  Nor 
could  she  be  sued  alone,  under  common  law  rules,  for 
any  tort  committed  by  her,  no  matter  how  wrongful, 
violent,  or  independent  of  presumed  marital  restraint 
her  conduct  may  have  been.  Under  that  system,  if  the 
tort  was  committed  in  the  presence  of  her  husband, 
prima  facie,  it  was  not  her  tort,  but  was  presumed  to 
have  been  the  work  of  her  husband's  coercion.  For 
such  act,  unless  it  was  affirmatively  shown  that  she 
acted  independently  of  her  husband's  will,  she  could  not 
be  sued,  even  conjointly  with  her  husband.  It  was  his 
tort,  and  his  alone,  and  he  alone  was  suable  for  it.  If 
she  committed  a  tort  in  the  absence  of  her  husband,  or, 
if  present,  if  it  was  affirmatively  shown  that  she  acted  of 
her  own  will  and  independently  of  his,  then  she  could 
be  sued,  but  the  suit  could  only  be  maintained  against 
her  and  her  husband  jointly.  In  this  last  class  of  cases, 
the  statute  has  changed  the  law  to  this  extent :  It  is  now 
neither  proper,  nor  permissible  to  join  the  husband  as  a 
defendant,  in  an  action  for  a  tort  committed  by  a  married 
woman,  "in  the  commission  of  which  the  husband  does 
not  participate."  That  is,  in  those  cases  of  tort  by  the 
wife  in  which,  at  common  law,  the  husband  and  wife 
could  be  jointly  sued,  the  wife,  under  the  statute,  may 
and  must  now  be  sued  alone.  There  was  no  intention 
to  change  the  domestic  relations  between  husband  and 
wife,  or  to  revolutionize  the  economy  which  pertains  to 
that  domestic  relation.  The  statute  relates  to  remedies. 
It  confers  a  remedy  for  the  enforcement,  or  breach  of  a 
contract  or  agreement,  which  itself  had  authorized  a 
married  woman  to  enter  into ;  and  a  new  remedy  for  an 
actionable  tort  committed  by  her.  For  either  of  these 
she  must  be  sued  alone.  There  is  not  a  word  or  sylla- 
ble in  the  statute  which  gives  intimation  of  an  intention 
to  declare  and  fasten  an  enlarged  liability  for  torts.  It 
compasses  all  its  ends ,  and  gives  effect  to  its  every  pro- 
vision, when    it    transfers    the   burden    from    the  joint 
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paired  by  the  statutes  securing  to  married  women  their 
separate  estates. 

We  are  aware  that  we  have  given  to  this  subject 
a  somewhat  extended  consideration.  We  have  done 
so  because  it  brings  before  us,  for  the  first  time, 
the  inquiry,  to  what  extent,  if  any,  our  married  woman's 
laws  have  changed  the  relations  of  the  husband  to  the 
household  and  its  government.  We  have  felt  that  so 
grave  a  question  should  not  be  slurred  over,  but  should 
be  clearly  and  definitely  settled.  And  notwithstanding 
our  statutes  have  revolutionized  the  property  rights  of 
the  wife,  they  have  effected  no  change  in  the  headship, 
the  dominion  and  control  of  the  husband  over  the 
household,  or  in  the  government  of  the  home  and  its 
appurtenants. 

Charges  6  and  7  asked  by  defendant  are  in  strict 
accord  with  the  principles  we  have  declared,  and  each 
of  them  should  have  been  given.  We  need  not  con- 
sider any  other  rulings. 

Reversed  and  remanded. 

McClellan,  J.  dissenting. 


101    446 

.hlss         Sheffield  Furnace  Co.  v.  Hull  Coal  & 

Coke  Co. 

Action  for  the  Breach  of  a  Contract. 

1.  Unilateral  contract;  irhen  made  valid. — A  contract,  though  void 
when  made  for  the  want  of  mutuality  of  obligation,  becomes  valid  and 
binding,  upon  the  performance  by  the  promisee  of  that  in  considera- 
tion of  which  said  contract  was  made. 

2.  Contract  of  purchase  and  sale  may  become  binding  though  unilateral 
when  made. — A  contract  of  purchase  and  sale,  conditioned  upon  the 
seller  being  able  to  have  certain  things  done,  though  void  when  made 
because  unilateral  and  imposing  no  enforceable  obligation  on  the 
part  of  the  seller,  becomes  valid  and  mutually  binding  upon  the  seller 
being  able  to  have  done  the- things,  upon  the  performance  of  which 
the  contract  was  conditioned. 

3.  Same. — Where  an  agreement  in  writing  evidences  a  sale  and 
purchase  of  a  certain  quantity  of  coke  at  a  specified  price,  provided  the 
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seller  is  able  to  induce  coke  manufacturers  to  build  ovens  and  make  a 
certain  portion  of  the  stipulated  amount  of  coke,  and  provides  for  no- 
tice by  the  seller  at  various  times  mentioned  as  to  how  much  of  the 
entire  quantity  of  coke  can  be  supplied  during  certain  specified  pe- 
riods, and  recites  that  the  conditions  of  sale,  binding  the  buyer  to  take 
the  coke  as  specified  and  giving  the  seller  the  option  to  furnish  it,  are 
entered  into  to  enable  the  seller  to  induce  the  manufacturers  to  build 
sufficient  ovens  by  promising  a  certain  sale  of  their  product  at  a  fixed 
price,  the  seller  obligating  himself  to  use  his  best  endeavor  to  accom- 
plish this  end, — though  at  the  time  made  such  agreement  was  unilat- 
eral, imposing  no  enforceable  obligation  on  the  seller  and,  therefore, 
not  binding  on  the  buyer,  when  the  seller  induces  the  manufacturers 
to  build  ovens  sufficient  in  number  to  produce  the  requisite  quantity 
of  coke,  the  unilateral  agreement  is  converted  from  a  conditional  and 
optional  one  into  a  mutually  binding  contract,  imposing  mutually  en- 
forceable obligations  on  the  parties  thereto,  for  the  breach  of  which 
suit  can  be  maintained. 

4.  Agency. — Where  a  contract  of  sale  and  purchase  of  a  certain 
quantity  of  coke  is  made  between  a  furnace  company  and  a  coke  com- 
pany, upon  condition  that  the  coke  company  is  able  to  induce  coke 
manufacturers  to  build  ovens  sufficient  in  number  to  produce  the 
requisite  quantity  of  coke,  and  it  is  provided  therein  that  the  coke 
company  will  give  notice  to  the  furnace  company  as  to  how  much  of 
the  entire  quantity  of  coke  can  be  supplied  during  certain  periods,  it 
being  stated  in  said  contract  that  such  conditions  are  made  to  enable 
the  coke  company  to  induce  the  manufacturers  to  build  the  necessary 
ovens,  for  the  accomplishment  of  which  the  coke  company  is  to  use  its 
best  efforts,  there  is  no  relation  of  principal  and  agent  between  the 
two  companies :  the  coke  company  is  in  no  sense  the  agent  of  the  fur- 
nace company  to  purchase  coke  from  the  manufacturers  for  the  latter 
company's  benefit,  but  is  the  seller  of  the  coke  on  its  own  account. 

5.  Custom  and  wage;  admi**ibil it y  of  evidence  thereof. — Evidence  of 
custom  and  usage  is  not  admissible  to  explain  or  extend  the  meaning 
of  a  written  contract,  unless  the  terms  of  such  written  contract  are 
ambiguous  and  uncertain 

6.  "f  o.  b";  judicial  knowledge. — Courts  judicially  know  that  "f.  o. 
b."  in  contracts  of  sale,  where  the  property  sold  is  to  be  transported, 
mean,  "free  on  board"  the  cars  at  a  certain  place  named  in  the  con- 
tract. 

7.  Same;  evidence  of  cuntom  and  usage — Where  a  contract  of  sale 
specifies  the  price  of  the  article  sold,  4tf.  o.  b  cars"  at  a  certain  place 
of  destination,  named  in  the  contract,  parol  evidence  of  the  custom 
and  usage  as  to  the  payment  of  freight  on  the  particular  article  sold, 
which  would  give  to  the  terms  a  different  meaning  or  operation  than 
would  have  attached  had  the  words  of  which  they  are  the  initials  been 
originally  inserted  in  the  contract,  is  inadmissible ;  in  such  a  contract 
the  price  stipulated  is  for  the  articles  free  on  board  the  cars  at  the 
place  of  destination,  and  does  not  impose  upon  the  buyer  the  duty  of 
paying  the  freight  thereon. 


Digitized  by 


Google 


448  SUPREME   COURT  [Nov.  Ten 

[Sheffield  Furnace  Co.  v.  Hull  Coal  &  Coke  Co.l 

8.  Charge  to  the  jury. — Where,  in  an  action  against  the  buyer  for  tl 
breach  of  a  contract  of  sale  of  coke  at  a  certain  price  per  ton,  **f.  o. 
cars,  Sheffield,  Alabama,"  there  is  evidence  tending  to  show  that  a 
ter  making  the  contract  the  buyer  agreed  to  pay  freight  on  shipmen 
as  received,  and  thereafter  paid  freight  for  a  considerable  period  f< 
all  coke  which  was  delivered  to  it,  without  objection,  a  charge  ii 
structing  the  jury  that  * 'according  to  the  written  contract  between  tl 
parties,  the  Hull  Coal  &  Coke  Company  [the  seller]  was  bound  to  pi 
the  freight  on  the  coke  to  Sheffield,  and  the  defendant  was  not  bour 
to  pay  the  freight,  and  if  the  defendant,  at  the  instance  and  reque 
of  the  plaintiff  voluntarily  paid  the  freight  up  to  the  1st  of  July  188 
[the  time  of  the  last  shipment]  this  did  not  bind  them  to  pay  tl 
freight  afterwards,  nor  exempt  the  plaintiff  from  the  obligation 
pay  freight,"  is  free  from  error,  and  should  be  given  ;  the  question 
to  whether  the  original  contract,  in  respect  to  the  payment  of  freigb 
was  changed  by  a  subsequent  binding  agreement  between  the  partie 
being  a  question  for  the  determination  by  the  jury  from  the  evidenc 

9.  Contract  of  sale;  reduction  of  freight  rates. — In  a  contract  of  sa 
for  a  stipulated  price  at  a  certain  place  of  delivery,  a  provision  "th 
it  is  understood  that"  the  seller  has  freight  rates  to  the  point  of  d 
livery,  "on  which  the  above  price  is  based,  but  if,  during  the  tin 
this  contract  is  in  force  this  rate  should  be  advanced,  then  the  buy* 
has  the  option  to  take  any  undelivered  portion  due  on  his  contract 
the  advance,  or  of  cancelling  it  provided  the  seller  does  not  elect 
stand  said  advance,"  does  not  entitle  the  buyer  to  the  benefit  of  r 
ductions  of  freight  rates  accruing  after  the  execution  of  the  contrac 
and  while  it  was  being  performed. 

10.  Renunciation  of  contract;  waiver  thereof. — Where  a  party  to 
contract  offers  to  waive  a  renunciation  of  said  contract  by  the  othi 
party  on  certain  conditions,  but  the  latter  refuses  to  accept  such  c 
fer,  the  party  renouncing  can  not  complain  if  the  other  party  do< 
finally  accept  and  act  upon  the  original  renunciation. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  James  B.  Head. 

This  action  was  brought  by  the  appellee  corporatio 
against  the  appellant  corporation,  to  recover  damage 
for  the  alleged  breach  of  a  contract,  for  the  sale  of  a  lar^ 
quantity  of  coke.  The  contract,  which  is  the  basis  < 
this  suit,  and  which  was  set  out  in  the  complaint, 
copied  at  length  in  the  opinion  ;  and  the  defenses  whic 
the  defendant  interposed  by  several  different  pleas  ai 
sufficiently  stated  in  the  opinion. 

Upon  the  examination  of  Alfred  H.  Moses  as  a  wi 
ness,  after  testifying,  in  reference  to  the  furnace  con 
pany  paying  the  freight  on  the  coke  when  deliverec 
that    he   did    not   make    any   objection  to  it  when  h 
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first  heard  thereof,  but  afterwards  both  in  c< 
tion  with  and  by  letter  to  Mr.  Hull  he  did  objec 
furnace  company  paying  the  freight  at  the  time  oi 
livery  of  the  coke,  he  was  then  asked  :  "  At  any  t 
you  admit,  in  any  way,  that  it  was  proper  for  1 
nace  company  to  pay  the  freight  ?"  The  plaii 
jected  to  this  question,  the  court  sustained  the  ol 
and  the  defendant  excepted. 

Upon  the  examination  of  Edward  Doud,  as  a 
for  the  defendant,  he  testified  that  he  was  at  the  1 
superintendent  of  blast  furnaces  at  Sheffield,  A 
one  of  which  formerly  belonged  to  the  Sheffield  ] 
Company  ;  that  he  had  had  much  experience  in  t 
agement  of  furnaces,  and  had,  at  different  tii 
tended  to  the  purchase  of  coke  for  them.  He 
testified  that  he  did  not  know  the  custom  of  t 
Coal  &  Coke  Company  as  to  paying  freight 
shipped,  but  that  he  knew  the  general  usage  and 
of  the  coke  trade .  The  witness  was  then  asked  : 
there  any  general  custom  in  the  coke  trade  in 
tion  of  the  country  [at  the  time  the  contract  v 
plaintiff  was  made] ,  *  *  *  *  as  to  which  party 
pay  freight  when  the  contract  was  to  deliver  the 
at  a  fixed  price,  f.  o.  b.  cars  at  the  point  of  destin 
The  defendant  objected  to  this  question,  up 
grounds  that  it  was  illegal,  "and  it  calls  for  te 
in  conflict  with  the  instrument  of  writing  sued  on 
was  not  necessary  or  proper  to  interpret  any  of  th 
in  said  instrument,  and  because  witness  has  no 
that  he  is  competent  to  speak  of  any  custom  wl 
control  the  meaning  or  interpretation  of  this  coi 
The  court  overruled  this  objection,  and  the  de 
duly  excepted.  In  answer  to  said  question  the 
replied,  that  by  such  custom  the  buyer  paid  the 
and  sent  the  freight  bills  to  seller  for  buyer's  c 
the  contract  price, 

Upon  the  examination  of  George  H.  Hull,  in  r 
he  testified  that  he  had  been  engaged  in  the  c 
coke  business  about  nineteen  years  at  Louisvil 
tucky;  and  had  dealt  in  many  different  brands  c 
including  the  brand  mentioned  in  the  contract  s 
He  was  then  asked  the  following  question:  " 
know  the  custom  of  the  coke  trade  existing  on, 
to  August  30,  1887,  [the  date  of  the  execution  of 
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tract  sued  on]  in  relation  to  the  payment  of  freight  when 
coke  is  sold  at  a  fixed  price  f.  o.  b.  cars  at  a  place  of  des- 
tination?' '  To  this  question  he  answered  that  he  did.  He 
was  then  asked,  "What  was  the  custom  of  the  coke  trade 
under  such  conditions,  and  what  was  it  in  August,  1887?" 
The  defendant  objected  to  this  question,  on  the  grounds 
specified  in  the  objection  to  the  question  asked  the  wit- 
ness Doud.  The  court  overruled  the  objection,  and  to 
this  ruling  the  defendant  duly  excepted.  The  witness 
answered,  the  custom  is  and  was  at  that  time,  "that  buy- 
ers should  pay  freight,  deduct  it  from  the  invoice,  and 
send  the  freight  bills  to  sellers  of  the  coke  for  credit/' 
A  similar  question  was  asked  the  witness  W.  H.  Allyn, 
and  the  court  overruled  the  same  objection  interposed  by 
the  defendant,  and  to  this  ruling  the  defendant  duly  ex- 
cepted . 

There  were  many  objections  interposed  by  the  defen- 
dant to  the  introduction  in  evidence  of  the  correspon- 
dence between  the  plaintiff  and  the  defendant,  and  the 
defendant  duly  and  separately  excepted  to  the  overruling 
of  each  of  these  objections  by  the  court.  Such  other 
facts  as  are  necessary  to  an  understanding  of  the  decis- 
ion in  this  case  are  sufficiently  stated  in  the  opinion. 

The  defendant  separately  excepted  to  each  of  the  fol- 
lowing separate  portions  of  the  court's  oral  charge  to  the 
jury  :  (1.)  "The  court  further  charges  that  the  defen- 
dant was  not  entitled  under  said  written  contract,  unless 
it  was  subsequently  changed,  to  the  benefit  of  any  re- 
duction, which  might  be  made  in  the  rate  of  freight  from 
the  ovens  to  Sheffield,  and  that  unless  the  contract  wa^ 
modified  by  the  subsequent  agreement  of  the  parties,  as 
I  shall  presently  explain  to  you,  the  plaintiff  was  en 
titled,  under  said  contract,  to  the  sum  of  five 
dollars  and  ten  cents  for  each  ton  of  coke  delivered  undei 
said  contract,  without  regard  to  whether  the  freight  was 
afterwards  at  any  time  less  than  it  was  at  the  date  of  the 
contract. "  (2.)  "That  the  contract  offered  in  evidence 
by  the  plaintiff,  dated  August  30th,  1887,  is  not  invalid 
by  reason  of  any  want  of  mutuality  in  its  binding  effect 
on  the  several  parties  thereto,  if  according  to  the  terms 
of  the  contract  the  plaintiff  arranged  for  the  supply  oi 
coke  it  was  to  deliver  to  defendants,  when  they  did  sc 
arrange,  they  became  bound  by  their  contract  to  delivei 
the  coke,  as  it  stipulated  to  do,  to  defendant,  and  defen 
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dant  could  have  enforced  the  contract  against  the  plain- 
tiff, or  have  recovered  damages  from  the  plaintiff,  if  it 
had  failed  to  observe  said  contract/'  (3.)  '  'There  are 
in  truth  so  far  as  the  right  of  recovery  is  concerned,  but 
two  questions  of  fact  for  the  jury  to  determine.  If  either 
one  of  these  should  be  determined  by  you  according  to 
the  contention  of  the  plaintiff,  then  the  plaintiff  would 
be  entitled  to  recover  in  this  suit;  but  before  you  could 
find  for  the  defendant,  you  would  have  to  determine  both 
of  these  questions  or  issues  of  fact,  according  to  the  con- 
tention of  the  defendant.  The  first  question  is  :  Whose 
duty  was  it  under  the  contract,  as  ascertained  by  you 
from  the  evidence,  to  pay  the  carrier  the  freight  on  the 
coke  shipped  from  the  ovens  to  the  defendant  at  Sheffield, 
that  of  the  plaintiff  or  of  the  defendant?  The  next  ques 
tion  is  :  Was  there ,  at  any  time  after  the  contract  was 
entered  into,  an  agreement  made  by  these  parties,  by 
which  they  changed  the  contract,  so  that  the  defendant 
became  entitled  to  the  benefit  of  any  reduction  in  freight 
rates  on  said  coke,  which  might  be  secured  from  the  rail- 
road company,  or  companies  transporting  the  coke?" 
(4.)  *  'If  you  find  from  the  evidence  that  by  the  contract 
as  read  in  the  light  of  the  custom  or  usage,  if  such  exist- 
ed, for  which  I  have  permitted  evidence  to  be  introduced 
before  you,  or  by  the  course  of  dealings  established  by 
the  parties ,  or  by  the  agreement  of  the  defendant,  as 
shown  by  the  correspondence  taken  in  connection  with 
the  other  evidence,  if  under  all  the  evidence  such  was  the 
agreement,  and  such  correspondence  was  binding  on  de- 
fendant, it  was  the  duty  of  the  defendant  to  pay  the 
freight  on  the  coke  received  by  it,  when  it  was  received 
and  afterwards  to  have  a  credit  on  the  fixed,  or  contract, 
price  of  five  dollars  and  ten  cents  per  ton,  for  the  freight 
paid  thereon  ;  then  I  charge  you,  your  verdict  must  be 
for  the  plaintiff  for  some  amount,  whatever  that  amount 
maybe  under  the  instructions  yet  to  be  given  you  by  the 
court  as  to  the  measure  of  damages."  (5.)  "If  then 
you  should  find  from  the  evidence,  that  is,  from  the  con- 
tract, taken  with  the  testimony  which  I  have  allowed  to 
go  to  you,  as  to  the  custom  in  the  coke  trade,  or  the 
course  of  dealings  between  the  parties,  or  the  correspon- 
dence by  letter  and  telegram,  that  it  was  the  duty  or 
agreement  of  the  defendant  to  pay  these  freights  on  the 
coke,  as  they  took  the  cars  from  the  railroad  company, 
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then  they  broke  the  contract  on  the  23d  day  of  July, 
1888,  because  then  they  say,  by  the  telegram  ol 
that  date,  that  they  'are  released  from  the  contract,  and 
will  no  longer  be  bound  by  it.'  This  was  a  breach  oi 
the  contract  by  them,  if  they  should  have  paid  the  freight 
and  the  plaintiff  was  not  required  to  proceed  any  further  in 
the  fulfillment  of  the  contract,  but  could  treat  it  as  ended 
then  by  such  breach,  and  if  you  find  that  such  duty  was 
on  the  defendant  as  to  payment  of  freights,  then  by  theii 
statement  that  they  would  no  longer  be  bound  by  the 
contract,  the  plaintiff  is  entitled  to  maintain  this  actioi: 
and  recover  damages  from  the  defendant  in  this  suit,' 
( 6. )  "How  will  you  ascertain  whose  duty  it  was  to  pa) 
the  freight  on  this  coke?  I  charge  you  that  the  language 
of  the  contract  of  August  30th,  1887,  is  ambiguous,  in  re 
lation  to  the  payment  of  the  freight,  and  uncertain  ir 
its  terms  as  to  who  was  to  pay  it,  and  for  that  reason  th< 
law  says,  you  may  have  the  aid  of  other  evidence  thai 
the  contract  itself  to  explain  that  ambiguity,  and  I  hav< 
permitted  evidence  to  be  given  in  the  case  as  to  the  gen 
eral  custom,  existing  between  buyers  and  sellers  of  cok< 
on  that  subject,  so  that  you  may  ascertain  whether  then 
was  a  custom  in  that  trade,  so  general  in  its  application 
and  so  well  knowrn  in  that  trade,  that  persons  dealing  ii 
buying  and  selling  coke  to  be  shipped  to  the  buyer,  may  b< 
presumed  to  have  contracted  with  reference  to  that  cus 
torn,  and  if  there  was  such  a  custom,  of  such  general  ap 
plication,  then,  I  charge  you  that  the  law  makes  tha 
custom  a  part  of  the  contract,  and  that  when  the  con 
tract  is  ambiguous,  as  in  this  instance,  it  is  to  be  rea( 
by  you,  as  if  the  custom  was  incorporated  into  the  con 
tract."  (7.)  "If  you  find  that  such  custom  existed 
and  that  it  became  the  duty  of  the  defendant  to  pay  tin 
freight,  then  I  charge  you  that  by  refusing  to  do  so,  ii 
the  telegram  of  July  19th,  1888,  and  the  telegram  o 
July  2od,  1888,  the  defendant  broke  the  contract;  an< 
that  the  plaintiff  is  entitled  to  recover  such  damages  a 
it  may  show  to  have  sustained  by  reason  of  such  bread 
or  violation  of  said  contract  by  defendant."  (8.)  "Wa 
there  any  agreement,  subsequent  to  the  making  of  th< 
contract,  by  which  it  was  agreed  between  these  parties 
that  the  defendant  should  have  the  benefit  of  any  futur 
reductions  in  freight?  Bear  in  mind,  what  I  have  al 
ready  stated  to  you,  that,  if  you  find  from  the  evidence 
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i  was  the  duty  of  the  defendant  to  pay  the  freight,  it 
ould  become  unnecessary  for  you  to  answer  this  ques- 
on,  in  order  to  find  for  the  plaintiff.  But  if  you  should 
ad  that  the  plaintiff  should  have  paid  the  freight,  then 
i  order  to  return  a  verdict  for  the  defendant,  you  must 
so  find,  that  there  was  an  agreement  between  the  par- 
es that  the  defendant  should  have  the  benefit  of  such 
eight  reductions/ '  (9.)  il The  defendant  has  offered 
i  evidence  certain  letters  from  its  president,  in  which 
ie  statement  or  declaration  is  made,  that  such  agree- 
ient  for  the  reductions  had  been  made  by  plaintiff,  and 
aims  that  by  the  failure  of  plaintiff  to  deny  such  state- 
eat,  it  was  an  admission  of  the  truth  of  such  state- 
ent.  Well,  the  law  is  that,  if  a  person  makes  a  state- 
eat  to  another  concerning  a  business  transaction,  un- 
>r  such  circumstances,  that  it  is  incumbent  on  him  to 
my,  or  he  would  naturally  deny  the  truth  of  such 
atement,  if  it  were  untrue,  and  he  does  not  deny  it, 
ten  it  may  be  construed  into  an  admission  by  such  party 
tat  the  statement  is  true  ;  but  if  preceding  such  state- 
eat  and  failing  to  deny  it,  the  same  statement  had 
>en  made  to  plaintiff  by  the  defendant,  and  by  plaintiff 
mied  to  defendant,  there  would  be  no  necessity  for 
aintiff  to  again  deny  a  repetition  of  the  statement,  be- 
tuse  persons  are  not  required  to  deny  back  and  forth 
atements  as  often  as  they  may  be  made,  when  the  mat- 
r  is  already  denied  and  at  dispute.  There  would  be  no 
mse  in  that,  it  would  be  child's  play."  (10.)  "On 
le  question  of  the  amount  of  damages,  it  would  be 
roper  for  you  to  consider,  whether  the  agreement  was 
ade  to  allow  the  defendant  the  benefit  of  the  future  re- 
actions in  freight,  and  if  you  find  from  the  evidence 
lat  such  agreement  was  made,  and  you  find  for  the 
aintiff,  then  the  amount  of  plaintiff's  recovery  would 
5  reduced  by  the  amount  of  any  reductions  which  you 
ay  be  satisfied  from  the  evidence  has  been  made  in 
ich  freights  since  said  agreement." 
The  court,  at  the  request  of  the  plaintiff,  gave,  among 
hers,  the  following  written  charges  :  (1.)  "If  the  jury 
jlieve  from  the  evidence  that  it  was  the  duty  of  the 
ifendant  to  pay  the  freight,  and  further  believe  that 
jfendant  refused  to  pay  the  freight,  and  broke  the  con- 
act,  because  the  plaintiff  would  not  pay  said  freight, 
ten  plaintiff  is  entitled   to   recover   in  this  suit   such 
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damages  as  it  has  sustained,  even  if  the  jury  should 
believe  that  there  was  a  verbal  agreement  that  defend- 
ant should  have  the  benefit  of  reduced  rates  of 
freight,"  (3.)  "If  the  jury  believe  from  the  evidence 
that  defendant  broke  the  contract  by  a  refusal  to  pay 
freight,  and  further  believe  that  there  was  a  verbal  con- 
tract by  which  the  defendant  was  to  have  the  benefit  of 
freight  reduction,  then  the  measure  of  plaintiff's  recovery 
would  be  the  difference  between  the  contract  price  as 
shown  by  the  written  agreement  and  the  price  of  coke 
at  Sheffield  at  the  time  the  contract  was  broken,  deduct- 
ing therefrom  the  amount  of  freight  reduction  from  $2.85 
per  ton  as  may  be  shown  by  the  evidence."  (4.)  "If  the 
jury  further  find  from  the  evidence,  that,  it  was  the  gen- 
eral custom  in  the  coke  trade,  for  the  purchaser  to  pay 
freight,  and  that  the  superintendent  of  the  defendant 
in  this  cause  knew  of  the  existence  of  such  custom, 
when  he  executed  the  original  contract  in  this  cause, 
and  that  thereafter  the  defendant  paid  the  freight  and 
continued  to  do  so  for  some  time,  then  it  became  the 
duty  of  the  defendant  to  pay  the  freight,  and  the  defend- 
ant had  no  right  to  abandon  the  contract,  because  the 
plaintiff  refused  to  make  such  payment ;  and,  if  the  de- 
fendant abandoned  said  contract  under  these  circum- 
stances, then  said  contract  was  broken  by  the  defendant, 
and  your  verdict  should  be  for  the  plaintiff." 

The  defendant  separately  excepted  to  the  giving  of 
each  of  the  charges  requested  by  the  plaintiff,  and  also 
separately  excepted  to  the  court's  refusal  to  give  the 
following  charge,  among  others,  requested  by  it:  (1.) 
"According  to  the  written  contract  between  the  parties, 
the  Hull  Coal  &  Coke  Company  were  bound  to  pay  the 
freight  on  the  coke  to  Sheffield,  and  the  defendant  was 
not  bound  to  pay  the  freight,  and  if  the  defendant,  at 
the  instance  and  request  of  the  plaintiff  voluntarily  paid 
the  freight  up  to  the  1st  of  July,  1888,  this  did  not  bind 
them  to  pay  the  freight  afterwards,  nor  exempt  plaintifl 
from  the  obligation  to  pay  freight." 

There  was  judgment  for  the  plaintiff,  assessing  its 
damages  at  $35,000.  The  defendant  brings  this  appeal. 
and  assigns  as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

Brooks  &  Brooks  and  Roulhac  &  Nathan,  for  appel 
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lant. — The  written  instrument  sued  on  in  this  action  was 
not  an  absolute  valid  contract  of  sale,  it  was'  a  condi- 
tional contract  of  sale.  It  did  not  embody  the  elements 
necessary  to  constitute  a  valid  sale,  which  are  as  follows  : 
(1)  parties  competent  to  contract;  (2)  mutual  assent; 
(3)  a  thing,  the  absolute  or  general  property  in  which 
is  transferred  from  the  seller  to  the  buyer ;  and  (4)  a 
price  in  money  paid  or  promised.  It  was  a  conditional 
sale. —  Williamson  v.  Berry,  8  How.  (U.  S.)  544;  Witt- 
koivsky  v.  Wasson,  71  N.  C.  451;  Shealy  v.  Edwards,  73 
Ala.  175;  Pilgreen  v.  State,  71  Ala.  365 ;  Tiedeman  on 
Sales,  §  200. 

The  clause  in  the  contract  "provided  the  Hull  Coal  & 
Coke  Company  are  able  to  induce  the  operators  to  make 
coke  for  3,700  cars  of  the  above  amount, "  makes  the 
alleged  contract  of  sale  provide  what  the  coke  company 
shall  receive  for  a  contemplated  act,  but  imposes  no  obli- 
gation on  it  to  do  the  act.  This  results  in  making  the 
contract  unilateral,  and  therefore  invalid.  It  is  indis- 
pensable to  the  legal  validity  of  a  contract  that  it  should 
be  mutually  obligatory  upon  both  parties  or  it  will  be 
binding  upon  neither  of  them. — Branch  Bank  v.  Steele,  10 
Ala.  925  ;  James  v.  Stiggens,  13  Ala.  835 ;  Evans  v.  C.  S. 
&M.  Railway  Co.,  78  Ala.  345  ;  Wilksv.  Ga.Pac.  R  R. 
Co.,  79  Ala.  180;  Borst  v.  Simpson,  90  Ala.  373,  7  So. 
Rep.  814;  Chitty  on  Contracts,  3 ;  1  Addison  on  Con- 
tracts, g  18 ;  Bishop  on  Contracts  (Enlg.  Ed.)  g§  77,  78  ; 
Benj.  on  Sales,  §  41;  Hunt  v.  Wyman,  100  Mass.  19S ; 
Rutledge  v.  Grant,  4  Bing.  653;  Humphries  v.  Carvalho, 
16 East.  45  ;  Cookv.Loxley,  3  Book,  T.R.,  vol.5,  p.  4  ;  Burton 
v.  G.  iY.  Railway  Co.,  9  Ex.  507  ;  Gt.  Nor.  Railway  Co.  v. 
Witham,  L.  R.  9  C.  P.  16 ;  Smith  v.  Weaver,  90  111.  392  ; 
Campbell  v.  Lambert,  36  La.  Ann.  35  ;  Houston  v.  Mitchell, 
36  Tex.  85;  1  Pars,  on  Contracts,  p.  448. 

There  is  no  question,  as  already  stated,  that  if  the 
coke  company  had  eyer,  at  any  time  before  the  with- 
drawal of  the  furnace  company ,  said  to  or  agreed  with 
the  latter  that  it  would  perform  the  contract,  that  it 
would  exercise  its  option  which  the  contract,  in  express 
terms,  gave  it,  then  a  binding  contract  would  have  been 
effected  ;  but  that  in  this  case,  it  never  did,  and,  there- 
fore, the  element  of  mutuality  under  this  contract  was 
not  thereby  supplied.  If  the  coke  company  had  done 
any  act  in  recognition  of  the  fact  that  the  promise  to 
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pay  by  the  furnace  company  was  a  consideration  to  it 
for  the  relinquishment  of  its  right  of  election  or  option  to 
furnish  all  or  any  of  the  coke  to  be  furnished  in  futuro 
the  same  result  would  have  followed  as  in  the  case  of 
Evans  v.  C.  S.  &  M.  Railway  Co.,  78  Ala.  345;  but  that 
would  necessarily  be,  either  in  express  terms  or  by  im- 
plication, a  surrender  of  the  option  by  an  agreement  to 
perform  the  thing  to  which  the  option  relates.  An 
option  accepted,  expressly  or  impliedly,  is  no  longer  an 
option,  but  is  an  agreement.  But  so  long  as  the  option 
continues,  is  open,  the  party  in  whose  favor  it  is  reserved 
can  not  be  deprived  of  it,  and  while  it  remains,  no  right 
of  action  is  given  against  him  respecting  its  subject  mat- 
ter. Hence,  where  there  is  an  express  option  to  do  or 
not  do  a  particular  thing,  the  element  of  mutuality  is 
not  supplied,  and  can  not  be,  so  long  as  the  option  con- 
tinues.— Cook  v.  Loxley,  3  T.  R.  653  ;  Dickinson  v.  Dodds, 
2  Ch.  Div.  463 ;  Byrne  v.  Van  Tienhoven,  5  C.  P.  D.  344; 
Stevenson  v.  McLean,  5  Q.  B.  D.  346 ;  Burton  v.  Gr.  Nor. 
Railway  Co  ,9  Ex.  507;  Borst  v.  Simpson,  90  Ala.  373, 
7  So.  Rep.  814 ;  East  Line  &c.  R.  R.  Co.  v.  Scott,  72  Tex. 
70  ;  Chicago  &  Great  Eastern  Bail  way  Co.  v.  Dane,  43  N. 
Y.  242;  Evans  v.  C.  S.  &  M.  Railway  Co.,  78  Ala.  345; 
Wilks  v.  Ga.  Pac.  R.  R.  Co.,  78  Ala.  185;  Tiedeman  on 
Sales,  §  41 ;  Bishop  on  Contract  (En.  Ed.) ,  g  78 ;  Davis 
v.  Robert,  89  Ala.  405,  8  So.  Rep.  114 ;  Iron  Age  Pub.  Co. 
v.  W.  U.  Tel.  Co.,  83  Ala.  509,  3  So.  Rep.  449  ;  Oliver  r. 
Ala.  Gold  Life  Ins.  Co.,  82  Ala.  425,  2  So.  Rep.  445. 

A  promise  is  a  good  consideration  for  a  promise ;  but 
a  promise  is  not  a  good  consideration  for  a  promise  un- 
less there  is  an  absolute  mutuality  of  engagement  so  that 
each  party  has  the  right  at  once  to  hold  the  other  to  a 
positive  agreement.  This  rule  is  not  controverted  in 
this  case  ;  but  in.  all  cases  where  the  promise  is  relied 
on  as  a  consideration ,  that  promise  must  be  concurrent 
or  obligatory,  or  it  is  without  mutualtiy.  A  promise 
must  be  absolute  in  the  sense  that  it  is  obligatory  on  the 
party  to  be  affected  by  it. — Storm  v.  United  States,  4  Otto 
76;  Emerson  v.  Slater,  22  How.  35;  Evans  v.  C.S.  &  M. 
Railway  Co.,  supra;  Ewing  v.  Gordon,  49  N.  H.  444 ;  Keep 
v.  Goodrich,  12  John.  397;  V Amoreux  v.  Gould,  3  Seld. 
349  ;  Dresel  v.  Jordan,  104  Mass.  412  ;  Jennessv.  Mt.  Hope 
Iron  Co.,  53  Me.  20,  23;  1  Chitty  on  Contract,  297 ;  1 
Chitty  on  PI.,  325  ;  1  Pars,  on  Contr. ,  450-452  ;  Tucker  v. 
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Woods,  12  Johns.  190  ;  Eskridge  v.  Glover,  5  Stew.  &  Por. 
274  ;  Dorsey  v.  Paekwood,  12  How.  137  ;  Woods  v.  Edwards, 
19  Johns.  205 ;  Bradley  v.  Denton,  3  Wis.  493 ;  WilleUs  v. 
Sun.  Mut.  Ins.  Co.,  45  N.  Y.  45;  Hill  v.  Roderick,  4 
Watts.  &  S.  221;  Hickman  v.  Glazebrook,  18  Ind.  210; 
Railroad  Co.  v.  Dane,  43  N.  Y.  240 ;  Sykes  v.  Dixon,  9  A. 
<fe  E.  693  ;  Bailey  v.  Austrian,  19  Minn.  535 ;  Mathews' 
Admr.  v.  Meek,  23  Ohio  St.  272,  292  ;  Philpot  v.  Gruingcr, 
14  Wall.  570;  Comer  v.  Bankhead,  70  Ala.  144;  Union 
Ref.  Co.  v.  Barton,  77  Ala.  157;  Bank  v.  Steele,  10  Ala. 
926;  James  v.  Stiggins,  13  Ala.  825;  Erwin  &  Williams 
v.  Erwin,  25  Ala.  236 ;   Chambliss  v.  Smith,  30  Ala.  370 ; 

5  Lawson's  Rights,  Rem.&  Prac. ,  §  2243  and  note  ;  3  Amer. 

6  Eng.  Encyc.  of  Law,  p.  831,  note  2. 

A  proposal  to  be  made  binding  must  be  intended  to 
affect  legal  relations.  It  must  be  an  offer  of  a  contract. 
Its  terms  must  be  sufficiently  certain  to  enable  the  court 
to  say  what  the  agreement  is. — Recknagle  v.  Schmalz,  33 
N.  W.  Rep.  (Iowa)  365:  Adams  v.  Adams,  26  Ala.  272; 
Whelan  v.  Sullivan,  1 02  Mass.  204;  Baxter  v.  Bishop,  65 
Iowa  582  ;  Pearce  v.  Watts,  20  N.  J.  Eq.  472  ;  Taylor  v.  Part- 
ington, 7  DeGex,  M.  &  G.  328;  Roberts  v.  Smith,  4  H. 
&  N.  315 ;  Nelson  v.  Van  Bonnhorst,  29  Pa.  St.  352 ;  Moor- 
house  v.  Colvin,  15  Beav.  341,  350;  Graham  v.  Graham, 
34  Pa.  St.  475;   Thompson  v.  Stevens,  71  Pa.  St.  161. 

The  contract  sued  on  was  an  executory  one.  The 
coke  company  has  an  option  to  deliver  this  coke  in  sepa- 
rate instalments.  Before  any  instalment  was  delivered 
unquestionably  it  had  the  right  not  to  deliver  any  portion 
of  it  or  of  any  instalment .  The  delivery  of  any  instalment , 
or  the  advice  from  it  that  it  would  deliver  any  quarterly 
instalment,  was  an  exercise  of  its  option  to  deliver  for 
and  as  to  that  instalment ;  and  that  much  of  the  con- 
tract became  bilateral,  by  the  advice  or  acceptance  of 
the  option,  and  executed  by  the  delivery  of  any  instal- 
ment. But  as  to  any  unexecuted  part,  so  far  as  its  agree- 
ment remains  executory,  it  still  had  the  same  option, 
and  was  not  bound  under  such  option  to  make  delivery 
of  Any  further  instalment.  That  much  of  it  then  re- 
mained unilateral,  and  all  the  authorities  concur,  that 
so  long  as  it  remained  unilateral  as  to  one  party,  the 
other  could  rescind  it. — Gt.  Nor.  Railway  Co.  v.  Witham, 
L.  R.  9  C.  P.  5;  Burtvy  v.  Gt.  Nor.  Railway  Co.  9  Ex. 
607  ;  C.  &  G.  E.  Railway  Co.  v.  Dane,  43  N.  Y.  240  ;  Sey- 
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mour  v.  Davis,  2  Sandf .  239  ;  Thayer  v.  Burchard,  99  Mass. 
508  ;  Keller  v.  Ybarru,  3  Cal.  147  ;  Railroad  Co.  v.  Mitchtll. 
38  Tex.  86  ;  Campbell  v.  Lambert,  56  La.  Ann.  35  ;  Bailey 
v.  Austrian,  19  Minn.  536;  3  Amer.  &  Eng.  Encyc.  of 
Law,  p.  844  n. ;  1  Benj.on  Sales,  §§  66,  67,  pp,  87,  88; 
2  Suth.  on  Dam.  357-9. 

The  coke  company  was  made  by  the  contract 
the  agent  of  the  furnace  company.  The  coke  company 
undertook,  if  it  undertook  anything,  to  obtain  coke  for 
the  furnace  company  from  other  persons.  It  was  to  in- 
duce manufacturers  of  coke  to  provide  ovens  for  the 
purpose  of  filling  this  contract.  In  the  literal  significa- 
tion of  the  language  used  the  manufacturers  were  to  fill 
the  contract ;  but  it  is  wholly  immaterial,  so  far  as  the 
relation  of  the  coke  company  to  the  furnace  company  was 
concerned,  whether  or  not  the  manufacturers  of  the  coke 
were  to  fill  it.  It  clearly  undertook  to  procure  the  coke. 
It  refused  to  bind  itself  to  deliver  it,  and  when  it  did  de- 
liver it,  although  it  may  then  have  occupied  the  position 
of  a  vendor,  it  can  not  discard  the  relation  of  agent,  at 
the  same  time  resting  upon  it,  and  voluntarily  assumed 
by  it  in  a  more  explicit  manner  than  any  other  obliga- 
tion assumed  throughout  the  whole  transaction  ;  nor 
can  it  repudiate  the  duties ,  obligations  and  liabilities 
growing  out  of  that  relation. — Mechem  on  Agencv, 
S§  214,  295,  687,  689,932;t7n.  Refining  Co. v.  Barton, 77  Ala. 
148;  1  Amer.  &  Eng.  Encyc.  of  Law,  347,  n.  2;  Braun  r. 
Chicago,  110  111.  186 ;  Sibbald  v.  Iron  Co.,  83  N.  Y.  378: 
Wylie  v.  Marine  Xat.  Bank,  61  N.  Y.  415; 
Ireland  v.  Livingston,  5  Eng.  &  Irish  App. 
L.  R.  395;  L.  R.  5  H:  L.  395;  Farmers'  Bank  r. 
Logan,  74  N.  Y.  577,  578;  Moors  v.  Kidder,  106  N.  Y.  32  ; 
Xewhall  v.  Vargas,  13  Me.  93;  Armstrong  v.  Elliott,  29 
Mich.  485  ;  Kimber  v.  Barber,  9  L.  R.  C.  H.  56;  Gt.  Lux- 
embourg Railway  Co.  v .  Sir    William  Magnay ,  25  Beav.  58t>. 

The  coke  company,  being  the  agent  for  the  furnace 
company  in  the  purchase  of  coke,  could  not  buy  its  own 
property  for  the  furnace  company. — 1  Story's  Eq.  Jur., 
gS  315,  316;  Conkey  v.  Bond,  36  N.  Y.  427;  Taussig  r. 
Hart,  58  N.  Y.  425;  Story  on  Agency,  g  9;  Mechem  on 
Ageucy,  S  68;  1  Amer.  &  Eng.  Encyc.  of  Law,  375;  /V- 
gram  v.  Railroad  Co.,  84  N.  C.  696.  And  likewise  was  it 
a  breach  of  the  fiduciary  relation  for  the  coke  company 
to  act  as  agent  for  the  furnace  company  and  also  as 
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agent  for  the  manufacturers  in  making  the  sale. — Adams 
v.  Sayre,  70  Ala.  326;  Anson  on  Contracts,  341;  Porter 
v.  Woodruff,  36  N.  J.  Eq.  179-181;  Murray  v.  Beard,  102 
N.  Y.  508;  Mechem  on  Agency,  §§  462,  952;  Anson 
on  Contracts,  335-6,  343;  Robinson  v.  Mollett,  L.  R.  7  H. 
L.  802;  1  Benj.  on  Sales,  257;  Taussig  v.  Hart,  supra; 
Murray  v.  Beard,  supra;  Button  v.  Willner,  52  N.  Y.  312. 
In  the  contract  sued  on  in  this  case,  the  furnace  com- 
pany was  entitled  to  any  benefits  resulting  from  the  re- 
duction in  the  rate  of  freight.  It  is  plain  that  $5.10  was 
not  the  fixed  price  mentioned  as  such  in  the  contract,  be- 
cause the  coke  company  was  to  deliver  the  coke  f.  o.  b.  cars 
at  Sheffield,  which  necessarily  includes  the  freight  and 
all  other  charges  prior  to  an  absolute  delivery.  If  the 
freight  advances  the  $5.10  price  is  either  to  go  up,  or  all 
sales  or  deliveries  are  at  an  end.  If  $5.10  were  the  agreed 
price,  this  could  not  be  so.  Hence,  it  is  considered  that 
at  the  initial  point  and  throughout  the  agreement  the 
coke  company  had  severed  the  items,  separated  the  com- 
ponent parts  of  the  consideration,  which  the  furnace 
company  was  to  furnish  for  the  coke  when  delivered;  one 
item  being  the  value  of  the  coke  at  the  ovens,  and  the 
other,  the  freight  which  would  have  to  be  paid  at  Shef- 
field from  the  ovens  to  that  point,  which  could  not  be 
fixed  or  agreed  upon,  but  might  be  different,  more  or 
less,  at  different  times.  This  is  strictly  conformable  to 
the  language  used  by  the  party  by  whom  the  coke  was 
to  be  furnished,  and  which  seems  to  have  been  inserted 
to  strengthen  and  emphasize  this  feature  of  the  arrange- 
ment. And  the  further  declaration  is  made  in  the  con- 
tract: "  It  is  understood  that  the  Hull  Coal  &  Coke 
Company  have  freight  rate  to  Sheffield,  Alabama,  on 
which  the  above  price  is  based."  It  will  not  do  to  say, 
that  the  coke  company  simply  considered  this  in  making 
up  its  aggregate  of  $5.10  for  an  agreed  price;  because 
prior  to  that  basis  being  employed,  it  had  provided  for 
a  fixed  price,  and  the  only  fixed  price  mentioned  through- 
out the  instrument  was  at  the  ovens,  which  could  not  in- 
clude freight  to  some  other  point.  That  this  provision 
for  the  "fixed  price' '  mentioned  had  reference  to  that  at 
the  ovens  and  to  the  manufacturers,  is  unmistakable; 
and,  according  to  the  coke  company's  contention,  that 
this  was  a  sale  by  it,  can  not  be  disputed;  because,  if  the 
agreed  price,  in  its  entirety,  the  $5.10  as  a  unit  of  value, 
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was  to  be  paid  to  the  operators,  to  whom  it  was  to  be 
promised  as  an  inducement  for  manufacturing  the  coke, 
then  there  was  in  the  contract  no  other  function  for  the 
coke  company  to  perform  under  the  contract,  than  and 
except  as  purchasing  agent  for  the  furnace  company 
This  denotes  a  purpose,  if  it  was  a  sale,  as  now  insisted 
for  the  coke  company,  to  have  the  price  for  the  coke  ai 
the  ovens,  and  makes  this  price  a  separate  factor  of  the 
consideration.  Following  this  the  coke  company  repre 
sents  that  it  had  a  freight  rate  to  Sheffield,  and  it  ther 
makes  that  rate  a  basis  of  the  price.  This  is  the  specia 
act  in  the  contract  of  the  coke  company.  It  had  tin 
freight  rate  and  using  this  as  a  basis,  that  rate  was  madi 
by  both  an  integer,  a  distinct  entity,  of  the  price.  Unles 
one  or  the  other  of  these  items  is  excluded  from  consid 
eration,  it  must  follow  that  it  was  the  intention  of  th 
parties  that  the  $5.10  should  represent  the  sum  of  thes 
two  distinct  and  separate  items;  and  not  that  the  $5.1' 
should  by  itself  be  a  single  term,  and  agreed  price,  with 
out  respect  to  either  a  fixed  price  to  the  operators  or 
certain  sum  as  freight  to  the  carrier.  And  thus  severei 
by  the  act  of  the  parties,  as  this  contract  makes  thecoc 
^deration,  into  two  items  or  integers,  we  have  presente 
the  common  case  of  a  dual  consideration,  or  one  com 
posed  of  two  or  more  distinct  items.  Contracts  of  thi 
nature  have  been  frequently  recognized  and  construed  b 
the  courts. — Montgomery  Gas  Co.  v.  City  Council,  87  Ala 
251,  6  So.  Rep.  113;  Evans  v.  C.  S.  &  M.  Railway  Co.,  7 
Ala.  346;  Norris  v.  Harris,  15  Oal.  226,  256;  1  Benj.  oi 
Sales,  §  77,  p.  95  ;  Hooper  v.  8.  M.  &  M.  R.  R.  Co.,  69  Ala 
534;  Bank  v.  Recknagle,  109  N.  Y.  482.  If  this  be  coi 
rect,  then  the  act  of  the  party  in  basing  the  price  upo 
the  freight  rate  would  go  directly  to  the  consideration 
and  in  the  event  of  a  reduction  of  the  freight  rate,  ther 
would  be  a  failure  pro  tanto  of  the  consideration,  a  pai 
tial  removal  of  the  base  on  which  the  contract  rests,  c 
which  the  one  whose  promise  was  based  thereon  coul 
avail  itself.  There  can,  therefore,  be  no  question  as  t 
the  right  of  the  furnace  company  to  claim  the  benefit  < 
the  reduction  in  the  freight  rate. 

Under  the  contract  in  this  case  the  furnace  compan 

was  not  required  to  pay  the   freight  on  the  coke  at  ib 

time  of  delivery,     "f.  o.  b.  cars,  Sheffield,  Alabama 

meant  that  the  coke  was  to  be  delivered  to  the  furna< 
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company  at  Sheffield,  Alabama,  free  of  all  charges.  The 
contract  contained  the  further  stipulation,  "buyer  to  re- 
mit on  or  before  the  10th  of  each  month  for  all  shipments 
made  during  the  preceding  month."  This  gave  to  the 
buyer  a  credit  on  coke  for  each  month's  shipment,  until 
the  10th  of  the  succeeding  month,  and  if  the  furnace 
company  was  required  to  pay  the  freight  at  the  time  of 
delivery,  there  would  not  be  a  credit  for  the  whole 
amount  to  be  paid  for  the  coke  received  in  one  month 
until  the  10th  of  the  succeeding  month.  The  credit  fea- 
ture of  the  sale  on  credit  is  certainly  an  essential  element 
of  it. — 2  Addison  on  Contracts,  g  584  ;  2  Benj.on  Sales, 
g  1016;  Dutton  v.  Solomonson,  3  Bos.  &  P.  582;  Brooke  v. 
White,  1  Bos.  &  P.  330;  5  Wait's  Ac.  &  Def.,p.583; 
Story  on  Sales,  §  240;  Newmark  on  Sales,  §  6,  n.  19; 
Anstedt  v.  Sutter,  30  111 .  164, 166.  The  court  below  sought 
to  avoid  the  effect  of  this,  by  admitting  testimony  that 
'the  usage  of  the  coke  trade  was  that  f.  o.  b.  cars  at  the 
point  of  delivery  meant  that  the  buyer  was  always  to 
pay  the  freight,  and  be  credited  with  it,  when  he  came 
to  pay  the  seller  the  agreed  price.  This  might  be  true, 
though  it  is  not  conceded  under  this  contract,  if  the  pay- 
ment of  the  agreed  price  was  to  be  made  when  the  goods 
were  delivered  ;  but  it  can  not  be  so,  where  there  is  no 
separation  of  payments  made  in  the  contracts,  and  when 
the  price  was  to  be  paid  at  a  future  day.  What  is  the 
rule  of  law  on  this  subject?  If  the  terms  of  the  contract 
itself  supply  the  proper  construction,  no  extraneous  evi- 
dence can  be  introduced  to  contradict  it.  If  the  usage 
set  up  is  inconsistent  with  the  terms  of  the  contract  it 
is  not  incorporated  in  the  contract,  and  such  usage  can 
not  prevail  against  the  contract. — Moran  v.  Prather,  23 
Wall.  492;  Thompson  c.  Riyg*,  5  Wall.  663;  V.  S.  v. 
Buchanan,  8  How.  83;  Hopper  v.  Sage,  112  N.  Y.  .'30 ; 
Barnard  r  Kellog,  77  U.  S.  (10  Wall.)  383;  F.  &  M.  Xat. 
Bank  v.  Lw/aH,74N.  Y.  586;  2  Pars,  on  Contracts,  546, 
n.;  Smith  v.  Clew*,  114  N.  Y.  190  and  note  thereto  iu 
11  Amer.  St.  Rep.  632;  23  How.  49.  Evidence  of  cus- 
tom and  usage  may  be  admissible  to  explain  what  is 
doubtful  in  a  written  contract,  but  never  to  contradict 
what  is  plain. — Scott  v.  Hartley,  25  N.  E.  Rep.  826;  ('ox 
v.  Peterson,  30  Ala.  008;  M.  <C;  E.  P.  II.  Co.  v.  Kolh,  78 
Ala.  396;  Wilkinson  v.  Williamson,  76  Ala.  103  ,E.  T.,  Va. 
&  Ga.  R.  R.  Co.  v.  Johnston,  75  Ala.  596;  Robinson  v. 
Mollett,  L.  R.  7  H.  L.  802;  Anson  on  Contr.,  343. 
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Did  the  party  who  was  entitled  to  treat  the  contra< 
as  broken,  so  treat  it,  or  did  he  continue  to  treat  it  i 
operative,  and  insist  upon  its  further  performance? 
he  acted  upon  the  breach,  if  there  was  one,  then  h 
only  duty  would  be  to  show  the  breach,  and  his  right  1 
damages  would  be  the  legal  consequence.  But,  on  tl 
other  hand,  if  he  still  insisted  upon  the  performance  < 
the  contract  by  the  party  alleged  to  have  broken  it,  1 
waived  the  breach,  and  can  not  found  a  right  of  r< 
covery  thereon.  If  a  promisee  does  not  accept  the  renui 
ciation,  and  continues  to  insist  on  the  performance  < 
the  promise,  the  contract  remains  in  existence  fqr  tl 
benefit  and  at  the  risk  of  both  parties,  and  if  anythic 
occurs  to  discharge  it  from  the  other  causes,  the  pron 
isor  may  take  advantage  of  such  discharge. — Avery 
Bowden,  5  E.  &  B.  714;  Lynch  v.  Paris,  L.  &G.  E.  Co,  ] 
S.  W.  Rep.  208;  Bishop  on  Contr.,  §  829  ;  Gould  v.  Bank 
8  Wend.  562;  Friess  v.  Rider,  24  N.  Y.  367;  Borst 
Simpson,  90  Ala.  375,  7  So.  Rep.  814;  2  Benj.  on  Sale: 
§860. 

R.  C.  Brickell,  J.  B.  Moore  and  Lawrence  Coopej 
contra. — No  matter  what  view  may  be  entertained  of  tl 
first  contract  considered  alone,  there  can  be  no  doul 
about  the  meaning  of  the  second.  The  stipulatioi 
therein  are  absolute  as  to  each  party.  The  first  contra 
is  interpreted  by  the  second,  and  turned  into  an  engag 
ment  by  one  to  deliver  and  by  the  other  to  receive,  ac 
then  goes  on  to  specify  precisely  how  the  delivery  is  i 
be  made,  " until  the  whole  quantity  shall  have  been  & 
livered.,,  This  second  contract,  if  it  had  not  been  ii 
terpreted  by  the  parties  to  it  in  their  subsequent  dea 
ings,  would  plainly  indicate  an  absolute  promise  by  tl 
one  to  deliver,  and  by  the  other  to  receive  the  coke  coi 
tracted  for,  and  to  that  extent  to  have  modified  the  firs 
The  parties,  however,  who  entered  into  this  secon 
contract  put  their  own  interpretation  on  this  feature  < 
it,  and  by  their  conduct  and  dealings  for  more  than  fi\ 
months,  show  unmistakably,  that  they  mutually  unde 
stood  and  acted  on  the  engagement  as  being  absolute  as  I 
each.  If  there  had  thus  been  any  doubt  about  the  meai 
ing,  the  conduct  of  the  parties  resolved  it,  as  a  recipe 
cat  and  absolute  contract  to  receive  and  to  deliver. — 
Wharton  on  Contracts,  §  653;  Chicago  v.  Sheldon, 
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11.  50 ;  Lowber  v.  Bangs,  2  Wall.  728 ;  Railroad  Co.  v. 
mble,  10  Wall.  367  ;  Steiiibachv.  Stewart,  11  Wall.  566; 
iter  v.  Bankhead,  70  Ala.  141. 

f  it  were  conceded  that,  the  first  contract,  was  in  its 
eption  optional  with  the  plaintiff,  or  wanting  in 
tuality,  when  the  plaintiff  accepted  or  exercised 
atever  of  option  was  conferred,  or  performed  that 
t  of  the  contract  in  consideration  of  which  the  prom- 
was  made,  the  contract  ceased  to  be  optional,  or 
citing  in  mutuality. — Atlee  v.  Bartholomew,  6  Amer. 
113,  note;  Cherry  v.  Smith,  39  Amer.  Dec.  150  and 
;e  ;  UAmoreux  v.  Gould,  3  Seld.  349  ;  White  v.  Baxter, 
N.  Y.  254  ;  Willetts  v.  Sun  Mutual  Ins.  Co.,  45  N.  Y.  45. 
rhe  evidence  shows  that  immediately  upon  entering 

0  the  first  contract,  the  plaintiff  arranged  for  the  pro- 
3tion  of  the  full  supply  of  coke  necessary  to  fill  the 
jagement  with  the  defendant.  And  after  this,  the 
ond  contract  was  made.  The  plaintiff  having  no 
ther  use  for  any  option,  therefore,  made  the  absolute 
jagement  shown  in  the  second  contract.  Standing 
m  in  the  light  of  the  circumstances  of  the  parties  at 
>  date  of  the  second  contract,  after  the  plaintiff  had 

1  ovens  erected  and  had  contracted  for  a  full  supply 
coke  to  fill  the  contract,  we  see  that  there  can  be  no 
lbt  about  the  stipulations  in  that  contract. — 1  Indexed 
y.  U.  S.,  S.  C.  Rep.  430,  §  177. 

Sere,  then,  plaintiff  first  promised,  in  consideration 
defendant's  promise,  to  endeavor  to  have  the  ovens 
>vided  for  filling  the  contract,  and,  second,  that  being 
iomplished,  to  deliver  the  coke  in  quantity  and  at  the 
e  specified — the  defendant  promising  to  take  the  coke 
stipulated.  It  is  plain,  then,  that  on  the  plaintiff's 
•forming  the  first  promise,  and  making  the  provision 
the  manufacture  of  the  coke,  there  is  no  longer  any 
lit  in  the  defendant  to  say,  there  is  a  want  of  consid- 
,tion  to  it  for  its  promise  to  receive  the  coke . — Bishop 
Contracts,  gg  85,87;  Storm  v.  U.  S.,  94  U.  S.  83 ;  1 
larton  on  Contr.,  §  524;  L'Amoreux  v.  Gould,  3  Sel- 
i,  349;  Atlee  v.  Bartholomew,  5  Amer.  St.  Rep.  103 
I  note. 

rhe  second  contention  of  counsel  for  appellant  is 
*ed  on  the  assumption  of  their  first  being  correct,  and 
that  the  contract  being  executory  as  to  the  delivery, 
\  plaintiff  had  on  option  only  and  was  under  no  obli- 
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gation  to  deliver,  and  that  the  defendant  had  the  right 
to  rescind  the  contract  as  to  all  undelivered  instalments. 
The  fallacy  of  this  position  is  in  its  base.  The  contract 
we  have  seen  was  mutual  and  binding.  The  defendant, 
by  the  terms  of  its  contract,  gave  its  orders  for  the  de- 
livery of  the  whole  amount  of  coke  contracted  for,  in  in- 
stalments at  the  rate  of  about  ten  cars  per  day  until  the 
whole  quantity  was  delivered,  and  the  plaintiff  accepted 
the  order  and  agreed  to  make  the  delivery .  There  was 
a  promise  for  a  promise,  each  of  which  was  absolute. 
Addison  on  Contracts,  S  18  ;  Storm  v.  U.  S.,  94  U.  S.  83  ; 
Pollock's  Principles  of  Cont.,  (Wald's  Ed.)  160. 

We  do  not  dispute  the  proposition  that  custom  or 
usage  can  not  be  introduced  to  change  the  plain  terms 
of  a  contract.  But  if  there  is  anything  doubtful  or  am- 
biguous, or  if  the  custom  can  have  force  as  a  term  of 
the  contract,  without  displacing  the  plain  meaning  of 
the  express  terms,  it  is  permissible  to  interpret  the  con- 
tract in  the  light  of  such  custom. — Haas  <£  Bro.  v.  Hud- 
mon  Bros.  <fr  Co.,  83  Ala.  174,  3  So.  Rep.  302 ;  Robinson 
v.  U.  S.,  13  Wall.  363  ;  Smith  v.  Aikin,  75  Ala.  20U.  We 
submit  that  the  evidence  falls  directly  within  the  rules 
under  which  usage  may  be  proved.  The  contract  is 
clearly  ambiguous .  And  the  usage  does  not  necessarily 
conflict  with  the  meaning  of  the  other  terms  of  the  con- 
tract— that  is  the  terms  of  the  contract  do  not  expressly 
or  by  necessary  implication  exclude  the  usage — they  do 
not  show  * '  that  the  parties  did  not  mean  to  be  governed 
by  it." — Clarke's  Brown  on  Usages  and  Customs,  gg  41 
and  46;  Collender  v.  Dinsmore,  55  N.  Y.  200;  Walls  v. 
Bailey,  49  N.  Y.  464  ;  1  Smith's  Lead.  Cases,  (8  Ed.)  ,934 
et  seq. ;  Smith  v.  Clews,  11  Amer.  St.  Rep.  627,  and  n. ; 
Haas  &  Bro.  v.  Hudmon  Bros.  &  Co.,  83  Ala.  174,  3  So. 
Rep.  302;  Smith  v.  Aiken;  75  Ala.  209;  E.  T.  V.  &  G. 
R.R.  Co.  v.  Johnston,  75  Ala.  604;  2  Wharton  on  Law 
of  Evidence,  g§  966-7-8-9,971-2;  Lawson  on  Usages 
and  Customs,  435. 

It  is  undoubtedly  true,  as  stated  by  counsel,  that  if 
the  party  will  not  accept  the  renunciation,  and  continues 
to  insist  on  the  performance  of  the  promise,  the  contract 
remains  for  the  benefit  and  at  the  risk  of  both  parties, 
and  if  anything  occurs  to  discharge  it  from  other  causes, 
the  promisor  may  take  advantage  of  such  discharge. 
But,  in  the  first  place,  no  point  was  raised  in  the  lower 
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urt,  or  appears  by  assignment  of  error  in  this  court, 
the  effect  of  waivers  of  renunciations  of  contracts  by 
bsequent  negotiations  or  otherwise.  And,  in  the  next 
ace,  we  submit,  that,  if  the  party  renouncing  will  not, 
d  does  not,  accept  the  offer  of  the  other  party  to  waive 
e  renunciation,  and  refuses  all  such  offers  and  nego- 
itions,  the  party  renouncing  can  not  complain  that  the 
tier  party  does  finally  accept  and  act  upon  the  original 
Dunciation.  And  in  such  case  the  original  renuncia- 
>n  would  be  the  basis  of  an  action,  since,  unless  waived 
the  party  making  it,  it  is  continuous  and  may  be  ac- 
pted  at  any  time  before  it  is  retracted. — 3  Amer.  & 
ag.  Encyc.  of  Law,  904-5-G ;  Howard  v.  Daly,  61  N.  Y. 
5;  Frost  v.  Knight,  L.  R.  7  Ex.  Cases,  111 ;  Nilson  v. 
orse,  52  Wis.  240;  Zuck  v.  McClure,  98  Pa.  St.  541; 
Benj .  on  Sales,  §  860  and  notes . 

McCLELLAN,  J.—  On  August  30,  1887,  the  Hull  Coal 
Coke  Company  and  the  Sheffield  Furnace  Company 
:ecuted  the  following  writing:  "Hull  Coal  &  Coke 
>mpany  sell  to  Sheffield  Furnace  Company,  and  Shef- 
>ld  Furnace  Company  buy  from  Hull  Coal  &  Coke 
>mpany  3,900  cars  Flat  Top  Coke  at  $5.10  per  net  ton 
1,000  lbs.)  f.  o.  b.  cars  Sheffield,  Ala.,  provided  Hull 
>al  &  Coke  Co.  are  able  to  induce  the  operators  to  build 
ens,  and  make  coke  for  3,700  cars  of  the  above 
aount.  Sellers  agree  to  furnish  200  cars  of  the  above 
nount  between  September  20th  and  November  1st, 
187 .  On  October  l  st  sellers  are  to  advise  buyers  how 
uch  of  the  350  cars  they  can  furnish  during  the  month 

November,  1887.     On  November  1st  sellers  are    to 
Ivise  buyers  bow  much  of  the  350  cars  they  can  furnish 

the  month  of  December,  1«87.     December  1st  1887 
llers  are  to  advise  buyers  how  much  they  can  furnish 

the  750  cars  during  the  first  three  months  of  1888. 
shruary  1st  sellers  are  to  advise  buyers  how  much  they 
ji  furnish  of  the  750  cars  the  second  three  months  of 
*88 .  May  1st  sellers  are  to  advise  buyers  how  much 
ley  can  furnish  of  the  750  cars  during  the  third  three 
oaths  of  1888.  August  1st  sellers  are  to  advise  buyers 
>w  much  they  can  furnish  of  the  750  cars  for  the  last 
iree  months  of  1888.  Deliveries  to  be  made  as  near  as 
jssible  proportionately  during  each  period. 
"These  conditions  of  9ale,  binding  the  buyers  to  take 
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the  coke  as  specified  above  from  September  20th,  1887, 
to  December  31st,  1888,  giving  sellers  option  of  furnish- 
ing for  said  time,  are  entered  into  for  the  purpose  of 
enabling  sellers  to  induce  the  operators  to  put  up  more 
ovens  by  promising  them  a  certain  sale  of  the  product  of 
these  ovens  at  a  fixed  price. 

"The  sellers  undertake  in  good  faith  to  use  their  best 
endeavors  in  inducing  manufacturers  of  coke  to  provide 
ovens  for  the  purpose  of  filling  this  contract.  Norfolk 
&  Western  Railroad  weights  at  usual  point  of  weighing 
for  these  mines  to  govern.  Buyers  to  remit  on  or  before 
the  10th  day  of  each  month  for  all  shipments  made  dur- 
ing the  preceding  month .  In  case  of  strikes,  accidents, 
deficient  transportation,  or  other  cause  unavoidably 
causing  stoppage  or  partial  stoppage  of  the  works  of  the 
manufacturer  of  this  coke  or  of  its  shipment,  or  in  case 
of  strikes,  accidents,  or  other  cause  unavoidably  causing 
stoppage  or  partial  stoppage  of  the  works  of  the  buyer 
deliveries  herein  contracted  for  may  be  suspended,  oi 
partially  suspended,  as  the  case  may  be,  or  at  the  option 
of  the  party  not  in  default  may  be  immediately  cancelled 
during  the  continuance  of  such  interruption  by  imme- 
diate notice  to  that  effect  given  to  the  other  party.  Such 
interruption  or  cancellation,  however,  shall  not  invali- 
date the  remainder  of  this  contract,  but  on  removal  oJ 
the  cause  of  interruption  deliveries  shall  be  continued  at 
the  specified  rate,  and  if  the  delayed  deliveries  shall  nol 
have  been  cancelled  they  shall  be  made  thereafter  at  the 
regular  rate  commencing  when  the  contract  would  oth 
erwise  have  ended.  It  is  understood  that  Hull  Coal  & 
Coke  Company  have  freight  rates  to  Sheffield,  Ala.,  or 
which  the  above  price  is  based,  but  if  during  the  tim< 
this  contract  is  in  force  this  rate  should  be  advanced 
then  buyers  have  the  option  of  taking  any  undelivered 
portion  due  on  this  contract,  at  the  advance,  or  of  can 
celling  it,  provided  sellers  do  not  elect  to  stand  saic 
advance." 

A  few  days  after  this  instrument  was  executed,  Hul 
Coal  <fe  Coke  Company  used  its  "best  endeavors  in  in 
ducing  manufacturers  of  coke  to  provide  ovens  for  th< 
purpose  of  filling  this  contract;"  and  succeeded.  Saic 
company  was  "able  to  induce"  and  did  in  fact  induct 
operators — manufacturers  of  coke — to  build  ovens  for  th< 
manufacture  of  3,700  cars  of  coke  of  the  kind  specifiec 
Vol.  101. 
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;tle  time  to  arrange  with  such  persons  1 
lipments  to  them  in  order  that  deliver! 
imed  to  the  defendant.  Pending  th 
ily,  the  plaintiff  had  made  tempora 
ith  other  parties  to  take  a  part  of  tl 
r  the  defendant,  and  as  to  the  residue 
oduction  was  temporarily  stopped, 
ens  being  banked  or  extinguished. 
3ts  fully  cognizant  of  all  these  condi 
rangements  plaintiff  had  made  wit 
td  with  the  manufacturers  for  the  pur] 
to  comply  with  defendant's  request  fo 
deliveries  then  pending.  This  was  th 
hen,  beginning  on  July  19,  1888,  the  : 
>ndence  was  had  between  the  parties: 

"Montgomery,  Ala.,  , 
ull  Coal  <k  Coke  Co.,  Louisville,  Ky. 
Resume  shipments  of  coke  immediat 
)  payment  until  the  10th  of  the  succeedi 
r  freight  or  coke.  Our  secretary  telegi 
sumption  of  coke  shipments  necessary 
tiswer  quick  Montgomery  and  Sheffic 
ents  will  be  resumed. 

Sheffield  ] 

By  Alfred  H.  M( 

tt 

4.  H.  Moses,  Montgomery,  Ala.     Dig 

ull  and   Lafferty   both  away.     Hull   i 

atter  will  be  referred  to  Lafferty  to-m< 

[Signed]   Hull  Coal 

"Ji 
Impossible  to  Resume  shipments  iinme 
ke  if  bin  one  to  two  weeks  to  heat  ovei 
aw  good  coke.  If  shipments  can  be  st 
at  coke  might  be  turned  over  to  you. 
3  dan.  Hull  Coal 

"Sheffield,  Ala.  Jv 
ull  Coal  <fe  Coke  Co.,  Louisville,  Ky. 
Have   shipments   of   coke   been   resin 

[Signed]   Sheffield  1 

"Louisville,  Ky.,  Ji 
leffield  Furnace  Co.,  Sheffield,  Ala. 
Shipments  not  resumed   yet.     We  v 
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take  sometime  to  heat  up  ovens  which  were  put  out  whei 
you  ordered  shipments  discontinued. 

[Signed]   Hull  Coal  &  Coke  Co.' ' 

"Sheffield,  Ala.,  July  23d,  1888. 
Hull  Coal  &  Coke  Co.: 

Have  ovens  been  fired?  When?  What  steps  taken  t 
expedite  resumption  shipments?  When  will  you  assur 
resumption?  Coke  supply  nearly  exhausted.  Unles 
assurance  speedy  resumption  will  be  forced  to  bank  o 
blowout.     Answer. 

[Signed]   Sheffield  Furnace  Co." 

1 'Louisville,  Ky.,  July  23,  1888. 
Sheffield  Furnace  Co.,  Sheffield,  Ala. 

Hope  to  be  able  to  resume  shipments  to-morrow  c 
next  day . 

[Signed]  Hull  Coal  &  Coke  Co/' 

" Louisville.  Ky.,  Julv  23d,  1888. 
Sheffield  Furnace  Co. ,  Sheffield,  Ala. 

Will  suspend  shipments  to  others  and  instruct  shij 
ments  resumed  at  once  provided  you  pay  freight  a 
heretofore .     Answer. 

[Signed]  Hull  Coal  &  Coke  Co." 

"Louisville,  Ky.,  July  23d,  1888. 
Sheffield  Furnace  Co.,  Sheffield,  Ala., 

Gentlemen  :  We  wired  you  per  the  enclosed  advisin 
that  we  hope  to  be  able  to  resume  shipments  tomorrow 
or  next  day.     Since  then  have  sent  another  dispatch  pc 

the  enclosed  letter, you,  we  would  suspend  shij 

ments  to  others  and  instruct  shipments  resumed  to  yo 
at  once  provided  you  pay  freight  as  heretofore,  askin 
you  to  wire  answer  in  reply  to  this.  We  shall  await  yot 
reply,  and  if  favorable  will  instruct  shipments  resume 
immediately.  Will  arrange  with  others  to  wait  for  the 
coke  until  we  can  get  new  ovens  heated  up.  You  mil* 
recognize  that  it  is  impossible  to  hold  ten  cars  of  coke  p< 
day  subject  to  orders  of  any  one  so  we  can  begin  shi] 
ments  of  this  amount  immediately.  When  customei 
order  shipments  stopped  we  must  either  place  coke  els 
where  or  put  ovens  out,  and  it  often  takes  a  week  or  te 
days  to  get  ovens  hot  enough  to  make  first  class  coi 
after  it  has  once   been  banked.     We  shall  expect  to  r 
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to  modify  contract  and  give  you  benefit  of  all  the  reduc- 
tion we  have  talked  of,  amounting  now  to  eighty-five 
cents  per  ton,  in  consideration  and  with  the  understand- 
ing that  you  are  to  make  us  daily  shipments  of  iron  on 
sales  or  for  storage  of  sufficient  value  to  cover  our  daily 
shipments  of  coke  and  freight.  Answer  care  United 
States  National  Bank,  New  York. 

[Signed]     Hull  Coal  &  Coke  Co., 

By  Geo.  H.  Hull,  Pres't." 

"Sheffield,  Ala.,  July  25th,  1888. 
Hull  Coal  &  Coke  Co.,  Geo.  H.  Hull,  Pres't,  Care  U. 

S.  National  Bank,  New  York : 

Telegram  received  too  late  to  avoid  banking  furnace. 
We  deny  violation,  and  insist  you  violated  so-called  con- 
tract. If  we  ratify  and  reinstate  it,  wil!  you  resume 
shipments  immediately  prepaying  freight  and  we  paying 
on  10th  of  succeeding  month  whatever  the  instrument 
may  require  under  its  proper  construction.  Answer 
quick,  as  \Vfc  must  consult  absent  parties  before  ratify- 
ing or  reinstating,  and  must  instruct  ore  shippers.  If 
reinstated  we  must  stand  consequences  if  courts  decide 
we  are  not  entitled  to  freight  reductions,  now  ninety 
cents .  [Signed]     Sheffield  Furnace  Co .' ' 

"New  York,  July  26th,  1888. 
Sheffield  Furnace  Co.,  Sheffield,  Ala. 

Replying  to  your  telegram  of  yesterday  :  We  stand 
on  our  offers  of  yesterday .  Answer  whether  you  accept 
either  of  them.     [Signed]   Hull  Coal  A  Coke  Co., 

By  Geo.  H.  Hull,  Pres't." 

"Sheffield,  Ala.,  July  26th,  1888. 
Geo.  H.  Hull,  Ft.  Hull  Coal  &  Coke  Co.,  New  York. 

Answer  yesterday's  telegram,  ore  shippers  demand  in- 
structions frotn  us.  We  must  instruct,  or  they  will  sell 
to  others,  in  which  event  we  can  not  get  ore  to  go  into 
blast  before  Jan 'y.   [Signed]  Sheffield  Furnace  Co. " 

" Sheffield.  Ala.,  July  26th,  1888. 

Dear  Sir  : — Not  hearing  from  you  in  reply  to  our  tel- 
egram of  yesterday,  we  have  just  ahswered  you  'Answer 
yesterday's  telegram,  ore  shippers  demand  instructions 
from  us.     We  must   instruct,  or  they  will  sell  to  others, 
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"Can't  you  stop  coke  until  further  orders?  We  willpaj 
freight.' '  And  after  this  the  furnace  company  contin 
ued  to  pay  such  freight  charges,  without  further  objec 
tion,  until  June  or  July,  1888,  and  did  indeed  pay  sue! 
charges  on  every  car  of  coke  it  received  from  the  plain 
tiff.  The  other  matter  of  dispute  indicated  in  the  cor 
respondence  copied  above ,  and  to  which  reference  is  alsc 
made  in  other  letters,  telegrams  and  propositions  thai 
passed  between  the  parties,  grew  out  of  a  claim  on  th< 
part  of  the  furnace  company,  and  its  denial  and  repudi 
ation  on  the  part  of  the  coke  company,  that  by  the  term; 
of  the  contract  the  furnace  company  was  entitled  to  th< 
benefit  of  all  reductions  in  freight  on  coke  delivered  a 
Sheffield  occurring  subsequent  to  the  date  of  the  con 
tract.  There  were  several  reductions,  aggregatinj 
eighty-five  cents  per  ton,  and  the  furnace  company  in 
sisted  that  the  price  of  $5.10  per  ton ,  originally  agreec 
on,  should  be  reduced,  and  was,  by  a  just  interpretatioi 
of  the  contract,  reduced  to  $4.25  per  ton. 

The  presect  action  by  Hull  Coal  &  Coke  Compan; 
against  the  Sheffield  Furnace  Company  proceeds  on  tb 
theory  that  the  writings  set  out  above,  taken  in  connec 
tion  with  the  fact£  we  have  stated,  constituted  a  bindinj 
contract  of  sale  by  the  plaintiff  to  the  defendant  of  3,90< 
car  loads  of  coke,  that  the  defendant  wrongfully  refusec 
to  accept  and  receive  the  coke  it  had  contracted  to  re 
ceive,  and  thus  violated  its  contract,  and  that  thi 
breach  damnified  the  plaintiff  in  the  sum  of  $100,000 
which  is  the  amount  claimed  in  the  complaint.  Ther 
was  verdict  and  judgment  for  plaintiff  for  $35,000. 

The  main  defenses  relied  on  at  the  trial  were  three 
First,  it  is  insisted  that  the  writings  executed  by  the  par 
ties  impose  no  contractual  obligations  upon  the  defeu 
dant  because  of  a  want  of  mutuality,  there  being,  it  i 
said ,  the  assumption  of  no  enforceable  obligation  on  thi 
part  of  Hull  Coal  &  Coke  Co.,  and  hence,  it  is  argued 
the  formal  assumption  of  obligation  on  the  part  of  th 
furnace  company  is  formal  only,  and  without  efficacy 
Again,  it  is  contended  that  the  duty  to  pay  freight  wa 
upon  the  coke  company,  and  that  its  failure  and  refusa 
so  to  do  was  a  breach  of  its  contract  which  authorize* 
the  furnace  company  to  wholly  repudiate  it.  And  it  i 
further  insisted,  that  the  contract  secured  to  the  defen 
dant  the  benefit,  in  the  way  of  credit  on  the  agreed  pric 
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er  ton  of  the  coke,  of  all  reductions  in  freight  rates  for 
le  carriage  of  the  coke  from  the  place  of  manufacture  to 
heffield,  that  there  were  material  reductions  in  these 
sites  and  that  the  coke  company  refused  to  allow  the  defen- 
ant  the  benefit  thereof,  thereby  committing  a  breach  *of 
le  contract,  which  released  the  defendant  from  all  fur- 
ler  obligation  under  it.  These  defenses  will  be  consid- 
red  in  the  order  stated ;  and  afterwards  we  will  briefly 
dvert  to  some  minor  points  presented  by  the  record. 

Was  the  agreement  evidenced  by  the  writings  unilat- 
ral,  involving  a  mere  option  on  the  part  of  the  coke 
Qmpany  to  deliver  the  specified  quantity  of  coke  to  the 
lrnace  company,  and  for  this  reason,  as  is  argued,  not 
inding  on  either  party?  The  contention  that  the  agree- 
lent  is  of  this  class  has  for  its  basis  certain  provisions  in 
le  first  four  clauses  of  the  writing  executed  August  30, 
8^7.  Thus,  in  the  first  clause,  the  instrument  evi- 
ences  a  sale  by  the  coke  company  to  the  furnace  com- 
any  of  3,900  cars  of  coke  provided  the  seller  is  able  to 
lduce  operators  to  build  ovens  and  make  coke  for  3,700 
f  said  cars.  Following  this  are  stipulations  which  re- 
uire  the  seller  to  advise  the  buyer  at  various  dates  men- 
ioned  how  much  coke  can  be  supplied  during  certain  sub- 
equent  periods,  as,  for  instance,  on  "December  1st,  1887, 
ae  sellers  are  to  advise  buyers  how  much  they  can  fur- 
ish  of  the  750  cars  during  the  first  three  months  of 
888.' '  The  third  clause  of  the  writing  is  as  follows  : 
These  conditions  [those  referred  to  above]  of  sale  bind- 
lg  the  buyers  to  take  the  coke  as  specified  above  from 
eptember  20th,  1887,  to  December  31st,  1888,  [and?] 
iving  sellers  option  of  furnishing  for  said  time,  are 
Qtered  into  for  the  purpose  of  enabling  the  sellers  to 
lduce  the  operators  to  put  up  more  ovens  by  promising 
tiem  a  certain  sale  of  the  product  of  these  ovens  at  a 
xed  price.' '  And  it  is  further  stipulated,  that  "the 
filers  undertake  in  good  faith  to  use  their  best  endeav- 
rs  in  inducing  manufacturers  of  coke  to  provide  ovens 
>r  the  purpose  of  filling  this  con  tract.' ' 

Considering  the  agreement  of  August  30,  1887,  apart 
"ora  the  writing  of  January  30,  1888,  and  taking  hold 
f  it  immediately  upon  its  execution,  that  is,  before  the 
oke  company  induced  the  erection  of  additional  ovens 
ufficient  in  number  to  manufacture  the  requisite  quan- 
ity  of  coke  to  fill  the  contract,  it  may  be  conceded  that 
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the  instrument  was  unilateral,  imported  no  enforceable 
obligation  on  the  part  of  the  coke  company,  and  hence 
was  not  binding  on  the  furnace  company.  But  that,  the 
original  status  of  the  parties  was  entirely  changed  by 
what  they,  and  especially  the  coke  company,  did  under 
and  in  performance  of  the  agreement.  We  understand 
the  writing  itself  to  mean  simply  this,  that  upon  the 
success  of  the  coke  company's  promised  endeavors  to 
induce  operators  to  build  additional  ovens,  and  make 
3,700  cars  of  coke  for  said  company  during  the  time 
covered  by  the  agreement,  that  company  became 
absolutely  bound  to  supply  the  furnace  company 
3,900  cars  of  coke  between  September  20,  1887,  and 
December  31,  1888.  There  is  no  other  condition 
to  an  absolute  sale  mentioned  anywhere  in  the 
writing.  This  condition  and  no  other  is  stipulated 
in  its  first  clause,  Where  the  sale  is  made  contingent 
alone  oil  the  coke  company 's  ability  to  induce  operators 
to  make  the  necessary  coke.  The  second  clause,  which 
requires  the  coke  company  to  advise  the  furnace  com- 
pany from  time  to  time  specified  how  much  coke  could 
be  supplied  during  specified  subsequent  periods,  is,  in 
our  Opinion,  only  a  resultant  of  the  uncertainty  as  to  hotv 
much  could  be  delivered  at  all ,  and  this  uncertainty  was 
referable  solely  to  the  condition  in  the  first  clause,  and 
was  renioved  as  soon  as  that  condition  was  complied 
with.  And  the  necessity  for  the  condition,  the  purpose 
for  Which  it  was  incorporated  and  its  meanitig  and  in- 
tent are  clearly  shown  in  the  third  clause.  The  neces- 
sity for  it  arose  from  the  fact  that  the  output  of  the 
stipulated  brand  of  coke  at  the  date  of  the  agreement 
was  not  sufficient  to  fill  its  terms.  The  coke  cotnpany 
did  not  know  that  the  operators  could  be  induced  to  suf- 
ficiently increase  the  out-put  to  enable  it  to  supply  3,900 
cd.rs  to  the  furnace  company.  It  was  unwilling  to  bind 
itself  ih  that  Regard  until  it  had  satisfactory  assurances 
in  the  building  of  additional  ovens,  and  in  the  under- 
taking of  the  operators  that  the  available  stipply  would 
be  adequate.  On  the  other  hand,  the  obligation  of  the 
furnace  company  to  take  this  quantity  of  coke  was  nat- 
urally an  important  factor  of  the  inducements  held  out 
to  the  operators.  And  hence,  as  appears  from  the  third 
clause  of  this  writing,  the  sole  purpose  of  the  option  to 
the  coke  company  was  to  enable  it '  'to  induce  the  opera- 
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ors  to  put  up  more  ovens  by  promising  them  a  certain 
>ale  of  the  product  of  these  ovens  at  a  fixed  price,"  and 
vhen  this  purpose  was  subserved  the  option  ceased,  and 
he  agreement  of  the  coke  company  was  converted  from 
t  conditional  and  optional  one,  to  supply  the  coke  if  the 
)uilding  of  sufficient  ovens  could  be  induced,  into  an 
mconditional  and  absolute  contract  to  supply  the  coke, 
;he  building  of  sufficient  ovens,  which  was  the  only  con- 
ingent  element  in  the  agreement,  having  been  induced, 
rhe  evidence  is  clear  and  free  from  conflict  to  the  proof 
)f  the  efforts  of  the  coke  company  to  induce  the  building 
)f  the  additional  ovens  and  the  manufacture  of  the 
•equisite  coke  by  the  operators,  as  was  contemplated  in 
he  agreement,  and  of  the  entire  success  of  these  efforts, 
rhereby  the  condition  to  plaintiff's  absolute  obligation 
o  sell  and  deliver  the  coke  was  met  and  removed  and 
he  unilateral  agreement,  not  binding  on  either  party  be- 
ause  in  terms  not  binding  on  one,  was  converted  into  a 
nutually  obligatory  contract. — 1  Parsons  on  Contracts, 
177,  et  seq.,  and  notes  ;  Wiilets  et  al.  v.  Sun  Mutual  Ins. 
7o.,  45  N.  Y.  45;  Atlee  v.  Bartholomew,  5  Am.  St.  103, 
l.  113 ;  Cherry  v.  Smith,  39  Am.  Dec.  150,  n.  152  ;  White 
•.  Baxter,  71  N.  Y.  254  ;  L'Amoreur  v.  Gould,  7  N.  Y.  349. 
That  the  parties  themselves  understood  and  treated 
his  agreement,  after  this  condition  had  been  met  and 
illed,  as  a  mutually  binding  contract  is  manifested  by 
he  supplementary  agreement  of  January  30th,  1888, 
vherein  it  is  recited  and  stated,  "that  there  is  now  a 
contract  in  existence  between  the  parties  hereto,  of  date 
Vugust  30th,  1887,  whereby  the  party  of  the  first  part  is 
o  deliver  to  the  party  of  the  second  part,  and  the  party 
>f  the  second  part  is  to  take  of  the  party  of  the  first  part 
5,834  cars  of  Flat  Top  Coke  (66  cars  having  already 
yeen  delivered  out  of  the  3,900  cars  secured  to  the  party 
>f  the  second  part  under  said  contract),  and  which  con- 
ract  is  hereby  referred  to  as  a  part  hereof,"  &c.  Here 
s  an  express  and  direct  recognition  and  declaration  by 
;he  parties  of  the  absolute  and  unconditional  character 
mparted  to  the  agreement  of  August  30,  1887,  by  the 
performance  by  the  plaintiff  of  the  condition  therein 
stipulated,  upon  the  performance  of  which  the  sale  and 
lelivery  of  the  coke  to  the  defendant  was  to  cease  to  be 
>ptional  with  the  coke  company.  And  this  construction 
Dut  on  the  original  agreement  by  the  parties  themselves 
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in  express  terms  is  emphasized  by  the  fact  that  they  all 
along,  after  condition  performed,  treated  the  contract  as 
mutually  and  absolutely  binding ;  and  their  declara 
tions  and  conduct  would  certainly  suffice  to  remove  ,anj 
doubt  there  could  possibly  be  as  to  the  absolue  contract- 
ual duty  of  the  coke  company  to  deliver  and  of  the  fur 
nace  company  to  receive  the  quantity  of  coke  specified 
in  the  writings. — Comer  v.  Bankhead,  70  Ala.  141. 

But  the  writing  of  January  30,  1888,  is  more  than  « 
mere  construction  of  the  previous  agreement ;  it  is  itsell 
an  undertaking,  absolute  in  form  and  substance,  on  the 
part  of  the  coke  company  to  sell  and  deliver,  and  on  th; 
part  of  the  furnace  company  to  take  and  pay  for,  all  oi 
the  3,900  cars  of  coke  mentioned  in  the  first  paper,  ex 
cept  66  cars  which  had  previously  been  delivered.  It  is 
therein  unconditionally  stipulated  that  the  deliveries 
contracted  for  in  the  writing  of  August  30  should  b€ 
postponed  for  a  certain  time,  and  that  said  deliveries 
should  again  commence  about  the  first  day  of  May,  1888 
and  thence  continue  at  the  rate  of  about  ten  cars  per  daj 
until  the  whole  quantity — 3 ,900  cars ,  less  the  66  cars 
previously  delivered — should  be  delivered.  We  do  not 
hesitate  to  declare,  upon  the  considerations  to  which  we 
have  adverted,  that  there  was  an  existing  and  mutually 
obligatory  contract  between  the  parties  at  the  time  of 
the  alleged  violation  of  it  by  the  defendant,  in  July,  1888, 
for  the  sale  and  delivery  of  the  specified  quantity  of  coke. 

2 .  We  are  equally  free  from  doubt  to  the  conclusior 
that  there  is  no  question  of  agency  between  the  coke  com 
pany  and  the  furnace  company  in  this  transaction.  It 
is  manifest,  we  think,  as  well  upon  the  words  of  the 
writings,  as  from  the  situation  and  course  of  dealings 
between  these  companies,  that  the  coke  company  was  ir 
no  sense  the  agent  of  the  furnace  company  to  purchase 
coke  from  the  operators  for  the  latter,  but  was  itself  the 
seller  on  its  own  account  of  the  coke  to  the  furnace  com 
pany .  And  we  deem  it  unnecessary  to  further  discuss 
this  feature  of  the  case. 

3.  As  has  been  indicated,  one  of  the  prominent  ques 
tions  on  the  trial  below  was  as  to  whether,  under  the 
contract,  the  duty  of  paying  freight  on  deliveries  of  coke 
at  Sheffield  was  upon  the  furnace  company  or  the  coke 
company  ;  the  former  contending  that  it  was  not  requirec 
to  make  any  payment  whatever  until  the   10th  of  the 
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month  succeeding  that  in  which  deliveries  were  made ; 
and  the  latter  insisting  that,  by  the  terms  of  the  con- 
tract, as  read  in  the  light  of  a  custom  of  the  trade,  which 
the  court  allowed  to  be  proved  against  defendant's  objec- 
tion, the  furnace  company  was  required  to  pay  the  freight 
charges  on  each  car  as  it  was  received  at  Sheffield,  and 
was  entitled  to  a  credit  for  the  amounts  so  paid  in  any 
month  on  a  settlement  on  the  10th  day  of  the  next  month 
There  are  only  three  provisions  or  expressions  in  the 
writings  which  bear  upon  this  matter.  In  the  out-set 
the  contract  provides  for  a  sale  and  purchase  of  "Flat 
Top  Coke  at  $5.10  per  net  ton  (2,000  lbs.)  f.  o.  b.  cars, 
Sheffield,  Ala.' '  It  also  contains  this  provision  :  "Buyers 
to  remit  on  or  before  the  10th  day  of  each  month  for  all 
shipments  made  during  the  preceding  month.' '  And 
this  recital:  "It  is  understood  that  Hull  Coal  &  Coke 
Co.  have  freight  rates  to  Sheffield,  Ala.,  on  which  the 
above  price  is  based, but,  if  during  the  time  this  contract 
is  in  force,  this  rate  should  be  advanced,  then  buyers 
have  the  option  of  taking  any  undelivered  portion,  due 
on  this  contract,  at  the  advance,  or  of  cancelling  it,  pro- 
vided sellers  do  not  elect  to  stand  said  advance."  The 
trial  court  admitted  evidence  of  a  general  custom  in  the 
coke  trade,  in  line  with  plaintiff's  contention,  to  the 
effect  that  under  contracts  like  this  it  was  upon  the  buyer 
to  advance  the  freight,  and  take  a  credit  for  the  aggre- 
gate of  such  bills  paid  during  a  month  on  settlement  the 
10th  day  of  the  succeeding  month  ;  and  upon  the  writ- 
ings and  this  extrinsic  evidence  submitted  it  to  the  jury 
to  determine  what  the  contract  was  in  this  regard.  The 
action  of  the  court  on  this  subject  clearly  and  confess- 
edly can  be  sustained  only  on  the  assumption  that  the 
expressed  or  implied  terms  of  the  contract  as  reduced  to 
writing  were  ambiguous  in  respect  to  this  matter.  We 
think  this  assumption  is  not  justified  by  the  language 
the  parties  have  set  down  in  the  writings.  It  was  mainly 
if  not  entirely  rested  upon  the  use  of  the  letters,  "f.  o. 
b."in  the  connection  shown  above  :  these  were  supposed 
to  be  of  such  doubtful  meaning  as  to  authorize  and  re- 
quire a  resort  to  extraneous  evidence  in  their  interpreta- 
tion. We  do  not  so  understand  the  principle  on  which 
the  court  acted.  These  letters  have  long  been  used  and 
have  now  come  into  such  general  use  in  contracts  of  sale, 
where  the  property  sold  is  to  be  transported,  that  their 
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significance  is  a  matter  of  common  knowledge,  and, 
hence,  of  judicial  cognizance.  It  is  commonly  known, 
and  therefore  courts  must  be  held  to  know,  that  these 
are  but  the  initial  letters  of  three  several  words,  and  that 
these  words,  in  connections  like  this,  are :  'free  on  board." 
And  even  were  it  conceded  that  courts  do  not  judicially 
know  what  they  stood  for  and  mean,  and  evidence  aliunde, 
is  resorted  to  as  in  this  case,  such  evidence  could  go  no 
further  than  to  supply  the  missing  letters  of  the  words, 
of  which  these  letters  are  by  such  evidence  shown  to  be 
the  initials.  The  necessity,  in  other  words,  to  show  by 
extrinsic  evidence  what  the  full  words  are  is  met  when 
the  completed  words  are  put  before  the  court,  and  it 
affords  no  occasion  or  justification  for  giving,  by  proof 
of  custom  or  usage,  or  other  extrinsic  fact,  a  different 
meaning  or  operation  to  them  than  would  have  attached 
to  them  had  they  been  originally  inserted  in  full  in  the 
writings .  Thus  in  a  case  where  parol  evidence  was  ad- 
mitted to  show  that  the  letters  C.  O.  D.,  (and  which  are 
not  better  understood  than  the  letters  f .  o .  b .),  in  a  re- 
ceipt given  by  an  express  company  for  a  package  to  be 
transported  by  it,  were  the  initials  of  the  words  "collect 
on  delivery/'  the  court  held,  these  words  being  proved, 
it  was  not  competent  to  prove  by  parol  what  the  full 
words  meant,  or  to  change  their  natural  significance  and 
effect  in  the  case  by  evidence  of  custom  or  usage,  or  of 
previous  dealings  between  the  parties,  so  as  to  relieve 
the  carrier  from  the  duty  of  collecting  the  price  of  the 
goods  from,  before  delivering  them  to,  the  consignee. — 
American  Express  Co.  v.  Lesem  et  a/.,  39  111.  312.  And  in 
another  case,  where  the  carrier,  the  Adams  Express  Co., 
was  under  a  contract  to  carry  goods  from  New  York  to 
Boston,  the  package  was  marked  thus  :  "  A.  King,  Wind- 
sor. N.  S.,  C.  O.  D.  $375,  from  Turner's  Express,  Bos- 
ton, Mass.,"  and  in  the  receipt  given  for  the  goods  was 
contained  the  directions  as  marked  on  the  package.  The 
package  was  delivered  to  Turner's  Express  at  Boston  by 
the  Adams  Express  Co.  without  collecting  therefor.  The 
consignor  sued  the  latter  company  alleging  a  breach  of 
the  contract,  and  on  the  trial "  the  defendant  was  allowed 
to  prove  that  the  whole  direction  meant,  that  Turner's 
Express  should  collect  of  the  consignee;  also,  what  was 
the  custom  existing  among  express  companies  receiving 
packages  with  a  C.  0.  D.  from  connecting  lines.' '  It  was 
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held  by  the  Court  of  Appeals  that  the  admission  of  this 
evidence  was  erroneous  ;  that  while  it  was  competent  to 
give  parol  evidence  to  explain  the  meaning  of  the  letters 
C.  O.  D.,  and  thus  remove  all  ambiguity,  the  contract, 
being  thus  made  clear,  could  not  be  varied ;  that  the  ad- 
ditional words,  being  of  familiar  and  ordinary  and  not 
of  technical  use,  and  having  a  well  defined  meaning, 
could  not  be  explained  or  varied,  or  a  different  meaning 
given  them,  nor  was  it  competent  to  prove  a  custom  or 
usage  inconsistent  therewith." — Collender  v.  Dinsmore, 
55  N.  Y.  200.  As  has  been  indicated,  our  own  opinion 
is,  that  the  meaning  of  the  letters  C .  O.  D .  in  express  car- 
riage contracts,  and  f .  o.  b.  in  contracts  like  that  involved 
in  the  case  at  bar  is  a  matter  of  judicial  knowledge,  and 
that  parol  evidence  is  not  needed  or  admissible  in  their 
interpretation. — State  v.  Intoxicating  Liquor  Co.,  73  Me. 
278  ;  U.  8.  Ex.  Co.  v..  Keefer,  59  Ind.  263  ;  Movdey'sAdm'r. 
v.  Mastin,  37  Ala.  216.  But  whether  the  words  of  which 
the  letters  are  initials  are  filled  in  by  drawing  upon  judi- 
cial knowledge  or  by  extrinsic  evidence,  the  effect  and 
result  are  the  same  :  the  perfected  words,  in  either  case, 
are  inserted  in  the  writing  instead  of  the  letters,  and  the 
instrument  is  to  be  read  and  construed  precisely  as  if  the 
words  had  been  originally  embodied  in  it.  Applying 
these  principles  to  the  present  case,  the  words  "free  on 
board"  are  substituted  for  the  letters  f.  o.  b. ,  and  we  have 
a  contract  by  which  the  coke  company  agrees  to  sell  to 
the  furnace  company  3,900  cars  of  coke  at  $5.10  per  net 
ton  of  2,000  pounds  free  on  board  the  cars  at  Sheffield, 
Ala.  There  can  be'  no  doubt  as  to  what  these  words — 
free  on  board — mean  in  the  connection  we  find  them 
here.  Their  meaning  in  contracts  of  this  sort  is  plain 
and  well  understood.  They  import  that  the  purchaser 
shall  be  free  from  all  expense  which  may  have  attended 
the  shipment  and  transportation  to  the  point  named. 
Had  the  provision  related  to  the  initial  point  of  the 
transportation,  the  buyer  would  have  been  entitled  to 
the  shipment  at  that  place  free  from  all  expense  incident 
to  loading  the  cars — all  expense  indeed  incurred  in  the 
premises-  up  to  and  including  the  loading  of  the  cars. 
Then  it  would  have  been  upon  the  buyer  to  pay  the 
freight — the  cost  of  transportation — to  the  final  destina- 
tion of  the  consignment.  The  provision  here  having 
relation  to  the  point  of  final  delivery,  it  can  mean  noth- 
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ing  else  than  that  the  seller  is  to  pay  all  costs  and 
charges  up  to  that  point,  and  that  the  buyer  is  entitled 
to  receive  the  consignment  free  of  all  such  costs  and  ex- 
penses. And,  as  we  have  seen,  these  plain  terms  of  the 
contract  can  not  be  changed  or  varied  in  any  way  by 
evidence  of  a  custom  existing  in  the  coke  trade,  accord- 
ing to  which  the  purchaser  is  to  pay  freight  charges. 
There  is,  therefore,  no  consideration  referable  to  the  use 
of  the  letters  f.  o.  b.  which  inject  an  element  of  un- 
certainty into  the  contract,  or  afford  any  ground  for 
parol  evidence  in  explanation  of  them  or  of  the  words  for 
which  they  stand.  The  other  terms  of  the  writings 
bearing  on  this  point  are  equally  free  from  ambiguity 
and  equally  exclusive  of  the  construction  sought  to  be 
put  upon  the  contract  by  the  evidence  of  custom  which 
the  court  allowed  to  go  to  the  jury.  The  price  to  be  paid 
was  $5.10  per  net  ton  of  2,000  lbs.  This  was  the  price 
of  the  coke — the  amount  to  be  paid  for  each  ton  of  the 
commodity — on  cars  at  Sheffield,  Ala.  There  is  no  more 
suggestion  of  freight  charges  in  this  provision  of  the 
contract,  than  there  would  have  been  had  the  coke  been 
stored  at  Sheffield  and  as  stored  sold  by  the  coke  com- 
pany to  the  furnace  company  at  a  specified  price  per  net 
ton .  In  each  case  the  cost  of  transporting  the  coke  from 
the  ovens  to  Sheffield  would  be  a  constituent  element  or 
factor  to  be  considered  by  the  seller  in  fixing  a  price  to 
be  proposed  to  the  would  be  buyer,  just  as  the  price  paid 
by  the  seller  to  the  operators  for  the  coke  at  the  ovens, 
and  as  the  value  of  the  seller's  time  and  services  spent 
and  rendered  in  buying,  shipping  and  delivering  the 
coke  would  be  constituent  factors,  going  along  with 
freight  charges  and  the  amount  of  profit  the  seller  sought 
to  make,  in  the  gross  sum  of  $5.10  per  ton;  and  there 
is,  on  the  stipulations  so  far  considered,  just  as  much 
reason  and  no  more  for  holding  that  the  furnace  company 
was  required  to  pay  in  advance  of  the  10th  of  the  suc- 
ceeding month,  or  that  it  was  doubtful  whether  the  con- 
tract did  not  require  the  furnace  company  to  so  pay  that 
part  of  the  $5.10,  or  so  much  of  the  $5.10,  as  was  neces- 
sary to  pay  the  operators  what  they  were  to  receive  for 
the  coke  at  the  ovens  ;  and  so  with  the  coke  company 's 
profit  and  the  value  of  its  time  and  services.  If  this 
needs  further  demonstration  it  is  found  in  the  recital  of 
the  contract,  that  "  It  is  understood  that  Hull  Coal  & 
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Coke  Co.  have  freight  rates  to  Sheffield,  Ala.,  on  which 
the  above  price  is  based.' '  And  if  it  is  to  be  held  that 
the  duty  of  thus  paying  freight  can  be  imposed  upon  the 
furnace  company  by  extrinsic  evidence  of  custom  it  might 
with  equal  propriety  be  held  that  such  duty  in  respect 
of  every  other  item  going  to  make  up  the  aggregate 
price  could  in  like  manner  be  imposed  upon  that  com- 
pany to  the  most  flagrant  violation  and  complete  emas- 
culation of  the  provision  of  the  contract — the  only 
stipulation  it  contains  on  that  subject — requiring  pay- 
ments to  be  made  on  the  10th  day  of  each  month  for  all 
shipments  made  during  the  preceding  month.  The  pay- 
ments thus  required  are  of  the  price  per  ton  of  the  coke — 
the  whole  price  of  $5.10,  no  more  and  no  less  ;  and  there 
is  no  warrant  in  the  contract  for  saying  that  it  requires 
the  payment  of  this  price  less  in  each  instance  that  part 
of  it  which  is  constituted  of  freight  charges,  or  that  it  is 
doubtful  and  uncertain  on  the  words  of  the  writings 
whether  another  amount  than  this  gross  price  was  to 
then  be  paid.  We  are  constrained,  therefore,  to  hold 
that  the  circuit  court  erred  in  the  admission  of  testimony 
as  to  the  custom  proved  against  defendant's  objection, 
and  in  the  charges  given  on  this  subject.  The  trial 
court  should  itself  have  construed  the  contract,  and 
ruled  that  under  it  there  was  no  duty  resting  on  the 
furnace  company  to  pay  freight  at  all,  or  to  pay  any  part 
of  the  contract  price  until  the  10th  day  of  the  month  suc- 
ceeding shipments. 

4.  Whether  the  contract  was  changed  in  the  respect 
considered  above  by  a  subsequent  binding  agreement 
between  the  parties  is  a  different  question,  which  was 
for  the  determination  of  the  jury  upon  the  evidence  and 
instructions  of  the  court.  There  was  evidence  tending 
to  show  that  Woodson,  subsequent  to  the  making  of  the 
contract,  agreed  to  pay  freight  on  shipments  as  received, 
that  he  represented  the  furnace  company  in  this  regard , 
and  that  said  company  thereafter  paid  freight  for  a  con- 
siderable period,  several  months,  and  upon  all  the  coke 
which  was  delivered  to  it,  amounting  to  516  cars,  with- 
out further  objection.  But  we  can  not  know  what  con- 
clusion the  jury  would  have  reached  or  did  reach  on  this 
part  of  the  case,  nor  indeed  that  they  reached  any  con- 
clusion in  this  regard,  and  hence  we,  of  course,  can  not 
say  that  the  errors  committed  by  the  court  in  respect  of 
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the  written  contract  were  without  injury  to  the  defend- 
ant. One  conclusion  open  to  the  jury  in  this  connection 
was,  that  the  defendant  at  plaintiff's  instance  voluntarily 
paid  the  freight  on  shipments  that  were  received ,  that  is 
the  jury  might  have  reached  that  conclusion  ;  and  if  such 
payments  were  made  as  a  matter  of  voluntary  accom- 
modation to  the  plaintiff,  the  fact  of  their  being  so  made 
for  a  time  did  not  bind  the  furnace  company  to  continue 
payment,  nor  relieve  the  coke  company  from  the  duty  of 
payment.  Charge  1  requested  by  the  defendant  should, 
therefore,  have  been  given. 

5.  It  is  next  to  be  considered  whether  by  the  terms 
of  the  written  contract  the  furnace  company  was  entitled 
to  the  benefits  of  reductions  in  freight  rates  occurring 
after  the  contract  was  executed,  and  while  it  was  being 
performed.  We  will  repeat  here  the  only  provision  of 
the  writings  which  bears  upon  this  point:  "It  is  un- 
derstood that  Hull  Coal  &  Coke  Co.  have  freight  rates  to 
Sheffield,  Ala.,  on  which  the  above  price  is  based;  but 
if  during  the  time  this  contract  is  in  force  this  rate 
should  be  advanced,  then  buyers  have  the  option  6f 
taking  any  undelivered  portion  due  on  this  contract  at 
the  advance,  or  of  cancelling  it,  nrovided  sellers  do  not 
elect  to  stand  said  advance.' '  Without  this  provision 
there  was,  as  we  have  held,  an  absolute  liability  resting 
on  the  furnace  company  to  take  and  pay  for  3,900  cars 
of  coke  at  the  rate  of  $5.10  per  net  ton.  Of  course  the 
mere  fact  here  recited  that  the  sellers  have  freight  rates 
to  Sheffield,  upon  which  this  price  is  based,  can  add 
nothing  to  nor  take  anything  from,  nor  in  any  manner 
change,  the  absolute  liability  of  the  furnace  company  to 
pay  this  price.  And  so  far  as  the  fact  itself  goes,  not 
depending  on  the  recital  for  its  existence,  the  contract  is 
now  the  same  as  if  it  had  not  contained  the  recital  at 
all.  But  the  recital  of  the  fact,  aside  from  its  existence, 
was  actuated  by  a  purpose  which  clearly  appears  by 
what  follows  it.  This  purpose  was  to  provide  what 
should  be  the  rights  of  the  respective  parties  in  relation 
to  abandoning,  or  continuing  under,  the  contract  in  the 
event  and  only  in  the  event  there  should  be  an  advance 
in  the  existing  freight  rates  to  which  the  recital  referred, 
the  provision  being  that  in  such  event  the  furnace  com- 
pany should  have  the  option  of  taking  the  then  unde- 
livered portion  of  the  coke  contracted  for  by  paying 
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such  advance  in  addition  to  the  $5.10  per  net  ton,  or 
cancelling  the  contract  as  to  such  undelivered  pa 
unless  the  sellers  should  elect  "to  stand  said  advance 
And  it  is  not  conceivable  how  these  stipulations  in  t 
writing  expressly  referring  and  confined  to  an  advance 
the  freight  rates,  and  without  which  obviously  the  c< 
tract  required  the  coke  company  to  deliver  and  the  f 
nace  company  to  take  and  pay  for  3,900  cars  of  coke 
$5.10  per  ton  whatever  the  freight  rates  were  or  mi£ 
afterwards  be,  whether  higher  or  lower  than  existi 
rates,  could  be  converted  into  a  provision,  or  arte 
ground  for  argument  or  inference  leading  to  the  cone 
sion,  that  in  the  event  of  a  reduction  of  such  rates- 
matter  not  hinted  at  in  the  instrument — the  furm 
company  was  to  have  the  benefit  of  such  reduction 
the  price  per  ton  agreed  to  be  paid  by  it,  which  bei 
denied  to  it,  that  company  had  the  right  to  repudii 
the  contract.  In  all  reason,  it  would  seem  most  ch 
that,  if  the  parties  had  had  any  such  intention,  tli 
would  most  certainly  have  expressed  it  in  the  writinj 
and  that  while  stipulating  for  certain  exceptional  rigl 
in  the  event  of  an  advance  in  the  rates,  they  would,  h 
any  such  purpose  been  entertained,  have  also  stipulat 
for  the  right  now  asserted  by  the  furnace  company 
the  event  of  a  reduction  in  the  said  rates.  That  th 
did  not  so  stipulate  is  conclusive  to  our  minds,  on  t 
familiar  maxim  of  expresmo  unius  exclusio  alter  i-us,  tl 
they  never  had  such  a  purpose,  and  that  the  contract 
not  open  to  any  construction  which  admits  of  the  effe 
uation  of  the  right  now  insisted  on  by  the  defendai 
The  contract  in  this  particular  may  have  been  a  m< 
disadvantageous  one  for  the  defendant,  but  it  was  co 
petent  for  the  parties  to  so  obligate  themselves,  and  it 
not  for  the  court  to  construe  their  contract  by  referer 
to  that  consideration. 

The  inquiry  whether  there  was  a  subsequent  pa: 
agreement  between  the  parties  by  the  terms  of  win 
the  defendant  was  to  have  the  benefit  of  freight  redi 
tions  was  properly  submitted  to  the  jury  on  the  trial. 

6.  It  appears  from  that  part  of  the  corresponded 
we  have  copied  that  on  July  23d,  1888,  the  furnace  co 
pany  notified  the  coke  company  that  it  would  no  long 
be  bound  by  the  contract,  claiming  that  the  refusal 
the  latter  company  to  deliver  coke,   unless  the  forn: 
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would  pay  freight  at  time9  of  delivery,  was  a  violation 
of  the  agreement,  and  released  the  furnace  company 
from  all  obligations  under  it.  This  position  was  well 
taken,  unless  the  evidence  satisfied  the  jury  that  the 
original  contract,  evidenced  by  the  writings,  had  been 
efficaciously  modified  by  a  subsequent  obligatory  agree- 
ment on  the  part  of  the  furnace  company  to  thus  pay  the 
freight.  If  the  jury  found  this  to  be  the  case,  then  it  is 
manifest  that  this  renunciation  was  a  breach  of  the  con- 
tract, entitling  the  coke  company  to  an  immediate  action 
upon  it.  That  company  did  not  immediately  elect  to 
treat  the  renunciation  as  an  actionable  breach  of  the 
agreement,  but  on  the  following  day  notified  the  furnace 
company  that  it  would  continue  shipments  and  pay 
freight  itself  provided  the  furnace  company  would  pay 
the  stipulated  price,  waiving  its  claim  as  to  freight  re- 
ductions. This  offer  was  declined.  It  is  now  contended 
that  the  plaintiff  waived  defendant's  renunciation,  and 
that,  of  consequence,  whatever  conclusion  the  jury  may 
have  arrived  at  in  respect  of  the  duty  to  pay  freight,  de- 
fendant's assertion  that  it  was  released  from,  and  notifica- 
tion that  it  would  nolonger  be  bound  by  the  contract  was  not 
a  breach  of  the  contract,  because  not  accepted  and  treated 
as  such  by  the  plaintiff.  It  is  admitted  for  appellee  that  the 
promisee  may  elect  to  treat  such  a  breach  as  inopera- 
tive, and  that  by  so  doing  he  keeps  the  contract  alive  for 
the  benefit  of  the  other  party  as  well  as  his  own  ;  but  it 
is  insisted,  and  we  think  the  proposition  is  a  sound  one, 
"that,  if  the  party  renouncing  will  not  and  does  not  ac- 
cept the  offer  of  the  other  party  to  waive  the  renuncia- 
tion, and  refuses  all  such  offers  and  negotiations,  the 
party  renouncing  can  not  complain  that  the  other  party 
does  finally  accept  and  act  upon  the  original  renuncia- 
tion." The  pretermission  of  a  present  acceptance  of  the 
renunciation  was  in  effect  upon  a  condition  which  was 
not  complied  with  by  the  defendant :  the  plaintiff  in  sub- 
stance said  to  the  defendant  that,  if  you  will  continue  to 
pay  $5.10  per  ton  for  the  coke,  I  will  waive  your  renun- 
ciation and  keep  the  contract  alive,  but  I  do  this  only  on 
the  condition  named.  This  condition  not  having  been 
met,  the  plaintiff's  intended  waiver  was  as  non-existent 
as  if  it  had  never  been  attempted,  and  the  right  to  ac- 
cept the  renunciation,  and  thus  put  an  end  to  the  con- 
tract was  the  same  as  if  an  abortive  effort  to  avoid  that 
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necessity  had  not  been  made, 
opinion  that,  if  the  defendant 
agreement  subsequent  to  the 
freight  charges,  its  refusal  to  pr 
of  the  contract,  unless   the   p] 
charges,  was  a  breach  of  the 
waived  by  the  plaintiff.     For 
would  be  entitled  to  recovery 
that  defendant  was  entitled  to 
on  the  other  hand,  if  the  defenc 
such  reductions,  but  was  undei 
its  refusal  to  go  on  with  the  co 
ing  freight,  unless  the  freight  r< 
it,  was  in  itself  an  actionable  I 
is  no  pretense  of  waiver.     So 
view,  given  in  charge  by  the  tria 
entitled  to  recover  on  either  < 
jury  found  either  was  a  breach 
could  not  recover  unless  it  shoi 
was  under  no  duty  to  pay  freig 
tied  to  scale  the  contract  price 
reductions  of  freight  rates  sub* 
of  the  contract. 

Many  exceptions  were  reserv 
circuit  court  on  the  admission  o 
for  the  most  part  to  the  corn 
parties  through  their  respective 
only  plausible  exception  taken 
reference  to  certain  communica 
son,  on  the  theory  that  he  was 
for  the  furnace  company.  We 
his  relations  to  the  company  a 
which  he  assumed  to  speak  in  th 
sufficient  to  show,  prima  facie, 
with  authority,  and  that  the  e 
was  properly  allowed  to  go  to  tt 
exceptions  to  the  admission  of 
merit,  except  those  which  are  cc 
the  foregoing  opinion. 

For  the  errors  adverted  to  the 
court  must  be  reversed.     The  ca 

Reversed  and  remanded. 
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Birmingham  Railway  &  Electric  Co. 
v._  Baylor. 

Action  against  Railroad  Company  by  an  Employe  to  recover 
Damages  for  Personal  Injuries . 

1.  Pleading;  averments  in  single  count  of  separate  causes  of  action,  and 
several  averments  of  one  cause  of  action;  evidence  to  sustain  such  counts. — 
Where  a  single  count  contains  several  distinct,  independent  aver- 
ments, each  presenting  a  substantive  cause  of  action,  proof  of  either 
cause  of  action,  so  averred,  will  authorize  a  recovery ;  but  where  a 
count  contains  several  averments,  all  of  which,  combined  together, 
make  up  the  averment  of  but  one  cause  of  action,  it  is  necessary  to 
prove  each  of  the  averments  in  order  to  sustain  the  cause  of  action  as 
laid. 

2.  Redundancy  in  complaint. — Mere  redundancy  will  not  vitiate  a 
complaint ;  the  redundant  portion  may  be  either  stricken  out  or  re- 
jected as  surplusage. 

3.  Section  foreman  of  a  railroad;  his  duties. — A  section  foreman  of  a 
railroad  is  not  a  person  in  charge  of  a  switch,  within  the  meaning  of 
subdivision  5  of  section  2590  of  the  Code  of  1886,  in  the  sense  that  it  is 
his  duty  to  see  that  it  is  properly  opened  or  closed ;  his  duty  is  rather 
that  of  a  superintendent  under  subdivision  two  of  said  section,  to  su- 
perintend and  see  that  the  ways,  works,  machinery  and  plant  are  kept 
in  order. 

4.  Person  in  charge  or  control  of  a  switch. — If  no  person  has  been 
specially  appointed  to  the  duty  of  opening  and  closing  a  switch,  and  a 
spur  track,  connected  with  the  main  line  of  such  switch,  is  in  constant 
use  in  order  that  trains  may  pass  each  other,  and  the  engineers  and 
conductors  are  provided  with  keys  to  the  switch  for  that  purpose,  such 
persons,  pro  hac  vicey  are  in  charge  of  the  switch  within  the  meaning 
of  the  statute. 

5.  Action  for  negligence  of  persons  in  charge  of  switch;  sufficiency  of 
evidence  to  submit  question  to  jury. — Where,  in  an  action  against  a  rail- 
road company  for  personal  injuries  to  an  employ e*  caused  by  a  train 
going  through  an  open  switch,  there  is  a  count  in  the  complaint  charg- 
ing negligence  on  the  part  of  persons  in  the  employ  of  the  defendant, 
who  had  charge  of  the  switch,  in  leaving  it  open,  and  there  was  evi- 
dence that  the  switch  was  provided  with  a  suitable  lock,  that  the  sec- 
tion foreman,  conductors  and  engineers  each  had  a  key,  that  the 
switch  was  used  about  30  minutes  before  the  accident,  and  the  en- 
gineer then  using  the  switch  testified  that  it  was  properly  secured  be- 

Vol.  101, 


Digitized  by 


Google 


1893.1  OF  ALABAMA.  489 

f Birmingham  Railway  &  Electric  Co.  v.  Baylor.] 

fore  he  left  it,  there  was  sufficient  evidence  to  submit  to  the  jury 
plaintiff's  right  to  recover  under  such  count. 

6.  When  averment  of  two  acts  of  negligence  constitutes  but  one  cause  of 
action;  evidence  to  justify  recovery  under  such  count. — Where  in  an  ac- 
tion against  a  railroad  by  employ^  for  injuries  resulting  from  a  train 
running  into  an  onen  switch,  it  is  averred  in  a  count  of  the  complaint 
that  the  injuries  were  caused  by  the  negligence  of  defendant's  em- 
ployes, who  had  charge  of  the  switch,  in  failing  to  properly  secure  it, 
and  by  the  negligence  of  persons  in  defendant's  employ,  who  had 
charge  of  the  train,  in  failing  to  properly  supply  it  with  equipments 
for  bringing  it  to  a  quick  stop,  by  reason  of  which  failures  said  switch 
did  come  open,  such  count  contains  but  one  cause  of  action,  based 
upon  the  co-operating  negligence  of  the  two  classes  of  persons ;  and 
without  the  proof  of  negligence  of  both  there  can  be  no  recovery  un- 
der the  count. 

7.  Dummy  railroads  subject  to  same  rules  as  to  use  of  safeguard*  and 
appliances  as  ordinary  railroads. — Corporations  or  persons  operating 
dummy  lines  engaged  in  running  both  passenger  and  freight  trains, 
that  have  regular  stations  and  section  foremen,  and  use  engines  capa- 
ble of  great  speed,  and  which  traverse  a  large  section  of  country,  are 
required  to  observe  the  same  rules  and  regulations  and  adopt  and  use 
such  appliances  and  safeguards  as  are  in  use  and  deemed  necessary 
by  well  regulated  railroads  of  the  ordinary  character.  (Birmingham 
Ry.  &  Elec.  Co.  v.  Allen,  99  Ala.  859,  followed.) 

8.  Action  against  railroad  company;  relevant  evidence. — In  an  action 
for  injuries  to  a  railroad  employe"  caused  by  the  train  on  which  he  was 
employed  running  through  an  open  switeh,  where  there  was  evidence 
that  locks  had  been  used  on  defendant's  switches  for  six  months  and 
other  evidence  that  a  lock  had  never  been  put  on  the  switch  in  ques- 
tion, the  evidence  of  a  witness  that  he  was  employed  by  defendant  up 
to  two  months  before  the  accident,  and  that  there  were  then  no  locks 
in  use  on  the  road,  is  relevant  and  admissible. 

9.  Same;  conclusion  of  witness. — In  an  action  for  injuries  arising 
from  a  train  running  through  an  open  switch,  the  engineer  of  the 
train  which  had  been  the  last  to  pass  through  the  switch  previous  to 
the  accident,  can  not  testify  that  the  switch  was  secure  when  he 
passed  through  it,  without  first  stating  its  condition  and  how  it  was 
secured. 

Appeal  from  the  Birmingham  City  Court. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  was  an  action  brought  by  the  appellee,  through 
his  next  friend,  against  the  appellant  corporation  ;  and 
sought  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant. 

On  the  examination  of  J.  J.  Kennedy,  as  a  witness  for 
the  plaintiff,  he  testified  that  he  was  a  locomotive  en- 
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gineer  and  had  been  about  fourteen  years ;  that  the 
plaintiff  was  injured  while  running  as  fireman  on  the 
same  dummy  on  which  he  was  engineer.  After  testify- 
ing as  to  the  accident  which  resulted  in  the  injury  to  the 
plaintiff,  he  testified  that  he  examined  the  switch  after 
the  wreck,  and  it  was  at  that  time  open  to  the  side  track, 
and  was  all  right  except  for  the  absence  of  a  switch  lock; 
but  that  there  was  no  one  at  the  switch  to  undertake  to 
signal  that  there  was  danger  from  the  switch  being  open. 
The  plaintiff  then  asked  the  witness  the  following  ques- 
tion :  "I  will  ask  you  if  you  know  what  the  custom  is  of 
well  regulated  railroads  as  to  the  manner  of  securing 
switches?' '  The  defendant  objected  to  this  question  on 
the  ground  that  the  witness  was  not  shown  to  know  the 
custom  upon  the  kind  of  railroad  or  dummy  line  that 
was  operated  by  the  defendant,  and  upon  which  plaintiff 
was  injured.  The  court  overruled  the  defendant's  ob- 
jection, and  defendant  duly  excepted.  The  witness  stated 
that  he  knew  what  the  custom  was  upon  well  regulated 
railroads,  and  that  the  custom  was  to  have  locks  on  the 
switches.  The  defendant  also  moved  to  exclude  this 
answer  on  the  same  grounds,  and  duly  excepted  to  the 
court's  overruling  this  motion. 

On  the  examination  of  L.  M.  McLemore,  as  a  witness 
for  the  plaintiff,  he  testified  that  he  had  been  in  the  em- 
ploy of  the  defendant,  and  knew  the  location  of  the 
switch  at  which  the  accident  occurred ;  that  he  did  not 
know  whether  there  was  a  lock  on  said  switch  when  he 
was  running  on  the  train  of  the  defendant ;  that  he  did 
not  see  any,  and  that  two  months  before  the  plaintiff 
was  injured  he  ran  into  the  same  switch.  The  defend- 
ant moved  to  exclude  that  portion  of  this  witness'  testi- 
mony in  which  he  testified  that  two  months  before  the 
accident  he  ran  into  the  switch  at  the  place  of  the  acci- 
dent; but  the  court  overruled  the  defendant's  motion, 
to  which  ruling  the  defendant  duly  excepted. 

The  defendant  introduced  as  a  witness  one  William  Dill, 
who  testified  that  he  was  an  engineer  on  the  defendant's 
road,  and  that  on  the  night  of  the  accident  he  passed 
on  to  the  side-track,  at  the  switch  where  the  accident 
occurred,  for  the  purpose  of  letting  the  engine  on  which 
the  plaintiff  was  fireman  pass  by,  going  on  to  Bessemer, 
which  was  about  30  or  40  minutes  before  the  accident 
occurred  ;  that  after  this  train  had  passed  on  be  moved 
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out  of  the  side-track  on  to  the  main  line,  and  went  on 
to  Birmingham.  The  defendant  then  asked  the  witness 
the  following  question :  "Tell  the  jury  the  condition  of 
the  switch  after  you  moved  out,  whether  it  was  safe  or 
not?"  Plaintiff  objected  to  this  question,  in  that  it 
called  for  a  conclusion  of  the  witness,  which- object  ion 
the  court  sustained,  and  the  defendant  duly  excepted. 
The  defendant  then  asked  the  witness  to  "state  whether 
it  would  be  reasonably  safe  for  a  train  no  pass  over  the 
switch  left  as  you  left  it  that  night?' '  The  court  sus- 
tained the  plaintiff's  objection  to  this  question,  and  the 
defendant  duly  excepted. 

The  defendant  requested  the  court  to  give,  among 
others,  the  following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each  of  them  as 
asked  :  (4.)  "I  charge  you  that  the  law  does  not  require 
the  defendant  to  use  the  latest  improvements  or  inven- 
tions in  the  operation  of  its  road,  but  that  the  law  is 
satisfied  if  the  switch  is  reasonably  safe  for  its  employes; 
and  I  charge  you  that  if  you  believe  from  the  evidence 
that,  on  the  morning  of  the  accident,  the  defendant's 
switch  was  reasonably  safe  if  properly  used,  you  must 
find  for  the  defendant."  (5.)  "If  you  believe  from  the 
evidence  that  on  the  morning  of  the  accident  the  section 
boss  left  the  switch  locked  in  the  condition  testified  to  by 
witness  Aldrich,  and  that  he  did  not  have  occasion,  and 
that  his  duties  did  not  require  him,  to  examine  the 
switch  afterwards  during  the  day,  and  that  he  did  not 
know  but  that  the  switch  was  locked  at  the  time  of  the 
accident,  then  you  must  find  for  the  defendant  upon  the 
first  and  second  and  third  counts  of  the  complaint." 
(16.)  "I  charge  you  that,  under  the  evidence  in  this 
case,  you  must  find  in  favor  of  the  defendant." 

The  other  facts  pertaining  to  the  questions  considered 
by  this  court  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion.  In  accordance  with  the  verdict 
of  the  jury,  there  was  judgment  for  the  plaintiff  assess- 
ing his  damages  at  $2,300.  The  defendant  appeals,  and 
assigns  as  error  the  rulings  of  the  trial  court  upon  the 
evidence,  to  which  exceptions  were  reserved,  and  the 
refusal  of  the  court  to  give  the  several  charges  asked  by 
the  defendant. 

R.  H.  Pearson  and  John  P.  Martin,    for  appellant. 

Lane  &  White,  contra. 
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COLEMAN,  J. — The  plaintiff  Baylor,  a  minor,  sues 
by  his  next  friend  under  the  Employer's  Liability  Act, 
section  2590  of  the  Code,  to  recover  damages  for  injuries 
sustained  while  in  the  employment  of  defendant  as  fire- 
man. As  the  case  must  be  reversed  for  causes  hereafter 
considered,  we  deem  it  proper  to  consider  the  sufficiency  of 
the  complaint,  lest  our  failure  to  do  so,  be  construed  as 
an  admission  that  the  complaint  is  free  from  error.  It 
is  proper  to  add,  in  justice  to  the  trial  court,  that  the 
defendant  did  not  demur  to  the  complaint,  and  trial  was 
had  upon  the  general  issue.  It  is  necessary  to  clearly 
understand  and  keep  constantly  in  view  the  several 
causes  of  action  as  laid  in  each  count,  to  test  the  correct- 
ness of  the  rulings  of  the  court  upon  questions  of  evi- 
dence and  instructions  to  the  jury.  We  have  hereto- 
fore declared  many  of  the  principles  embodied  in  the 
Employer's  Liability  Act,  and  defined  rules  of  pleading 
to  be  observed  in  framing  the  complaint,  and  pleas 
thereto.  In  the  case  of  Highland  Ave.  &  Belt  R.  R.  Co.  v. 
Dmenberry,  94  Ala.  413,  419,  10  So.  Rep.  274,  it  was 
declared  that,  "when  the  plaintiff,  in  a  single  count, 
shifts  his  right  of  action,  from  one  ground  to  another, 
and  states  several  breaches  of  duty  in  the  alternative,  or 
disjunctively,  so  that  it  is  impossible  to  say  upon  which 
of  several  equally  substantive  averments  he  relies  for 
the  maintenance  of  his  action,  then  there  is  such  confu- 
sion and  obscurity  as  to  the  ground  upon  which  a  re- 
covery is  claimed  that  the  defendant  is  not  clearly  in- 
formed of  the  matter  to  be  put  in  issue,  and  a  count  so 
substantially  variant  and  contradictory,  is  demurrable. 
*  *  *  Inextricable  confusion  of  issues  would  result  from 
the  blending  in  one  count  of  a  number  of  distinct 
breaches  of  duty  as  independent  grounds  of  recovery,  to 
be  chosen  from  and  relied  upon  at  the  election  of  the 
plaintiff.  Perspicuity  and  certainty  in  his  pleadings  are 
not  exacted  of  the  plaintiff  if  he  is  permitted  to  put  for- 
ward in  one  count  several  independent  causes  of  action, 
stated  in  such  ambiguous  terms  as  to  leave  the  defend- 
ant wholly  in  doubt  as  to  what  alleged  breach  of  duty  is 
really  made  the  ground  of  the  charge  of  liability." 
These  rules  were  declared  as  applicable  to  the  complaint 
then  under  consideration,  an  examination  of  which 
showed  that  several  causes  of  action  and  distinct 
breaches  of  duty,  arising  under  separate  subdivisions  of 
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section  2590,  were  united  and  blended  in  one  count,  and 
in  some  instances  averred  in  the  alternative.  The  rule 
declared  in  the  Dusenberry  Case  in  regard  to  the  plead- 
ings was  recognized  in  the  case  of  Kansas  City,  M.  &  B. 
R.  R.  Co.  v.  £*/r*on,97Ala.240,12So.  Rep. 90.  In  the 
caseof /,.  &  X.  R.  R.  Co.  v.  Mothershed,  97  Ala.  261, 12  So. 
Rep.  714,  referring  to  the  Dusenberry  Case,  supra,  we  said  : 
"It  was  not  held,  that  when  several  causes  of  action 
averred  and  relied  on  for  recovery  arose  under  the  same 
subdivision  of  section  2590  of  the  Code  were  stated  sepa- 
rately, but  not  disjunctively,  and  each  averment  con- 
tained a  substantive  cause  of  action  such  a  count  was 
demurrable.  A  count  of  this  character  fully  informs  the 
defendant  that  each  substantive  averment  is  relied  upon, 
and  he  may  prepare  his  defense  accordingly.  Proof  of 
either  will  authorize  a  recovery.  The  distinction  must 
be  kept  in  mind,  where  a  single  count  contains  several 
distinct,  independent  averments  each  presenting  a  sub- 
stantive cause  of  action,  and  a  count  containing  several 
averments  all  of  which  combined  together  make  up  the 
one  cause  of  action  averred.  As  to  the  former,  proof  of 
either  will  authorize  a  recovery,  whereas  in  the  latter  it 
is  necessary  to  prove  each  of  the  averments,  in  order  to 
sustain  the  cause  of  action  as  laid."  Mere  redundancy 
will  not  vitiate  a  complaint.  The  redundant  portion 
may  be  stricken  out,  or  rejected  as  surplusage.  Let  us 
apply  these  principles  to  the  several  counts  of  the  com- 
plaint, and  also  examine  the  ruling  of  the  co.urt  upon 
the  several  instructions  refused,  with  reference  to  the 
evidence  as  applicable  to  the  several  counts.  The  negli- 
gence charged  in  the  first  count  is  "of  persons  in  the 
employment  of  the  defendant  who  had  charge  of  the 
switch  *  *  *  in  leaving  said  switch  open"  &c.  The 
cause  of  action  here  averred  is  that  given  by  subdivision 
5  of  section  2590.  The  question  arises,  as  to  who  was 
in  charge  of  the  switch,  and  what  is  meant  by  "charge 
or  control  of  a  switch?' ' 

The  defendant  introduced  evidence  as  follows  :  "Mr. 
Aldrich  had  charge  of  looking  after  the  switches  and 
keeping  them  in  order  ;  he  was  the  section  boss  or  road 
master.  Aldrich  was  the  man  that  looked  after  the 
switches.  The  sections  were  seven  or  eigjht  miles.' ' 
Turning  to  Aldrich 's  testimony,  and  he  states  that  he 
was  section  foreman,  that  he  went  his  rounds  the  morn- 
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ing  of  the  day  on  which  plaintiff  was  injured  at  night. 
"I  did  not  have  occasion  to  pass  there  any  more  during 
the  day  ;  I  had  no  notice  of  or  reason  to  think  that  the 
lock  had  been  taken  away  up  to  the  time  that  Baylor  was 
hurt. "  We  do  not  think  the  section  foreman  was  a  per- 
son in  charge  of  the  switch  in  such  sort  that  it  was  his 
duty  to  attend  to  and  watch  the  switch  and  see  that  it 
was  properly  closed  or  opened.  His  duty  was  rather 
that  of  a  superintendent  under  subdivision  2,  and  he  was 
required  to  superintend  and  see  that  the  ways,  works, 
machinery  and  plant,  so  far  as  these  terms  embraced 
his  duties,  were  kept  in  order;  and  if  it  could  be  said 
that  he  was  in  charge  of  the  switch  in  any  sense,  it 
would  be  for  this  purpose,  and  not  for  the  purpose 
of  attending  to  the  closing  or  opening  of  the  switch. 
See  Burton's  Case,  supra.  No  special  person  was  put 
in  charge  of  the  switch,  and  yet  we  are  satisfied 
that,  under  the  evidence,  there  were  persons  in  charge  of 
the  switch,  within  the  meaning  of  the  statute. 

The  evidence  for  the  defendant  is  that  the  switch  was 
provided  with  a  suitable  lock,  and  that  the  section  fore- 
man, conductor  and  engineer,  each  were  provided  with 
a  key  to  this  lock.  If  the  foreman,  Aldrich,  was  not 
charged  with  the  duty  of  attending  to  the  opening  and 
fastening  of  the  switch,  and  no  one  was  specially  ap- 
pointed to  this  duty,  and  the  spur  track,  connected  to 
the  main  line  by  this  switch ,  was  in  constant  use  in  or- 
der that  the  trains  might  pass  each  other,  and  the  en- 
engineers  and  conductors  were  provided  with  keys  for  this 
purpose,  there  is  no  other  conclusion  open,  but  such  per- 
sons, pro  hac  vice,  were  in  charge  of  the  switch.  The  ev- 
idence shows  that  William  Dill,  an  engineer  in  charge  of 
an  engine,  used  the  spur  track  about  thirty  minutes  be- 
fore the  accident.  True  he  testifies  that  he  saw  that  the 
switch  was  properly  secured  (not  shown  to  be  locked) 
before  he  left  it,  but  the  evidence  is  conclusive,  that  the 
next  train  passing  along,  and  upon  which  plaintiff  was 
injured,  left  the  main  track  and  went  through  the  switch 
on  the  spur  track  in  about  thirty  minutes  afterwards. 
We  think  there  was  sufficient  evidence  to  submit  to  the 
jury  plaintiff's  demand  under  the  first  count  of  this 
complaint.  There  was  no  error  in  refusing  the  4th,  5th 
and  6th  charges  requested  by  the  defendant. 

We  come  now  to  the  second  count,  and  this  count  brings 
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up  for  consideration  the  principles  of  pleading  referred 
to  in  a  former  part  of  this  opinion .  It  is  averred  in  this 
count  that  the  injury  was  9aused  by  "the  negligence  of 
of  persons  in  the  employment  of  the  defendant,  who  had 
charge  of  the  switch ,  *  *  in  failing  to  properly  fasten  or 
secure  said  switch  so  that  the  same  would  not  come  open, 
and  by  reason  of  the  negligence  of  persons  in  the  employ- 
ment of  the  defendant,  who  had  charge  of  said  train,  to 
properly  supply  it  with  equipments  for  bringing  the 
same  to  a  quick  stop,  by  reason  of  which  said  failures 
[plural]  said  switch  did  come  open,  thereby/ '  Ac. 
"  Plaintiff  avers  that  he  was  aware  that  persons  superior 
to  him  engaged  in  the  service  or  employment  of  the  de- 
fendant knew  that  said  switch  was  not  properly  fastened 
or  secured,  and  that  said  train  was  not  properly  equipped 
for  coming  to  a  quick  stop,"  Ac.  This  count  considered 
as  a  whole  is  very  confused.  The  negligence  first 
charged  consists  in  a  failure  to  "properly  fasten  or  se- 
cure said  switch,"  and,  as  we  interpret  it,  arises  as  in 
the  first  count  under  subdivision  5  of  the  act.  The  neg- 
ligence next  charged  is  the  failure  to  properly  supply 
the  train  "with  equipment  for  bringing  the  same  to  a 
quick  stop.' '  This  charge  is  for  a  defect  in  the  ways, 
works,  machinery  or  plant,  and  arises  under  subdivision 
1  of  the  act,  and  it  is  averred  that  the  failure  to  provide 
"equipments  for  bringing  the  same  to  a  quick  stop"  was 
by  reason  of  the  negligence  of  the  persons  "who  had 
charge  of  the  train.' '  The  conductor  had  charge  of  the 
train  at  this  time,  and  there  is  no  averment  nor  proof 
that  it  was  his  duty  to  supply  "proper  equipments.' ' 
Moreover,  the  act  itself  provides  that  the  master  or  em- 
ployer is  not  liable  under  subdivision  1  (for  defect  in  the 
ways,  works,  machinery  or  plant),  unless  the  defect 
therein  mentioned  arose  from ,  or  had  not  been  discov- 
ered or  remedied  owing  to  the  negligence  of  the  master 
or  employer,  or  of  some  person  in  the  service  of  the  mas- 
ter or  employer  and  entrusted  by  him  with  this  duty," 
&c.  The  count  contains  no  sufficient  averment  to  show 
a  liability  for  negligence  under  subdivision  1.  If  we 
consider  the  words,  "in  failing  to  properly  fasten  or  se- 
cure said  switch  so  that  the  same  wouJd  not  come  open," 
as  referring  to  a  defect  in  the  switch  itself,  and,  there- 
fore, as  charging  a  defect  in  the  ways,  works  and  ma- 
chinery or  plant  under  subdivision  1,  so  as  to  bring  both 
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charges  under  the  same  subdivision,  and  relieve  it  of  the 
objection,  that  two  substantive  causes  of  action,  arising 
under  different  subdivisions,  are  blended  in  one  count, 
the  count  is  objectionable  for  failing  to  make  the  neces- 
sary averments  to  show  a  liability  under  subdivision  1, 
in  that  the  "defect  arose  from  or  had  not  been  discovered 
or  remedied/ '  Ac,  as  required  by  the  act.    We  have  said 
the  count  was  not  demurred  to,  but  the  general  issue  was 
pleaded.     It  becomes  necessary  to  determine  in  what  the 
cause  of  action  charged  in  this  count  consists.     We  are  of 
opinion,  whether  it  be  regarded  as  uniting  a  cause  of 
action  under  subdivision  5  with  one  under  subdivision 
1,  or  whether  as  brought  wholly  under  subdivision  1, 
the  count  does  not    contain    two    substantive    distinct 
causes  of  action,  proof  of  either  of  which  will  authorize 
a  recovery ;  but  it  combines  "the  negligence  of  the  per- 
son in  charge  of  the  switch,  in  failing  to  properly  fasten 
or    secure    it,"    with  the  negligence  of  the  person  in 
'  'charge  of  said  train,  in  failing  to  properly  supply  it 
with  equipments  for  bringing  the  same  to  a  quick  stop," 
and  the  negligence  of  the  two  co-operated  and  together 
made  the  one  cause  causing  the  injury.     The  count  pro- 
ceeds, "by  reason  of  which  said  failures  [both  of  them] 
said  switch  did  come  open,"  which  caused  the  injury. 
The  count  further  proceeds,  "plaintiff  avers  that  he  was 
aware  that  persons  superior  to  him  engaged  in  the  ser- 
vice or  employment  of  the  defendant  knew  that  said 
switch  was  not  properly  fastened  or  secured  and  that 
said   train  was  not  properly  equipped  for  coming  to  a 
quick  stop,"  thus  continuing  to  combine  the  two  causes 
as  contributing  to  make  up  the  one  cause  charged  as 
producing  the  injury.     The  rule  is  very  clear,  that  to 
authorize  a  recovery  under  such  a  count,  the  plaintiff  is 
required  to  establish  the  negligence  as  laid,  and  without 
proof  of  both,  there  could  be  no  recovery  under  this 
count.     There  is  not  only  no  proof  that  it  was  the  duty 
of  persons  in  charge  of  the  train  to  supply  it  with  the 
"equipments' '  referred  to,  but  there  is  an  entire  absence 
of  proof,  that  there  was  any  defect  in  the  respect  charged. 
The  court,  therefore,  erred  in  refusing  to  give  the  second 
charge  asked  by  the  defendant,  which  requested  an  af- 
firmative charge  under  this  count.     Pleadings  should  be 
brief,    perspicuous    and    in  an  intelligible  form.     We 
think  there  is  much  room  to  improve  the  second  count 
under  these  rules. 
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As  we  construe  the  third  count  it  was  brought  under 
subdivision  5 .  It  is  averred  tl  Lat  the  inj  uries  were  caused 
"by  the  negligence  of  some  person  in  the  employment  of 
the  defendant  who  had  charge  of  the  switch,  *  *  in 
failing  to  have  properly  fastened  or  secured  the  said 
switch  so  that  the  same  would  not  come  open,  *  *  the 
engineer  in  charge  of  said  engine  negligently  failing  to 
use  all  proper  means  and  appliances  to  stop  said  engine 
so  that,"  &c.  From  the  reading  of  the  count,  we  are 
unable  to  determine  whether  the  pleader  intended  in  this 
count,  to  aver  that  the  negligence  of  the  person  in  charge 
of  the  switch,  and  the  negligence  of  the  engineer,  com- 
bined together,  formed  the  one  cause,  which  caused  the 
injury.  If  it  was  intended  to  charge  two  distinct  sub- 
stantive causes  of  action,  it  was  easy  to  frame  the  count 
in  such  manner  as  to  be  easily  understood.  If  the 
pleader  had  averred,  that  the  injuries  were  caused,  first, 
by  the  negligence  of  the  person  in  charge  of  the  switch, 
in  failing  to  properly  fasten  the  switch  so  as  to  prevent 
it  from  coming  open  when  struck  by  the  train  ;  second, 
by  reason  of  the  negligence  of  the  engineer  in  charge  of 
said  engine,  in  failing  to  use  proper  means  and  appli- 
ances to  stop  said  engine,  &c,  it  would  be  readily  under- 
stood. Other  phrases  or  statements  would  do  equally  as 
well  as  the  one  suggested  as  an  illustration. 

No  pleas  were  filed  to  the  4th  and  5th  counts.  We 
presume  the  case  was  tried  throughout  upon  the  general 
issue.  The  4th  count  charges  a  defect  in  the  ways,  works, 
machinery  and  plant  in  this,  that  the  switch  was  with- 
out a  lock  by  which  it  could  be  securely  fastened  and 
left ;  and  this  count  also  charges  negligence  in  the  en- 
gineer in  the  "rapid  running  of  the  train,  and  a  lack  of 
skill  or  proper  effort/ '  &c.  If  the  purpose  was  to  rely 
upon  each  as  a  substantive  cause  of  action,  that  averred 
under  subdivision  1,  and  that  under  subdivision  5,  each 
independent  of  the  other,  good  pleading  would  require 
a  separate  count  for  each.  Burton's  Case,  supra.  But 
if  it  was  intended  to  charge  the  two  as  one  cause,  it 
should  be  clearly  expressed.  We  have  stated  what  is 
necessary  in  either  case  to  authorize  a  recovery.  We 
have  also  stated  what  averments  are  necessary  to  show  a 
liability  under  subdivision  1 .  The  5th  count  charges  the 
engineer  with  negligence  in  the  rapid  rate  of  speed  at 
which  the  engine  was  run,  as  the  cause  of  the  injury. 
32 
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We  can  not  tell  what  the  evidence  will  be  in  this  re- 
spect on  another  trial  and  will  make  no  comments. 

We  know  of  no  reason  why  corporations  or  persons 
engaged  in  operating  dummy  lines,  like  that  of  the  de- 
fendant, should  not  be  required  to  observe  rules  and  reg- 
ulations and  adopt  and  use  appliances  and  safe  guards, 
which  are  in  use  and  deemed  necessary  by  well  regula- 
ted railroads  of  the  ordinary  character.  The  evidence 
shows  that  the  engines  of  defendant  are  capable  of  great 
speed,  that  it  is  engaged  in  running  both  passenger  and 
freight  trains,  has  regular  stations  and  section  foremen, 
and  traverses  a  large  section  of  country.  We  considered 
the  responsibility  of  those  operating  dummy  engines  to 
some  extent  in  the  case  of  Birmingham  Min.  R.  R.  Co. 
v.  Jacobs,  92  Ala.  187,  199,  9  So.  Rep.  320 ;  and  in  the 
more  recent  case  of  Birmingham  Railway  &  Elec.Co.r. 
Allen,  99  Ala.  359,  13  So.  Rep.  8,  one  cause  of  action 
charged  was  the  negligence  of  the  defendant  »in  failing 
to  provide  locks  for  switches,  and  we  held,  there  could 
be  no  difference  in  the  application  of  the  principle  to 
dummy  engines  and  engines  of  the  ordinary  character. 

There  are  two  assignments  of  error  based  upon  ex- 
ceptions to  the  ruling  of  the  court  as  to  the  admis- 
sion and  rejection  of  testimony.  There  was  no  error 
in  permitting  the  witness  to  state  the  condition  of  the 
switch  two  months  prior  to  the  injury.  One  of  the 
disputed  questions  was  whether  Uie  defendant  had  ever 
supplied  the  switch  with  locks.  There  was  evidence 
tending  to  show  that  locks  had  been  continually  used 
for  a  period  of  six  months  with  the  exception  of  two 
or  three  days.  The  witness  tesified  that  he  was  in  the 
employ  of  defendant  up  to  two  months  before  the  in- 
jury, and  there  were  no  locks  in  use.  There  was  other 
evidence  from  which  a  jury  might  infer  that  a  lock  had 
never  been  put  on  this  switch,  while  there  was  evidence 
offered  by  defendant  to  the  contrary.  In  fact  the  sec- 
tion foreman  testified  he  locked  the  switch  on  the  morn- 
ing of  the  day  of  the  injury.  These  disputed  facts  can 
be  determined  only  by  the  jury.  It  was  not  proper  for 
the  witness,  William  Dill,  to  state  in  the  first  instance, 
that  the  switch  was  safe  after  he  moved  out  from  it.  It 
was  proper  to  permit  him  to  state  its  condition,  how  it 
was  secured,  and  then  state  whether  or  not  it  was  secure. 
The  evidence  showed  that  he  was  competent  as  an  expert 
Vol.  101. 
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to  give  his  opinion.  Whether,  it  was  negligence  per  8e, 
not  to  provide  locks  for  switches  under  the  evidence  in 
this  case,  was  a  question  for  the  jury.  This  record  shows 
that  one  of  defendant's  witnesses,  J.  B.  Downey,  a 
master  mechanic,  testified  that  "The  switches  are  not 
safe  unless  they  are  locked  down  ;  the  jostling  of  the  train 
throws  them  over.' y  There  is  other  evidence  in  conflict 
with  this  testimony.  The  truth  must  be  ascertained  by 
the  jury. 

The  plaintiff,  his  mother,  and  stepfather  are  all  living. 
It  will  be  an  easy  matter  on  another  trial  to  furnish  the 
necessary  proof,  if  it  exist,  to  show  that  plaintiff  may  re- 
recover  for  time  during  his  minority. 

We  have  given  this  case  careful  consideration  and 
think  we  have  said  all  that  is  necessary,  in  order  to  have 
the  pleadings  put  in  proper  form  for  another  trial,  and 
for  a  just  determination  of  all  the  questions  which  will 
arise. 

Reversed  and  remanded. 


Ashurst  v.  Peck  et  al.  12  j 

Bill  in  Equity  to  enforce  Specific  Performance  of  a  Contract     |J{|  J 
for  the  Sale  of  Land.  |ioT^ 

1 110   i 

1.  Maintenance;  subordinate  possession  by  vendor. — Where  one,  who  101    499 
is  in  possession  of  lands  under  a  contract  of  purchase,  executes  a  igt   547 
mortgage  thereon,  a  conveyance  of  said  lands  under  a  foreclosure  sale  1IoT~49»1 
as  provided  in  said  mortgage,  and  a  deed  from  such  purchaser  to  an-  )!■      * 
other  are  not  void  for  maintenance  as  against  the  original  owner,  who,  |Wl   ggl 
after  the  death  of  his  vendee  under  the  contract  of  sale,  took  possess- 

ion  of  the  lands  and  received  the  rents  therefrom;  the  possession  of 
the  lands  and  the  pernancy  of  the  rents  by  the  original  owner  and 
vendor  being  presumed  to  be  subordinate  to  the  equitable  title  of  his 
vendee's  mortgagee  and  those  claiming  under  him. 

2.  Bill  to  enforce  specific  performance;  failure,  to  a rer  when  purchase 
money  payable. — When  a  contract  of  purchase  stipulates  that  the  ven- 
dor will  convey  the  lands  when  the  "vendee  pays  or  causes  to  be 
paid"  the  purchase  money,  and  that  the  contract  was  based  on  a  note 
then  executed  by  the  vendee  and  another  note  he  would  thereafter 
execute  for  the  purchase  money,  a  bill  filed  by  one  claiming  under  the 
vendee  against  the  administratrix  of  the  vendor  to  enforce  the  specific 
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performance  of  said  contract,  which  avers  that  complainant  does  not 
know  whether  the  notes  were  ever  executed,  and  makes  no  other  aver- 
ment as  to  when  the  contract  was  to  be  performed  by  the  vendee  pay- 
ing the  purchase  money,  is  not  open  to  demurrer  on  the  ground,  that 
it  fails  to  show  when  the  purchase  money  was  payable,  since  the  com- 
plainant could  assume  that  the  contract  was  to  be  performed  by  the 
vendee  within  a  reasonable  time. 

3.  Same;  insufficient  demurrer. — Although  in  such  a  bill,  an  aver- 
ment that  the  '  'complainant  does  not  know  whether  the  notes  were 
ever  executed  or  not"  iB  insufficient  to  excuse  a  more  specific  aver- 
ment of  the  terms  of  a  contract,  in  that  it  does  not  show  that  com- 
plainant had  done  what  he  ought  to  Imve  done  to  inform  himself  in 
the  premises,  a  demurrer  on  the  ground  that  "the  bill  fails  to  des- 
cribe the  notes  alleged  to  have  been  executed  for  the  purchase  money, 
or  to  show  when  same  was  due,"  is  not  sufficient  to  raise  this  objec- 
tion. 

4.  Hill  in  equity  to  specifically  enforce  a  contract;  stale  demand. — A 
demurrer  to  a  bill,  filed  by  one  claiming  under  the  vendee  in  a  con- 
tract of  purchase  to  enforce  the  specific  performance  of  said  contract, 
on  the  ground  that  the  "alleged  right  of  complainant  is-  stale,"  is 
based  on  the  ground  that  a  demand  or  claim  by  the  complainant  has 
not  been  asserted  for  so  long  a  time  that  the  court  is  without  equity 
to  enforce  it;  and  does  not  raise,  as  an  objection  to  the  maintenance 
of  the  bill,  that  the  complainant  has  so  acquiesced  in  the  assertion  by 
the  vendor  and  his  personal  representative  of  possession  of  the  land, 
and  a  retention  by  them  of  the  rents  and  profits,  that  a  court  of  equity, 
in  the  discretionary  exercise  of  its  jurisdiction  to  enforce  an  executory 
contract,  will  not  lend  its  aid  to  the  enforcement  of  the  contract  in- 
volved in  such  suit. 

5.  Jin  I  to  enforce  the  specific  performance  of  a  contract  of  sale;  tender 
of  deed  before  filing  bill  not  necessary. — It  is  not  essential  to  the  main- 
tenance of  a  bill  for  the  specific  performance  of  a  contract  of  sale, 
that  the  complainant,  who  is  the  vendee,  should  offer  to  perform  or 
tender  a  deed  before  filing  the  bill ;  a  failure  to  do  so  affects  only 
the  question  of  costs. 

6.  Vendor  in  possession  accountable  for  rents  and  profits. — A  vendor 
of  land,  who  has  retained  title  and  taken  possession,  and  has  bound 
himself  to  convey  on  payment  of  the  purchase  money,  is  accountable 
to  the  vendee  or  his  assignee  for  rents  and  profits  arising  from  said 
lands,  to  the  same  extent  that  a  mortgagee  in  possession  is  account- 
able to  the  mortgagor. 

Appkal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Jere  N.  Williams. 

The  bill  in  this  case  was  filed  on  June  11,  1892,  by 
the  appellant,  James  V.  Ashurst,  against  the 
appellees,  and  prayed  for  the  enforcement 
and      the      specific     performance       of       a      contract 
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of  purchase.  The  averments  of  the  bill  are  suffi- 
ciently stated  in  the  opinion.  The  defendant  demurred 
to  the  bill  on  the  following  grounds  :  "1st.  Bill  and  exhibit 
thereto  show  that  the  relation  of  mortgagor  and  mort- 
gagee did  not  exist  between  Charles  F. 
Ashurst  and  A.  B.  Peck,  but  that  the  relation  was  that 
of  vendor  and  vendee.  2d.  Said  complainant  on  the 
facts  stated  in  the  bill  has  no  right  to  redeem.  3d.  The 
exhibits  attached  to  the  bill  disclose  an  unconditional 
executory  contract  of  sale  from  A.  B.  Peck  to  Chas  F. 
Ashurst,  and  said  transaction  can  not  be  held  a  mort- 
gage at  the  instance  of  the  complainant.  4th.  And 
these  defendants  demur  specially  to  so  much  of  said  bill 
as  seeks  to  have  an  accounting  of  the  rents  and  profits 
of  said  lands,  or  the  use  or  occupation  thereof,  and  for 
grounds  of  demurrer  assign  the  same  grounds,  severally 
and  separately  as  are  above  assigned  to  the  whole  bill . 
5th.  The  bill,  as  one  for  specific  performance,  is  insuf- 
ficient in  showing  that  the  complainant  had  ever  offered 
to  perform  his  part  of  the  contract.  6th.  The  bill  fails 
to  show  that  any  tender  was  ever  made  to  defendant's 
administrator  of  the  amount  due.  7th.  The  bill  fails 
to  show  that  any  deed  was  ever  tendered  to  either  of 
the  defendants  for  execution.  8th.  That  it  appears  by 
the  bill  of  complaint,  that  at  the  time  the  complainant 
acquired  the  interest  in  the  lands  upon  which  he  predi- 
cates his  bill,  said  lands  were  adversely  held.  9th.  The 
bill  fails  to  describe  the  notes  alleged  to  have  been  exe- 
cuted for  the  purchase  money,  or  to  show  when  same 
were  due.  10th.  The  equity  of  redemption  was  cut  off 
by  the  foreclosure  of  the  mortgage,  and  the  statutory 
right  of  redemption  was  barred  before  the  bill  was  filed . 
11th.  The  alleged  right  of  complainant  is  stale.  12th. 
The  complainant's  right  to  redeem  is  barred  by  the 
statute  of  two  years.' ' 

Upon  the  submission  of  the  cause  upon  the  demurrer, 
the  chancellor  sustained  it ;  and  his  decree  in  this  behalf 
is  here  assigned  as  error,  on  the  present  appeal  by  the 
complainant. 

Brickell,  Semple  &  Gunter,  for  appellant. — The  re- 
lation existing  between  A.  B.  Peck  and  Chas.  F.  Ashurst 
resulting  from  the  agreement  of  sale  was  that  of  vendor 
and  vendee. — Micou   v.  Ashurst,   55  Ala.   607;    Spies  v. 
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Price,  91  Ala.  166,  8  So.  Rep.  405;  Moseley  v.  Moseley, 
86  Ala.  289,  5  So.  Rep.  732. 

When,  as  in  this  case,  the  vendor  stipulates  to  make 
title  on  the  payments  of  the  purchase  money  at  a  future 
day,  the  court  pursuing  its  own  maxim  of  looking  upon 
and  treating  that  as  done,  which  ought  to  have  been 
done,  or  which  the  parties  contemplate  shall  be  done  in 
the  final  execution  and  consummation  of  the  contract, 
for  most  purposes  regards  the  contract  as  specifically  ex- 
ecuted. The  vendee  is  the  equitable  owner  of  the  land — 
the  vendor  is  the  owner  of  the  purchase  money.  To  the 
land  a  trust  attaches  ;  of  it  the  vendor  is  seized  for  the 
use  of  the  vendee.  The  trust  binds  the  land,  while 
the  legal  estate  remains  in  the  vendor ;  and  it  will  bind 
the  heir  or  devisee  succeeding  to  it,  and  every  one  claim- 
ing under  the  vendor,  except  a  bona  fide  purchaser  with- 
out notice  ;  as  land,  the  vendee  may  convey  or  devise  it ; 
and  as  land  it  is  descendible  to  his  heirs. —  Wimbish  v.  M. 
M.  B.  &  L.  Asso. ,  69  Ala.  575  ;  Haughtvout  v.  Murphy,  22 
N.  J.Eq.  531;  Pomeroy  on  Contracts,  §§  314,  315;  1 
Pomeroy'sEq.,  g§  368-72;  3  Pomeroy's  Eq.,  §§  1161, 
1406 ;  2  Story's  Eq. ,  §§  789-90. 

The  possession  by  Peck  after  the  death  of  Chas.  F. 
Ashurst  was  presumed  to  be  in  subordination  and  subser- 
vient to  the  equitable  estate  of  Chas.  F.  Ashurst's  mort- 
gagee, and  therefore,  subservient  to  the  title  acquired 
by  the  purchaser  at  the  mortgage  sale. — Graham  v  Nel- 
son, 5  Hump.  611;  Olivine  v.  Holman,  23  Penn.  St.  284. 
The  right  attempted  to  be  enforced  by  the  complainant 
was  not  a  stale  demand.  The  time  of  payment  of  the 
purchase  money,  or  of  making  title,  was  not  of  the  es- 
sence of  the  contract,  and  the  enforcement  specifically  of 
the  contract,  at  the  instance  of  either  party,  is  a  matter 
of  course,  unless  there  be  such  a  change  of  circumstances, 
as  would  render  it  inequitable . — Chadwell  v.  Winston,  3 
Tenn.  Ch.  110;  Edgerton  v.  Peckham,  11  Paige,  352 ;  Wat- 
ersv.  Travis,  9  Johns.  450;  Leaird  v.  Smith,  44  N.  Y. 
618 ;  Morris  v.  Iioyt,  11  Mich.  9 ;  Pomeroy  on  Contracts, 
§  371,  note,  p.  444.  The  defendant  was  liable  for  the 
rents  and  profits  that  had  been  received  while  in  possess- 
ion of  thS  property.  While  Peck  and  Charles  F.  As- 
hurst bore  to  each  other  the  relation  of  vendor  and  ven- 
dee, and  that  relation  is  distinguishable  from  that  of 
mortgagor  and  mortgagee,  yet  in  this  State  it  has  long 
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been  settled  that  when  the  vendor  of  land  retains  the 
legal  title  covenanting  or  promising  to  convey  it  on  pay- 
ment of  the  purchase  money,  he  carves  out  his  own  se- 
curity which  is  in  the  nature  of  a  mortgage,  and  to  which 
all  the  essential  incidents  of  a  mortgage  attach . — Lower y 
r.  Peterson,  75  Ala.  109 ;  Bankhead  v.  Owen,  60  Ala.  457  ; 
Hightower  v  Rigsby,  56  Ala.  126;  Hughes  v.  Hatchett,  55 
Ala.  ,631. 

If  there  were  not  allegations  in  the  bill  showing  an 
offer  on  the  part  of  the  complainant  to  pay  the  purchase 
money ;  and  if  he  were  not  excused  from  tendering  a 
deed  to  the  heirs  of  Peck,  a  failure  in  these  respects 
would  not  be  a  cause  of  demurrer  ;  it  would  affect  only 
the  question  of  costs. — Stevenson  v.  Maxwell,  2  Comst. 
(N.  Y.)  408;  Bruce  v.  Tilson,  25  N.  Y.  194;  Morris  v. 
Hoyt,  11  Mich.  9 ;  Irvin  v.  Gregory,  13  Gray  215. 

J.  M.  Chilton  and  J.  M.  Falkner,  contra. — The  rela- 
tion between  A.  B.  Peck  and  Chas.  F.  Ashurst  was  that 
of  vendor  and  vendee .- — Micou  v.  Ashurst,  55  Ala.  607. 
The  complainant  being  the  vendee  of  the  purchaser  at 
the  foreclosure  sale,  the  mortgagee  is  not  entitled  to  the 
relief  prayed  for,  since  the  purchaser  at  the  mortgage 
sale  could  not  sell  his  interest  in  the  property  while  it 
was  adversely  held  by  the  defendants. — Bernstein  v. 
Humes,  60  Ala.  583;  Coleman  v.  Hair,  22  Ala.  596 ;  Pry  or 
&  Fisher  v.  Butler,  9  Ala.  418 ;  Dexter  &  Allen  v.  Nelson,  6 
Ala.  68.  The  complainant  was  not  entitled  to  maintain 
the  present  bill  by  reason  of  laches. — 2  Leading  Cases  in 
Equity,  White  &  Tudor's  notes,  Par  2,  p.  1051,  et  seq.  and 
cases  there  cited;  Waterman  on  Spec.  Perf.,  g  475; 
Young  v.  Young,  45  N.  J.  Eq.  27;  McWilliams  v  Long,  32 
Barb.  194;  McDermid  v.  McGregor,  21  Minn.  Ill;  Watson 
v.  Reed,  1  Russ.  and  Mylne  236  ;  Walker  v.  Jeffrey,  1  Hare 
348  ;  Eastman  v.  Plumer,  46  N.  H.  464,  Gentry  v.  Rogers, 
40  Ala.  442. 

HEAD,  J.— On  the  22d  day  of  November,  1886,  W. 
T.  Burney  and  wife,  for  the  cash  consideration  of  four 
thousand,  two  hundred  and  fifty  dollars,  sold  and  con- 
veyed by  deed  to  A.  B.  Peck  the  lands  described  in  the 
bill.  The  bill  avers  that  the  purchase  was  negotiated 
by,  and  was  really  made  for  the  benefit  of,  Charles  F. 
Ashurst,  who  was  the  son-in-law  of  Peck,  the  latter  agree- 
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ing  to  convey  the  lands  to  the  former  upon  being  repaid 
the  said  purchase  money  with  interest;  and  so  it  was, 
that  by  an  instrument  in  writing  executed  on  the  1st  day 
of  December,  1886,  the  said  Peck,  reciting  the  said  pur- 
chase, agreed  that  when  Ashurst  pays  or  causes  to  be 
paid  to  him  the  said  purchase  money  (which  in  this  in- 
strument is  stated  to  be  four  thousand  dollars)  with  in- 
terest at  ten  per  cent,  per  annum,  he  would  make  to  him, 
Ashurst,  the  same  warranty  title  that  Burney  and  wife 
had  made  to  him,  Peck;  and  it  was  further  stipulated 
that  it  was  understood  that  the  contract  so  entered  into 
was  based  on  a  note  that  Ashurst  had  that  day  executed 
to  Peck,  and  another  that  he  would  thereafter  execute, 
covering  the  said  four  thousand  dollars  with  interest. 
Upon  the  consummation  of  the  purchase,  the  bill  avers, 
Ashurst  went  into  actual  possession  of  the  land,  and 
remained  therein  until  his  death,  which  occurred  in  the 
fall  of  the  year  1887,  exactly  when  does  not  appear.  The 
complainant  avers  that  he  does  not  know  whether  either 
of  the  mentioned  notes  was  in  fact  executed  or  not.  The 
recital  of  the  written  instrument,  however,  must  be  re- 
garded as  ground  for  the  assumption  that  the* first  one 
was  in  fact  executed  and  delivered  to  Peck.  The  com- 
plainant avers  that  after  the  purchase,  Ashurst  made 
"some  considerable  payments'7  thereon  to  Peck,  but  he 
does  not  know  the  amount.  On  the  17th  day  of  Janu- 
ary, 1887,  Ashurst  conveyed,  by  way  of  mortgage,  his 
interest  in  the  land  to  Lehman,  Durr  &  Co.,  to  secure  a 
large  debt  due  in  October,  1887,  with  power  of  sale,  on 
default,  in  John  W.  Durr  and  Joseph  Goetter,  or  either, 
who  were  members  of  said  firm  ;  and  on  the  1st  day  of 
April,  1889,  Goetter,  in  conformity  to  the  trust,  executed 
the  power  and  sold  and  conveyed  the  land,  with  other 
lands  embraced  in  the  mortgage,  to  Meyer  Lehman  for 
the  sum  of  three  thousand  dollars.  Afterwards,  on  the 
15th  day  of  February,  1890,  Lehman  conveyed  the  land 
to  the  complainant,  James  V.  Ashurst,  who  immediately 
offered  to  pay  to  the  administrator  of  said  A.  B.  Peck, 
who  died  meanwhile,  whatever  balance  there  was  due  to 
the  estate  of  said  A.  B.  Peck  on  said  purchase,  but  the 
administrator  refused  to  accept  the  payment.  The  bill 
avers  that  on  the  death  of  Charles  F.  Ashurst,  in  the  fall 
of  1887,  said  A.  B.  Peck  took  possession  of  the  lands  and 
received  the  crops  and  rents  of  1887,  amounting  in  value 
Vol.  101. 


Digitized  by 


Google 


1893.]  OF  ALABAMA  505 

[Ashurst  v.  Peck  et  al.] 

to  one  thousand  dollars,  or  other  large  sum,  and  re- 
mained in  possession  thereafter  until  his  death,  receiving 
the  rent  of  such  portion  as  was  rented,  and  enjoying  the 
use  of  such  portion  as  was  not  rented,  and  that  since  his 
death,  the  date  of  which  is  not  averred,  his  administra- 
tor, W.  D.  Peck,  as  such,  has  remained  in  possession, 
receiving  each  year  the  rents,  and  enjoying  the  use,  as 
his  intestate  had  done,  amounting  to  specified  large 
sums ;  and  it  is  insisted  that  the  payments  made  by 
Charles  F.  Ashurst  in  his  lifetime,  and  the  said  crops, 
rents  and  values  of  use  and  occupation  received  and  en- 
joyed by  Peck  and  his  administrator  since,  are  proper 
credits  on  the  indebtedness  owing  by  Chas.  F.  Ashurst. 
The  bill  is  filed  by  said  James  V.  Ashurst  against  the 
administrator  and  heirs  of  A.  B.  Peck  to  obtain  specific 
performance  of  the  contract  of  purchase.  He  prays  for 
an  accounting  wherein  he  shall  be  allowed  all  just  credits 
on  said  indebtedness,  and  offers  and  submits  himself  to 
pay  whatever  sum  may  be  found  due  the  estate  of  A.  B. 
Peck  thereon,  and  prays  for  a  conveyance,  and  for  gen- 
eral relief. 

It  is  objected,  by  way  of  demurrer  to  the  bill,  that  the 
relief  sought  can  not  be  had  by  this  complainant,  for 
that  the  conveyance  to  Lehman,  under  the  foreclosure 
sale,  and  his  conveyance  to  complainant,  are  void  for 
maintenance,  because,  upon  the  facts  averred,  which  we 
have  substantially  set  forth  above,  A.  B.  Peck,  or  his 
administrator,  must  be  held  to  have  then  had  possession 
of  the  land  adversely  to  Lehman,  Durr  &  Co.  and  Leh- 
man. We  are  of  opinion  that  the  presumption,  upon 
the  facts  as  we  find  them  stated,  is  that  the  possession 
taken  and  held  by  Peck  and  his  administrator,  when  the 
occupancy  of  Chas.  F.  Ashurst  was  terminated  by  his 
death,  was  in  subordination  to  the  equitable  title  of  the 
latter '8  mortgagees  and  Lehman  claiming  under  them, 
until  the  refusal  of  the  administrator  to  perform  the  con- 
tract took  place.  Upon  entering  into  the  contract  of  sale 
by  Peck  with  Chas.  F.  Ashurst,  equity  treated  Peck,  the 
vendor,  as  the  owner  of  the  purchase  money,  and  as 
trustee  of  the  legal  title  to  the  land  for  the  use  of 
Ashurst,  the  vendee,  and  for  his,  the  vendor's,  security 
in  the  collection  of  the  purchase  money,  by  virtue  of  the 
lien  which  equity  raises,  in  the  nature  of  a  mortgage,  in 
favor  of  the  vendor  who  retains  in  himself  the  legal  title; 
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Ashurst,  the  vendee,  being  regarded  as  the  real  owner  of 
the  land,  and  as  trustee  of  the  vendor  for  the  purchase 
money.  The  mere  possession  and  pernancy  of  rents  and 
profits  by  Peck  and  the  administrator  created  no  impli- 
cation of  hostile  enjoyment.  They  were  presumptively 
subservient  to  the  equitable  ownership,  and  it  devolves 
upon  him  who  would  claim  that  such  possession  was,  in 
fact,  adverse,  to  aver  and  prove  an  assertion  of  actual 
hostility,  so  manifested  as  that  actual  knowledge  thereof, 
or  that  which  must  be  regarded  as  its  equivalent,  was 
carried  home  to  the  equitable  owner. —  Wirnbish  v.  Iakih 
Association,  69  Ala.  575 ;  1  Pomeroy's  Eq.,  §§  368-72;  2 
Story's  Eq.,  §§  789-90,  and  other  authorities  cited  on 
brief  of  appellant's  counsel.  The  present  bill  may  be 
taken  as  showing  such  an  adverse  assertion  from  and 
after  the  administrator's  refusal  to  perform  the  contract, 
but  not  sooner. 

It  is  argued  by  the  appellees  that  the  bill  does  not  set 
forth,  with  sufficient  certainty,  the  terms  of  the  contract 
of  purchase,  in  that  it  fails  to  show  when  the  purchase 
money  to  be  paid  by  Ashurst  was  payable.  We  have 
seen  that  the  written  agreement  stipulates  that  Peck 
would  convey  when  Ashurst  "pays  or  causes  to  be  paid" 
the  purchase  money  ;  and  further,  that  the  contract  was 
based  on  a  note  then  executed  by  Ashurst,  and  another 
note  he  would  thereafter  execute  covering  the  purchase 
money.  The  only  reference  in  the  bill  to  these  notes  is 
the  averment  that  complainant  does  not  know  whether 
they  were  ever  executed  or  not ;  and  aside  from  this  there 
is  no  averment  when  the  contract  was  to  be  performed 
by  the  payment  of  the  money  on  the  part  of  Ashurst.  It 
is  averred  that  Ashurst  made  some  payments  before  his 
death  in  the  fall  of  1887.  The  ground  of  demurrer  upon 
which  the  argument  is  predicated  is  assigned  in  the  fol- 
lowing words  :  "The  bill  fails  to  describe  the  note9  al- 
leged to  have  been  executed  for  the  purchase  money,  or 
to  show  when  same  was  due."  It  is  obvious  that  the 
allegation  of  the  bill  above  referred  to,  that  complainant 
did  not  know  whether  the  notes  were  ever  executed  or 
not,  was  intended  by  the  pleader  as  the  averment  of  an 
excuse  for  the  absence  of  a  particular  statement  of  the 
terms  of  the  contract  in  reference  to  the  time  stipulated 
for  performance  on  the  part  of  the  vendee,  if  indeed 
there    was    such    a    stipulation.     It    is   observed  that 
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the  bill  does  not  allege  that  there  was  such  a 
stipulation  further  than  it  might  be  inferred  there 
was  such  from  that  clause  in  the  written  contract, 
that  a  note  had  been  executed,  and  that  another 
would  be  executed  covering  the  purchase  money.  What 
the  tenor  and  effect  of  these  notes  were,  or  were  to  be, 
whether  they  expressed  or  were  to  express  a  particular 
time  of  payment  does  not  appear  either  by  recital  of  the 
contract  or  averment  of  the  pleader.  If  the  notes,  both 
of  them,  were  in  fact  executed,  the  presumption  is  that 
they  were  in  the  possession  of  Peck's  administrator  when 
this  bill  was  filed;  and  if  the  complainant,  as  he  alleges, 
did  not,  in  fact,  know  whether  they  had  been  executed 
or  not,  and  if  he  made  all  reasonable  effort  to  inform 
himself  as  to  their  existence  and  effect  without  avail,  we 
are  of  opinion  that  he  would  not  be  without  remedy  for 
specific  performance  of  the  contract  because  of  his  in- 
ability to  aver  affirmatively  that  time  for  the  payment 
of  the  purchase  money  was  or  was  not  expressly  fixed 
by  the  contract,  and  if  so  fixed  what  that  time  was;  but 
we  think,  rather,  that  as  the  terms  of  the  contract,  so 
far  as  known  to  the  complainant,  are  peculiarly  made  to 
appear  in  this  transaction,  the  complainant;  coming  to 
his  rights  by  assignment  from  the  original  vendee,  would 
be  justified  in  assuming,  as  he  has,  in  effect,  done  in  the 
present  bill,  that  the  contract  was  to  be  performed  by 
the  vendee  within  a  reasonable  time ,  and  as  much  earlier  as 
the  vendee  might  choose  to  perform;  at  least  until  disclo- 
sure from  the  defendants ,  representing  the  vendor ,  that  the 
terms  of  the  contract  fixed  the  time  for  its  performance. 
It  may  be  that  the  averment,  simply,  that  complainant 
does  not  know  whether  the  notes  were  executed  or  not, 
is  insufficient  to  excuse  a  more  specific  averment  of  the 
terms  df  the  contract,  in  that  it  does  not  show  that  com- 
plainant had  done  what  he  ought  to  have  done  to  inform 
himself  in  the  premises;  but  we  are  of  opinion  that  the 
demurrer  does  not  sufficiently  raise  that  objection.  The 
demurrer  assumes  that  both  the  notes  were  executed  and 
requires  that  the  bill  should  describe  them,  or  show  when 
they  became  due,  without  exemption  from  that  require- 
ment by  reason  of  any  excuse  whatever.  As  we  have 
said,  the  pleader  intended  to  aver  an  excuse,  and  if  the 
averment  is  insufficient,  the  defect  should  have  been 
pointed  out  by  the  demurrer  so  that  it  might  have  been 
obviated  by  amendment. 
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It  is  also  demurred  that  "The  alleged  right  of  com- 
plainant is  stale."  We  do  not  understand  it  to  be  insisted 
that  the  supposed  staleness  is  produced  by  the  mere 
lapse  of  time.  It  appears  that  the  bill  was  filed  about 
five  and  one-half  years  after  the  contract  of  sale  was  en- 
tered into,  and  about  one  year  and  ten  months  after  com- 
plainant offered  to  perform  the  contract.  The  argument 
which  proceeds  upon  this  assignment  of  demurrer  is, 
that  the  complainant  has  so  acquiesced  in  the  assertion 
by  the  vendor  and  his  personal  representative  of  posses- 
sion of  the  land,  and  the  reception  by  them  of  the  rents 
and  profits,  that  a  court  of  equity,  in  the  discretionary 
exercise  of  its  jurisdiction  to  enforce  executory  agree- 
ments, should  not  lend  him  its  aid  in  the  enforcement 
of  the  present  contract.  It  is  said  that  the  statutory 
duties  of  the  administrator  in  respect  of  the  land  and  its 
rents,  which  it  must  be  presumed  he  has  performed,  have 
imposed  upon  him  obligations  and- liabilities  to  his  trust, 
which  he  can  not  discharge  uninjured  if  he  is  made  to 
surrender  these  lands  and  account  to  complainants  for 
the  rents  and  profits  he  has  received,  and  that  complain- 
ant, having  acquiesced  in  the  exercise  of  his  statutory 
powers  over  the  land  and  the  imposition  upon  himself 
of  these  obligations  and  liabilities,  without  sooner  mov- 
ing for  the  relief  now  sought,  should  be  estopped  from 
asking  a  performance  of  the  contract.  As  in  reference 
to  the  demurrer  last  considered,  we  think  we  are  not 
called  upon  to  pass  upon  the  merit  of  this  argument, 
for  the  reason  that  the  demurrer  does  not  properly  raise 
it.  The  affirmation  that  the  demand  is  stale  does  not 
imply  mere  acquiescence  in  special  conditions  and  cir- 
cumstances which  render  it  inequitable  to  enforce  the 
demand  ;  but  it  implies  rather  that  the  suitor  has  slept 
upon  his  supposed  rights  for  so  great  length  of  titne  that 
it  may  be  justly  expected  that  events  have  become  for- 
gotten, witnesses  died  or  removed  beyond  the  reach  of 
parties,  and  other  means  of  proof  lost  or  destroyed. 
Bouvier  defines  stale  demand  as,  "A  claim  which  has 
been  for  a  longtime  undemanded;  as  for  example , where 
there  has  been  a  delay  of  twelve  years  unexplained,  (2 
Bouv.  Law  Die.  660)  ;  and  Repalje  defines  it,  as  "A  de- 
mand or  claim  which  has  not  been  pressed  or  asserted 
for  so  long  a  time  that  a  court  of  equity  will  refuse  to 
enforce  it." — 2  Rap.  Law  Die.  1214.    The  idea  involved 
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seems  to  be  the  great  lapse  of  time,  and  not  mere  changes 
in  conditions,  apart  from  such  lapse  of  time,  which  ren- 
der the  enforcement  of  the  demand  inequitable.  We  are 
of  opinion,  therefore,  that  good  pleading  requires,  in 
order  to  support  the  argument  now  made,  that  the  de- 
murrer point,  more  definitely  than  in  the  present  case, 
to  the  facts  and  circumstances  which  are  insisted  render 
the  complainant's  demand  inequitable. 

It  is  not  essential  to  the  maintenance  of  a  bill  for 
specific  performance  that  the  complainant,  vendee,  offer 
to  perform,  or  tender  a  deed  before  filing  the  bill.  A 
failure  to  do  so  affects  only  the  question  of  costs. — Ste- 
venson v.Maxwell,  2  Corns.  (N.  Y.)  408;  Bruce  v.  Tilson, 
25  N.  Y.  194;  Morris  v.  Hoyt,  li  Mich.  9;  Irvinv.  Greg- 
ory, 13  Gray  215. 

It  is  a  familiar  rule,  declared  in  many  of  our  decisions, 
that  the  relation  of  a  vendor  of  lands,  who  has  retained 
the  title  and  bound  himself  to  convey  on  payment  of  the 
purchase  money  to  his  vendee,  is  analogous  to  that  of 
mortgagee  to  mortgagor.  All  the  incidents  of  a  mort- 
gage attach  to  it.  We  hold,  therefore,  that  such  a  ven- 
dor in  possession  of  the  lands  is  accountable  to  the  ven- 
dee or  his  assignee  for  rents  and  profits  to  like  extent 
that  a  mortgagee  in  possession  is  accountable. 

The  other  grounds  of  demurrer  are  so  manifestly  un- 
tenable that  we  do  not  discuss  them . 

The  decree  of  the  chancery  court  is  reversed,  and  a 
decree  will  be  here  rendered  overruling  the  demurrers 
to  the  bill  and  remanding  the  cause  for  further  proceed- 
ings. The  defendants  will  plead  to  or  answer  the  bill 
within  thirty  days,  with  authority  in  the  chancery  court 
to  extend  the  time,  if  necessary. 

Reversed,  rendered  and  remanded. 


West  v,  Engel. 

Action  to  Recover  Damages  for  Personal  Injuries. 

1.  Commencement  of  a  suit;  suing  out  a  summons. — A  summons  is 
not  sued  out  so  as  to  be  the  commencement  of  a  suit  (Code,  $  2631), 
until  it  passes  from  the  hands  of  the  clerk,  properly  signed  by  him,  to 
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the  sheriff  or  other  proper  officer  to  be  executed,  or  is  sent  by  mail  or 
otherwise  to  such  officer  with  a  bona  fide  intention  to  have  it  served. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  action  was  brought  by  Louis  Engel  again&tD.  P. 
West,  a  hotel  proprietor;  and  sought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant. 

The  injury  for  which  the  action  was  brought  occurred 
on  March  21 ,  1890 ;  and  the  summons  and  complaint 
bear  date  March  16,  1891.  The  summons  and  complaint 
were  delivered  to  the  sheriff  and  executed  by  him  on 
April  6,  1891.  There  was  judgment  for  plaintiff,  and 
defendant  appeals.  The  only  facts  which  have  refer- 
ence to  the  question  decided  by  the  court  are  sufficiently 
stated  in  the  opinion,  and  the  only  question  decided  ren- 
ders it  unnecessary  to  set  out  in  detail  the  various  rulings 
of  the  lower  court. 

Arrington  &  Graham,  for  appellant. 

A.  A.  Wiley,  contra. 

HARALSON,  J. — The  undisputed  facts  of  the  case, 
as  to  the  date  of  the  commencement  of  this  suit,  are, 
that  the  plaintiff  received  the  injuries  of  which  he  com- 
plains on  the  21st  March,  1890,  and  the  summons  and 
complaint,  which  bear  date  the  16th  March,  1891,  were 
not  delivered  to  the  sheriff  to  be  executed,  until  the  6th 
day  of  April  following,  more  than  a  year  after  said  in- 
juries were  received,  and  the  cause  of  action  therefor 
accrued.— Code,  §2619. 

It  is  provided  by  statute  in  this  State,  in  the  chapter 
on  the  limitation  of  actions,  that  "The  suing  out  of  the 
summons  is  the  commencement  of  a  suit,  whether  it  be 
executed  or  not,  if  the  suit  be  continued  by  an  alias,  or 
recommenced  at  the  next  term  of  the  court." — Code, 
g  2631 .  The  occasion  for  the  adoption  of  this  statute 
was,  no  doubt,  that  it  was  the  practice  of  the  King's 
Bench  and  Common  Pleas  in  England,  and  in  some  of 
the  States,  not  to  hold  the  suit  as  commenced  until  the 
writ  was  served  and  returned. — Johnson  v.  Farwell,  7 
Greenl.  372.  Under  such  a  practice,  the  statute  of  lim- 
Vol.  101. 


Digitized  by 


Google 


1893.1  OF  ALABAMA.  511 

[West  v.  Engel.] 

itations  might  be  indefinitely  suspended,  putting  it  often 
in  the  hands  of  the  parties,  on  the  one  side  or  the  other, 
as  interest  might  suggest,  to  determine  when  a  suit 
should  be  considered  as  commenced.  It  is  of  import- 
ance that  the  period  of  the  commencement  of  the  run- 
ning of  the  statute  of  limitations  of  actions,  and  the 
end  of  its  running,  shall  be  definitely  fixed  in  the  law. 
It  is  said,  therefore,  that,  except  in  Connecticut  and 
Vermont,  the  issuing  and  suing  out  of  the  writ  is  the 
commencement  of  the  action,  and  in  those  States,  the 
service  is  the  commencement. — 1  Amer.  &  Eng.  Encyc. 
of  Law,  184,  and  authorities  under  note  4. 

When  then  may  the  summons  be  said  to  be  sued  out? 
There  seems  to  be  no  question  as  to  what  is  meant  by 
suing  out  of  the  summons.  There  is  a  uniformity  of  de- 
cision, so  far  as  we  have  observed,  that  the  term  is  con- 
strued as  meaning  when  the  writ  leaves  the  hands  of 
the  clerk,  or  his  deputy,  to  be  delivered  in  good  faith  to 
the  sheriff  to  be  executed. 

In  Burdick  v.  Green,  18  Johns.  14,  it  was  held  that  the 
issuing  of  the  writ  is  the  commencement  of  the  action, 
in  all  cases  where  time  is  material,  so  as  to  save  the  stat- 
ute of  limitations  ;  and  that  it  is  not  necessary  to  show 
that  it  was  actually  delivered  to  the  sheriff,  but  sufficient 
if  made  out  and  sent  to  him  by  mail  or  otherwise,  with 
a  bona  fide  intention  of  having  it  served. 

In  Whitakcr  v.  Turnbull,  18  N.  J.  L.  (3  Harrison)  174, 
Chief  Justice  Hornblower  reviewed  many  of  the  author- 
ities and  announced  the  conclusion,  that  when  a  writ  is 
issued  out  of  the  office  of  the  clerk,  or  of  the  attorney, 
as  was  usually  the  practice  in  that  State  (presumably 
as  the  agent  or  deputy  of  the  clerk) ,  in  good  faith,  for 
the  purpose  of  being  served  or  proceeded  on,  and  that 
purpose  was  not  afterwards  abandoned,  it  was,  for  all 
material  purposes,  the  actual  commencement  of  the  suit. 

Ross  v.  Luther,  4  Cow.  158,  is  a  case  directly  in  point, 
where  it  was  held,  that  the  issuing  of  the  writ  was  the 
commencement  of  the  action  ;  that  the  mere  filling  it  up 
is  not  sufficient ;  it  must  be  either  delivered  to  the  sheriff 
or  sent  to  him  by  mail  or  otherwise,  with  a  bona  fide,  ab- 
solute, unequivocal  intention  to  have  it  served  ;  that  if 
delivered  to  an  agent  or  messenger  who  has  power  to  de- 
termine, when  or  whether  it  shall  be  given  to  the  sheriff, 
the  writ  is  not  deemed  issued,  nor  the  suit  commenced, 
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until  its  actual  delivery  to  the  sheriff.  This  case,  re- 
ported in  15  Amer.  Dec.  341,  has  been  made  the  basis  of 
an  extended  note  by  Mr.  Freeman,  in  which  he  reviews 
the  American  cases  on  this  question.  He  states  as  his 
conclusion,  after  such  a  review,  that  the  doctrine  laid 
down  in  Ifoss  v .  Luther  is  the  general  rule  in  the  United 
States,  except  where  it  has  been  otherwise  provided  by 
statute. 

Construing  a  statute  of  this  State  which  required  cor- 
porations to  give  security  for  costs  before  commencing 
suits,  (Rev.  Code,  §  2804),  Peck,  C.  J.,  speaking  for  the 
court,  said  :  "A  writ,  so  far  as  giving  security  for  costs 
is  concerned,  is  not  considered  as  commenced  until  the 
summons  and  complaint  are  handed  to  the  sheriff  to  be 
served.  The  suing  out  of  the  writ  is  the  commencement 
of  the  action.  A  writ  can  not  be  said  to  be  sued  out, 
until  it  passes  from  the  hands  of  the  clerk  to  the  sheriff 
to  be  executed." — Ex  parte  Locke ,  46  Ala.  77,  To  the 
same  effect  is  the  case  of  the  Ala.  &  Term.  R.  R.  Co.  v. 
Harris,  25  Ala.  335. 

The  date  of  the  writ  may  be  deemed  as  prima  facie  evi- 
dence of  the  time  of  its  issuance,  (15  Amer.  Dec.  347, 
note)  ;  but,  the  date  of  the  summons  is  not  conclusive 
evidence  of  the  time  of  the  commencement  of  the  suit. — 
Huss  v.  Cent.  R.  R.  &  Bk.  Co.,  66  Ala.  475  ;  Ala.  Gt.  S.  R. 
R.  Co.  v.  Hawk,  72  Ala.  117.  When  the  real  time  of  the 
issuance  of  the  writ  is  material  and  questioned,  it  is  one 
of  fact  for  the  determination  of  the  jury. 

In  this  State,  the  practice  is  to  allow  an  alias  sum- 
mons and  complaint,  whenever  an  action  has  been  com- 
menced but  not  served.  Without  the  commencement  of 
a  suit,  an  alias  writ  is  anomalous.  A  summons  may  be 
signed  by  the  clerk  and  dated  and  allowed  to  lie  dor- 
mant in  his  office  until  the  next  term,  or  he  may  hand  it 
to  the  attorney  for  the  plaintiff,  and  he  may  keep  it  in 
his  possession  and  never  deliver  it  to  the  sheriff,  and  in 
neither  case  could  the  summons  be  said  to  have  issued, 
or  the  suit  commenced,  nor  would  an  alias  lie  upon  it  at 
the  next  term. 

Our  conclusion,  therefore,  from  our  own  and  other  ad- 
judged cases,  is,  that  a  summons  can  not  be  said  to  be 
sued  out,  under  our  statute,  until  it  passes  from  the 
hands  of  the  clerk  to  the  sheriff,  or  other  proper  officer, 
to  be  executed,  or  sent  by  mail  or  otherwise,  with  a,  bona 
fide  unequivocal  intention  to  have  it  served. 
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The  evidence  of  the  clerk  of  the  court,  the  deputy 
sheriff  who  received  and  executed  the  summons  and  com- 
plaint, and  that  of  plaintiff's  attorney  shows  without 
conflict,  that  sometime  before  the  22d  of  March,  1891, 
the  attorney  of  the  plaintiff  sent  the  summons  and  com- 
plaint by  his  stenographer  to  the  clerk  of  the  court,  with 
a  lot  of  other  papers,  with  instructions  to  the  steno- 
grapher to  request  the  clerk  to  sign  his  name  to  the  ori- 
ginal process  and  issue  at  once,  that  the  same  was 
signed  by  the  clerk,  and  was  inadvertently  carried  back 
by  the  stenographer  to  the  attorney's  office,  where  it  lay 
undiscovered,  (as  the  attorney  deposes),  until  after  the 
22d  of  March,  1891,  and  after  he  discovered  it,  he  car- 
ried it  to  the  clerk's  office  and  instructed  him  to  issue  it, 
but  he  did  not  remember  on  what  day  he  carried  it  to 
the  clerk,  further  than  it  was  before  the  6th  of  April, 
1891;  that  it  was  the  habit  of  the  clerk,  (as  he  himself 
deposed ) ,  to  issue  summons  and  complaints  as  soon  as 
he  could,  after  they  were  brought  to  him  by  attorneys  ; 
that  he  did  not  remember  signing  the  process  or  on  what 
day  it  was  issued,  but  the  signature  to  it  was  his  and 
that  it  was  executed  on  the  6th  of  April,  1691.  The 
evidence  of  the  deputy  sheriff,  Westcott,  full,  clear  and 
uncontradicted  is,  that  the  clerk  brought  the  summons 
and  complaint  to  him  on  the  6th  of  April  and  not  before  ; 
that  he  executed  it  the  same  day  he  received  it ;  that  he 
endorsed  on  it  the  day  he  received  it,  and  the  day  he  exe- 
cuted it — the  6th  April,  1891 — and  signed  the  sheriff's 
name  thereto,  by  him  as  deputy,  and  he  made  these 
entries  on  the  sheriff's  docket,  which  were  introduced  in 
evidence. 

Under  these  facts,  according  to  the  principles  of  law 
we  have  announced,  this  suit  was  barred  when  it  was 
commenced,  and  the  court  below  should  have  given  the 
general  charge  in  favor  of  the  defendant. 

Reversed  and  remanded. 


Digitized  by 


Google 


514  SUPREME   COURT  [Nov.  Term, 

[Allen,  Bethune  &  Co.  v.  McCreary,  et  al.] 


Allen,  Bethune  &  Co.  v.  McCreary,  et 

al. 

Action  against  County  Treasurer  and  his  Sureties. 

1.  County  certificates  not  commercial  paper. — County  certificates,  is- 
sued for  jurors'  and  bailiffs'  services,  are  not  negotiable  commercial 
paper,  and  the  purchaser  thereof  takes  them  subject  to  all  the  defen- 
ses which  the  county  may  have  against  the  transferror. 

2  Purchase  by  treasurer's  deputy  of  county  certificates. — A  pur- 
chase by  a  county  treasurer's  deputy,  who  performs  all  the  duties  of 
the  office,  of  jurors'  and  bailiffs'  certificates  when  he  has  county  funds 
in  his  hands,  and  which  he  does  not  account  for  on  the  expiration  of  his 
term  of  office,  is  in  law  a  payment  of  such  certificates  of  the  county 
with  the  county  funds  which  were  unaccounted  for,  and  the  trans- 
feree of  the  deputy  can  not  collect  them  from  said  treasurer's  success- 
or in  office. 

Appeal  from  the  Circuit  Court  of  Conecuh. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  an  action  brought  by  Allen,  Bethune  &  Co. 
against  J.  A.  McCreary,  the  county  treasurer  of  Conecuh 
county,  and  the  sureties  on  his  official  bond  ;  and  sought 
to  recover  damages  for  the  breach  of  said  bond  by  reason 
of  the  treasurer,  McCreary,  not  paying,  on  presentation 
by  the  plaintiffs,  certain  bailiffs'  and  jurors'  certificates, 
which  had  been  regularly  issued  to  the  jurors,  and  bailiffs, 
and  had  been  transferred  to  Allen,  Bethune  &  Co.,  by  one 
Herrington .  The  material  facts  of  the  case  are  sufficent- 
ly  stated  in  the  opinion . 

Upon  the  examination  of  one  J.  B.  F.  Watts,  who 
was ,  during  the  time  of  the  transactions  involved  in  this 
suit,  treasurer  of  Conecuch  county,  he  wras  asked  the 
following  question  by  the  plaintiffs'  counsel :  "Did  not 
the  grand  jury  at  the  Spring  Term,  1886,  make  an  ex- 
amination of  your  books  as  county  treasurer,  and  make 
a  report  thereon  to  the  court?"  The  court  refused  to 
allow  this  question,  and  the  plaintiffs  duly  excepted.  The 
plaintiff  then  proposed  to  introduce  in  evidence  in  this 
connection  the  report  of  the  grand  jury  made  at  the 
Spring  Term,  1886,  showing  the  amount  of  said  deficit ; 
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but  the  court  refused  to  allow  this  report  to  be  introduced , 
and  to  this  ruling  of  the  court  the  defendant  duly  ex- 
cepted. The  defendants  separately  introduced  as  witnes- 
ses, Messrs.  Irwin,  Long,  Matthews,  and  Ward,  each  of 
whom  testified  that  at  the  Spring  Term,  1886,  their  certi- 
ficates as  grand  jurors  and  bailiffs,  respectively,  were 
presented  by  each  of  them  to  N.  H.  Herrington,  and 
were  paid  in  cash.  These  certificates  were  among  the 
number  which  form  the  basis  of  the  present  suit. 

Upon  the  introduction  of  all  the  evidence  the  court,  at 
the  request  of  the  defendants,  gave  the  following  writ- 
ten charges,  and  to  the  giving  of  each  of  said  charges 
the  plaintiffs  duly  excepted  :  (1.)  "If  the  jury  believe 
the  evidence  they  should  find  for  defendants.,,  (2.)  "If 
the  jury  believe  the  evidence  they  should  find  for  the 
defendants  as  to  the  Irwin,  Long,  Matthews  and  Ward 
claims  sued  on." 

Farnham  &CRUM,for  appellant. 

Bowles  &  Rabb,  contra. 

STONE,  C.  J. — Watts  was  the  county  treasurer  of 
Conecuh  county,  having  all  the  rights  pertaining  to  that 
office.  He  did  not  personally  discharge  the  duties  of  the 
office,  but  by  an  arrangement  between  him  and  Herring- 
ton,  the  latter  kept  the  books,  and  received  and  dis- 
bursed the  county's  money.  In  fact,  he,  Herrington, 
performed  all  the  duties  of  the  office,  during  the  time  of 
the  tranasctions  which  gave  rise  to  this  suit.  Those 
transactions  occurred  duriug  the  spring  of  the  year  1886. 

The  following  are  undisputed  facts:  In  April,  1886, 
Herrington  incurred  a  debt  of  $2,000  to  Allen,  Bethune 
&  Co.,  due  November  1,  1886,  and  gave  them  a  mortgage 
and  crop  lien  to  secure  its  payment.  The  mortgage  con- 
veyed, among  other  things,  Herrington' s  crop  to  be 
grown  that  year,  and  ten  head  of  mules.  In  the  grant- 
ing clause  is  this  language:  "Also  county  claims  on 
Conecuh  county,  between  $1,000  and  $2,000  worth,  to  be 
properly  transferred  and  fowarded  to  Allen,  Bethune  & 
Co.,  to  cancel  mortgage  on  the  above  10  mules  and  crops  ; 
provided  satisfactory  security  to  Allen,  Bethune  <fe  Co. , 
is  placed  in  lieu  thereof  in  twenty  days.' '  He  did  trans- 
mit to  them  county  claims   on  Conecuh  county,  being 
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certificates  issued  to  jurors  and  bailiffs  for  services  ren- 
dered during  the  Spring  Term,  1886  of  the  circuit  court 
of  that  county  ;  of  jury  certificates  $200  in  amount,  and 
of  bailiff  certificates  $100  in  amount.  These  certificates 
were  endorsed  in  blank  by  the  persons  to  whom  they 
were  issued.  Demand  was  made  on  the  treasurer  for  ihe 
money  these  certificates  represented,  and  he  refused  to 
pay  them.  The  present  suit  was  brought  to  enforce 
their  payment;  but  the  suit  is  against  McCreary,  the 
successor  of  Watts,  and  against  the  sureties  of  McCreary. 
The  record  contains  this  recital:  "It  was  in  evidence 
that  at  the  time  of  presentation  of  claims  sued  on  for 
payment  to  Herrington,  he  had  enough  money  of  the 
county  on  hand  to  pay  them,  unless  he  had  disposed  of 
it,  and  that  Watts  did  not  dispose  of  any  of  the  money  so 
as  to  cause  a  default."  It  was  also  an  undisputed  fact 
that  Watts  went  out  of  office  a  defaulter  to  the  extent 
of  $4,000,  even  if  the  county  defends  this  suit  success- 
fully ;  and  that  such  default  was  chargeable  to  Herring- 
ton,  and  in  no  sense  to  Watts,  who  had  not  handled  the 
money. 

There  is  conflict  shown  in  the  testimony  on  a  single 
inquiry  of  fact.  Herrington  testified  that  he  had  pur- 
chased from  the  persons  to  whom  they  were  issued  all 
the  jury  and  bailiff  certificates  he  had  turned  over  to 
Allen,  Bethune  tfc  Co.,  paying  for  them  sometimes  in 
money,  and  sometimes  in  merchandise.  Several  of  the 
persons  to  whom  the  certificates  had  been  issued  were 
examined  as  witnesses,  and  each  testified  that  he  pre- 
sented his  claim  to  Herrington  for  payment,  and  that 
the  latter  paid  him  the  money. 

This  suit,  although  in  form  against  McCreary  and  his 
sureties,  is  practically  a  suit  against  the  county  ;  for  if 
McCreary  be  required  to  pay  the  claim,  it  will  become  a 
credit  on  his  account  as  treasurer. 

The  certificates,  which  constitute  the  cause  of  action 
in  this  suit,  are  not  what  is  known  as  commercial  paper. 
They  are  simply  evidence  of  the  county's  indebtedness, 
to  be  paid  out  of  the  county's  funds  in  hands  of  the 
county  treasurer.— Code  of  1886,  S§  915,  762,  848,  1756, 
1757,  4883.  And  even  if  they  were  negotiable,  commer- 
cial paper,  they  were  then  due,  and  the  money  they  rep- 
resented presently  demandable,  when,  as  is  claimed, 
Herrington   became   the   owner   of  them.     For  each  of 
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these  reasons,  they  were  open  to  the  same  defenses  which 
could  have  been  made  if  Herrington  himself  had  been 
plaintiff  in  the  action. — Code,  g  1765;  3  Brick.  Dig., 
740,  g§  32,  33. 

Another  principle  must  not  be  lost  sight  of.  Herring- 
ton,  as  we  have  shown,  was  practically  the  county  treas- 
urer, for  he  received,  retained  and  paid  out  the  county's 
money,  precisely  as  Watts  would  have  done,  had  he 
been  in  the  active  discharge  of  the  duties  of  the  office. 
So  that,  in  legal  contemplation,  Allen,  Bethune  cfc  Co. 
can  assert  no  better  claim  than  Herrington  himself 
could  have  asserted,  and  Herrington  had  no  better  cause 
of  action  against  the  county  than  Watts  would  have  had, 
if  he  himself  had  sued,  claiming  that,  although  he  had 
the  county's  money  in  his  hands,  he  did  not  use  it  in 
paying  the  claims,  but  purchased  them  for  himself,  pay- 
ing for  them  partly  in  money,  and  partly  in  merchan- 
dise. This  is  the «true  state  of  the  question,  because  it 
is  clearly  shown  and  not  disputed  that  when  Herring- 
ton paid ,  or  purchased  the  certificates ,  he  had  the  county 's 
money  with  which  to  pay  them,  and  that  money  fetill 
remains  in  his  hands  unaccounted  for.  The  law  pro- 
nounces the  transaction  a  payment  of  the  county's  indebt- 
edness with  the  county's  funds,  and  not  a  purchase  by 
treasurer,  or  by  Herrington,  his  alter  ego. 

The  circuit  court  did  not  err  in  the  charges  given,  nor 
in  the  rejection  of  the  evidence  offered.  The  latter  could 
shed  no  light  on  the  merits  of  the  controversy. 

Affirmed. 


Kuigkt  v.  Bradley. 

Action  on  Promissory  Note. 

1.  Pleadings;  when  special  plea  will  be  presumed  to  hare  hern  inter- 
posed.— In  an  action  on  a  promissory  note,  where  no  pleas  ap- 
pear of  record,  but  the  judgment  entry  recites  that  issue  was  joined, 
and  the  bill  of  exceptions  shows  that  evidence  of  payment  was  intro- 
duced without  objection,  and  payment  eel  non  was  really  the  issue  to 
which  both  parties  addressed  themselves,  it  will  be  presumed  that 
such  issue  was  properly  presented  by  special  plea;  and  on  appeal  the 
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plaintiff  cannot  be  heard  to  say  that  no  such  issue  was  properly  pre- 
sented. 

*\  Same. — Where,  on  an  appeal  from  a  judgment  rendered  in  a  suit 
upon  a  promissory  note,  no  pleas  appear  of  record,  but  the  judg- 
ment entry  recites  that  issue  was  joined,  and  the  bill  of  exceptions 
shows  that  evidence  was  introduced  without  objection  which  was  in- 
competent under  the  general  issue,  but  was  admissible  equally  under 
two  special  pleas,  one  of  which  was  broader  in  its  scope,  and  if  sus- 
tained more  prejudicial  to  the  plaintiff  than  the  other,  it  will  be  pre- 
sumed that  the  issue  consented  to  be  tried,  though  not  for- 
mally presented,  was  the  one  raised  by  the  more  restricted  and  less 
prejudicial  plea. 

3.  Charge  to  the  jury. — When,  in  a  suit  upon  a  promissory  note, 
there  is  no  issue  of  set-off  presented  by  the  pleadings,  a  charge  which 
authorizes  the  jury  to  return  a  verdict  in  excess  of  payment  over  the 
debt  claimed  by  the  plaintiff,  as  they  may  determine  from  the  evi- 
dence, is  erroneous,  and  should  not  be  given. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arrington. 

This  was  an  action  brought  by  the  appellant  against 
the  appellee ;  and  counted  on  a  promissory  note  for 
$300,  which  was  made  by  the  defendant  to  the  plaintiff. 

On  the  trial  of  the  cause,  as  is  shown  by  the  bill  of  ex- 
ceptions, the  plaintiff  offered  in  evidence  the  note  sued 
on,  which  showed  that  on  May  31,  1887,  the  defendant 
promised  to  pay  on  the  1st  of  October,  1887,  to  Thos. 
D.  Knight,  or  order,  $300,  and  in  the  note  waived  his 
right  to  exemptions  as  to  personal  property.  The  evi- 
dence for  the  plaintiff  further  tended  to  show  that  at  the 
time  said  note  was  given,  the  defendant  executed  to  plain- 
tiff a  mortgage  to  secure  the  same,  and  that  the  note 
sued  on  was  given  in  payment  of  advances  which  were 
made  previous  to  its  execution.  The  testimony  for  the 
defendant  was  in  conflict  with  this  contention,  and 
tended  to  show  that  the  note  and  mortgage,  which  was 
executed  contemporaneously  therewith  to  secure  its  pay- 
ment, were  executed  for  advances,  which  were  to  be 
made  by  the  plaintiff  for  the  defendant  for  the  purpose 
of  making  a  crop  during  the  year  1887  ;  that  in  the  fall  of 
the  year  1887  the  defendant  had,  at  various  times,  made 
payments  on  said  note,  and  that  these  payments,  in  the 
aggregate,  amounted  to  more  than  the  face  of  the  note ; 
and  further,  that  at  the  time  of  the  execution  of  this 
note,  the  defendant  had  paid  to  the  plaintiff  all  that  was 
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due  him  for  advances  made  previous  thereto.  The  mort- 
gage was  introduced  in  evidence,  and  recited  the  execu- 
tion of  a  note  bearing  same  date,  and  that  it  was  made 
for  the  purpose  of  securing  the  prompt  payment  of  said 
note,  ''as  well  as  any  future  indebtedness/ '  which  the 
defendant  might  incur  to  the  plaintiff. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  defendant,  gave  the  following  writ- 
ten charges  :  (2.)  "If  the  jury  believe  from  the  evi- 
dence that  the  note  sued  on  was  given  to  secure  advances 
for  the  year  1887,  not  to  exceed  $300,  and  not  for  any 
alleged  previous  indebtedness,  then  the  law  applies  the 
proceeds  of  the  cotton  grown  on  the  plantation  of  de- 
fendant during  the  year  1887  to  the  payment  of  the  note, 
secured  by  a  mortgage  on  the  crops  on  said  plantation  ; 
and  if  the  jury  believe  from  the  evidence  that  the  pro- 
ceeds of  the  cotton  and  other  payments  amount  to  or  ex- 
ceed the  amount  of  the  advances  made  by  Knight  to 
Bradley  after  the  execution  of  the  said  note  and  mort- 
gage, the  jury  must  find  for  the  defendant.' '  (3.)  "If 
the  jury  believe  from  the  evidence  that  all  the  indebted- 
ness by  Bradley  to  Knight  was  settled  and  paid,  and 
there  was  nothing  due  by  Bradley  to  Knight  at  the  time 
of  the  execution  of  said  mortgage  and  note  on  the  3 1st 
day  of  May,  1887,  and  that  Bradley  paid  to  Knight  the 
proceeds  of  six  bales  of  cotton,  less  $15,  and  other 
amounts,  in  excess  of  what  was  advanced  by  Knight  to 
Bradley,  and  in  excess  of  what  Bradley  owed  Knight, 
the  jury  must  give  Bradley  a  judgment  over  against 
Knight,  under  defendant's  plea  of  set-off,  for  such  ex- 
cess. "  (4.)  "The  jury  are  the  judges  of  the  facts,  and 
of  the  credibility  of  the  witnesses  who  have  testified  in 
the  case ;  and  on  weighing  the  testimony  of  the  wit- 
nesses the  jury  must  consider  the  manner  of  each  wit- 
ness on  the  stand,  his  manner  of  testifying,  his  interest 
in  the  cause,  his  relationship  to  the  parties,  and  his  con- 
nection with  the  case.  These  are  circumstances  which 
the  law  permits  the  jury  to  weigh,  in  connection  with 
the  other  evidence  in  the  case,  in  considering  the  credi- 
bility of  the  witnesses  who  have  testified  in  this  case." 
The  plaintiff  separately  excepted  to  the  giving  of  each  of 
these  charges. 

There  was  verdict,  and  judgment  rendered  thereon, 
in  favor  of  the  defendant,  assessing  him  damages  at  $66. 
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The  plaintiff  appeals,  and  assigns  as  error  the  giving  of 
the  charges  requested  by  defendant  and  the  judgment 
rendered. 

Arbington  <fe  Graham,  for  appellants. 

A.  A.  Wiley,  contra. — After  a  trial  by  jury  the  judg- 
ment will  not  be  reversed  because  of  the  want  of  an 
issue  or  plea  appearing  of  record,  no  objection  appearing 
to  have  been  made  in  the  primary  court. — Lucas  v.  Hitch- 
cock,  2  Ala.  287  ;  Clark's  Admr.  v.  Stoddard,  Miller  &  Co., 
3  Ala.  366;  Bethea  v.  McCall,  3  Ala.  449;  Bancroft  v. 
Stanton,  7  Ala.  353-4;  Dent  v.  Smith,  15  Ala.  286; 
McElhaney  v.  Gilleland,  30  Ala.  183.  It  can  not  be  ob- 
jected on  appeal  that  no  issue  has  been  tried,  when  the 
record  shows  that  an  issue  was  submitted  to  the  jury, 
although  no  plea  appears  of  record. — Bethea  v..  McCall, 
3  Ala.  499  ;  Lucas  v.  Hitchcock,  2  Ala.  288  ;  Castleberry  v. 
Pearce,  2  Stew.  &  Por.  141;  Wade  v.  Killough,  3  Stew.  & 
Por.  434;  Jennings  v.  Cummings  &  Mason,  9  Porter  310; 
Clark  v.  Stoddard,  Miller  &  Co.,  3  Ala.  366. 

McCLELLAN,  J. — The  appellant  was  plaintiff  below, 
the  action  being  on  a  note  executed  by  the  defendant 
Bradley.  No  pleas  appear  of  record,  but  the  judgment 
entry  recites  that  issue  was  joined.  On  this  state  of  the 
record ,  if  it  does  not  appear  from  the  bill  of  exceptions 
that  other  defenses  than  such  as  may  be  made  under  the 
general  issue  were  mutually  and  without  objection  liti- 
gated, the  presumption  is  that  the  general  issue  only  was 
presented.  Under  our  statute,  payment  is  matter  for 
special  plea,  and  can  not  be  given  in  evidence  under  the 
general  issue.  In  this  case,  however,  evidence  of  pay- 
ment was  admitted  without  objection  and  payment  vel 
non  was  really  the  issue  to  which  both  parties  addressed 
themselves — the  only  litigated  issue  indeed  on  the  trial . 
Under  these  circumstances  the  further  presumption  will 
be  indulged  that  that  issue  was  properly  presented  by 
plea. — Richmond  &  Danville  R.  R.  Co.  v.  Farmer,  97  Ala. 
1 41,  12  So.  Rep.  86;  Kansas  City,  Memphis  &  Birming- 
ham R.  R.  Co.  v.  Burton,  97  Ala.  240,  12  So.  Rep.  88. 

This  doctrine  proceeds  on  the  idea  that  by  their  course 
on  the  trial  the  parties  have  consented  to  the  litigation 
of  the  issue  to  which  the  evidence  is  directed  and  thereby 
Vol.  101. 


Digitized  by 


Google 


18«U  OF  ALABAMA.  521 

[Knight  v.Bradley.] 

waived  the  formal  interposition  of  a  plea.  But  the  pre- 
sumption will  go  no  further  than  is  necessary  to  give 
effect  to  this  implied  consent,  or,  in  other  words,  it  will 
not  be  presumed  that  any  other  plea  than  such  as  would 
render  the  course  of  the  trial  regular  and  proper  was 
entered ;  and  where  the  evidence  adduced  without  objec- 
tion is  admissible  equally  under  either  of  two  special 
pleas,  neither  of  which  appears  by  the  record,  and  one 
is  broader  in  its  scope  and,  if  sustained,  more  prejudi- 
cial to  the  plaintiff  than  the  other,  it  will  be  intended 
that  the  issue  consented  to  be  tried,  though  not  formally 
presented,  was  the  more  restricted  and  less  prejudicial, 
because  the  plaintiff  may  well  and  consistently  insist  that 
his  implied  consent  extended  only  to  the  less  hurtful  of 
the  two,  since  that  equally  with  the  other  accommodates 
the  evidence  which  he  has  allowed  to  go  in  by  failing  to 
object  to  it.  This  case  illustrates  the  proposition  we  are 
endeavoring  to  declare.  Here  the  evidence  which  was 
not  competent  under  the  general  issue,  and  which  was 
yet  adduced  without  objection  by  the  plaintiff,  was  per- 
tinent to  either  of  two  issues  which  might  have  been 
regularly  presented  by  special  plea,  namely,  payment 
and  set-off.  Having  failed  to  object  and  having  thus 
without  objection  litigated  an  issue  to  which  this  evi- 
dence was  relevant,  the  plaintiff  can  not  now  be  heard 
to  say  that  no  such  issue  was  formally  made  :  that  would 
be  inconsistency  on  his  part  and  to  permit  him  to  specu- 
late on  the  result  of  the  inquiry — to  profit  by  it  if  found 
in  his  favor,  and  not  to  be  bound  if  found  against  him. 
But  he  can  consistently  say  that  he  consented  to  try  the 
issue  of  payment  vel  non  without  that  defense  being 
specially  pleaded,  and  at  the  same  time  that  he  did  not 
consent  to  try  the  issue  of  set-off,  or  waive  the  formal 
tender  of  that  issue .  He  might  well  be  content  to  abide 
the  issue  of  payment,  while  unwilling  to  take  the 
chances,  unless  forced  to  do  so  by  plea  actually  and 
seasonably  filed,  of  a  judgment  over  against  him. 

On  these  considerations,  we  hold  that  the  plea  of  pay- 
ment is  to  be  taken  as  having  been  regularly  filed  in  this 
case,  but  that  it  can  not  be  presumed  that  set-off  was 
pleaded  at  all ;  and  there  is  the  more  reason  for  this  con- 
clusion in  the  fact  that  set-off  is  in  the  nature  of  a  cross 
action  and  must  in  strictness  be  stated  with  the  same 
particularity  essential  to  a  complaint  in  an  original  suit. 
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There  being  no  issue  of  set-off  in  the  case,  no  cross 
action  seeking  a  recovery  over  against  the  plaintiff,  the 
trial  court  erred  in  giving  charge  3  which  authorized  the 
jury  to  return  a  verdict  for  excess  of  payments  over  the 
debt  claimed.  We  discover  no  error  in  giving  the  other 
instructions  excepted  to. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Creed  et  al.  v.  The  Sun  Fire  Office  of 

London. 

Action  on  Fire  Insurance  Policy. 

1.  Insurance  company;  agenVs  mis-statement*  do  not  avoid  policy. — 
Where  an  applicant  for  insurance  makes  full  and  true  answers  to  the 
questions  contained  in  the  application,  but  the  agent,  himself  writing 
the  application,  knowingly  and  intentionally  writes  down  the  answers 
different  from  the  statements  made  by  the  insured,  the  insurance 
company  can  not  avoid  its  obligation  under  said  policy,  on  the  ground 
that  the  interest  of  the  insured  was  not  truly  stated  in  the  applica- 
tion, as  required  by  the  policy. 

2.  Creditor  has  insurable  interest  in  deceased  creditor's  property. — The 
creditor  of  a  deceased  debtor,  whose  estate  is  insufficient  to  pay  his 
debts,  has  an  insurable  interest  in  the  property  of  the  estate,  which 
may  be  subjected  by  a  proceeding  in  rem  to  the  payment  of  his  debts ; 
but  the  recovery  can  not  exceed  the  amount  of  the  insurable  interest. 

3.  Action  on  insurance  policy;  pUadings. — In  an  action  on  an  insur- 
ance policy,  pleadings  that  allege  that  the  building  insured  belonged 
to  the  estate  of  the  deceased  person,  who  owned  no  other  real  estate, 
that  the  said  building  and  lot  on  which  it  was  situated  were  subject 
to  the  homestead  and  dower  right  of  the  deceased's  widow,  who  was  one 
of  the  insured ,  that  the  other  insured  was  a  creditor  of  the  deceased,  and 
that  the  personal  assets  of  his  estate  were  insufficient  to  pay  his 
debts,  show  an  insurable  interest  in  said  building  in  both  of  the 
insured. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  R.  Tyson. 

This  was  an  action  brought  by  the  appellants,  Katie 
Creed  and  Mattie  Flinn,  against  the  appellee  to  recover 
$2,000,  the  amount  claimed  on  a  policy  of  insurance  on 
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a  building  situated  near  the  city  of  Montgomery,  which 
was  insured  by  the  defendant  against  loss  or  injury  by 
fire,  and  which  was,  before  the  bringing  of  said  suit,  en- 
tirely destroyed  by  fire.  The  defendant  pleaded  several 
pleas.  By  the  first  plea  it  pleaded  the  general  issue.  In 
the  third  plea  it  averred  that  by  the  terms  of  said  policy 
it  was  provided  that  the  entire  policy  was  to  be  void  if 
the  insured  concealed  or  misrepresented  any  material 
fact  concerning  the  insurance  or  the  subject  thereof ;  and 
further  averred  that  the  insurer  had  concealed  a  material 
fact  concerning  the  subject  of  the  insurance,  in  that,  the 
plaintiffs  applied  for,  and  took  out  said  insurance  upon 
the  house  described  in  the  complaint  as  their  property, 
whereas  in  truth,  it  was,  at  the  time  of  the  taking  out  of 
said  policy,  and  at  the  time  of  said  fire,  the  property  of 
the  estate  of  one  T.  W.  Creed,  who  died  intestate  before 
the  taking  out  of  said  insurance  policy  ;  and  that  the  said 
T.  W.  Creed  left  surviving  him  brothers  and  sisters, 
heirs  at  law,  and  that  neither  of  the  plaintiffs  was  a 
sister  of  the  deceased ;  and  that  the  plaintiffs  concealed 
from  the  defendant  the  fact  that  said  house  was  the 
property  of  the  estate  of  the  said  T.  W.  Creed,  deceased. 
In  the  sixth  plea  the  defendant  set  up  as  a  defense  that 
the  fire  by  which  the  building  was  destroyed  was  caused 
by  the  fault  of  the  plaintiffs.  The  second,  fourth  and  fifth 
pleas  are  in  the  following  language:  "Second.  It 
avers  and  states  that  in  and  by  the  terms  of  the  policy 
sued  on  in  this  case  it  is  expressly  provided,  among 
other  things,  that  the  entire  policy,  unless  otherwise 
provided  by  agreement  endorsed  thereon  or  added  there- 
to, shall  be  void  if  the  interest  of  the  insured  be  other 
than  the  unconditional  and  sole  ownership  of  the  prop- 
erty insured,  and  defendant  avers  that  the  said  insured 
took  out  the  said  policy  upon  the  said  house  described 
in  said  complaint  as  their  property,  and  that  at  the  time 
the  said  insurance  occurred  and  at  the  time  said  building 
was  destroyed  by  fire  the  said  house  was  not  the  property 
of  the  said  plaintiffs  ;  and  defendant  further  avers  that 
the  said  policy  contains  no  agreement  endorsed  thereon 
or  added  thereto  that  the  plaintiffs  might  insure  the  said 
property  although  they  were  not  the  sole  and  uncondition- 
al owners  of  the  said  property .' '  '  '  Fourth .  And  further 
answering  said  complaint  defendant  says  :  That  in  and 
by  the  terms  of  the  policy  sued  on  in  said  complaint  it  is 
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expressly  provided  that  the  entire  policy  shall  be  void  if 
the  interest  of  the  insured  in  the  property  be  not  truly 
stated  therein;  and  defendant  avers  that  the  interest  of 
the  said  insured  is  not  truly  stated  in  the  said  policy  ; 
that  the  said  property  is  insured  as  the  property  of  the 
said  plaintiffs ,  whereas  in  truth  and  in  fact  the  said  prop- 
erty was  not  the  property  of  the  said  plaintiffs  ;  that  the 
said  Mattie  Flinn  had  no  interest  in  the  said  property; 
that  the  said  house  insured  formerly  belonged  to  one  T. 
W .  Creed ,  who  had  died  intestate ,  leaving  certain  brothers 
and  sisters  as  his  heirs  at  law  ;  that  the  only  interest 
that  the  said  plaintiff  Katie  Creed  had  in  and  to  the 
said  property  was  the  interest  which  she,  as  the  widow 
of  the  said  T.  W.  Creed,  might  acquire  therein,  and  the 
said  Mattie  Flinn  had  no  interest  therein ;  wherefore 
this  defendant  avers  that  the  interest  of  the  said  plain- 
tiffs, the  insured,  was  not  truly  stated  in  the  said  policy, 
and  that  the  same  is  void/ '  "Fifth.  And  further  an- 
swering said  complaint  this  defendant  avers,  that  in  and 
by  the  terms  of  said  policy  it  is  expressly  provided  that, 
unless  it  is  provided  by  agreement  indorsed  thereon  or 
added  thereto,  the  said  policy  shall  be  void  if  the  subject 
of  the  insurance  be  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple  ;  and  defendant  avers  that  the 
subject  of  insurance  in  this  instance  was  a  building  on  a 
certain  lot  of  land  near  the  city  of  Montgomery ,  Alabama; 
that  the  said  lot  of  land  was  not  at  the  time  of  taking 
out  said  policy  or  at  the  time  of  said  loss,  nor  at  any 
time  after  the  taking  out  of  the  said  policy,  owned  by  said 
plaintiffs  in  fee  simple,  but  that,  on  the  contrary,  the 
said  ground  was  owned  by  the  heirs  at  law  of  one  T.  W. 
Creed,  then  lately  deceased ;  and  that  plaintiffs  were  not 
the  heirs  at  law  of  said  T.  W  Creed;  and  defendant 
further  avers  that  no  agreement  was  endorsed  on  the 
said  policy  or  added  thereto  providing  that  the  subject  of 
insurance  might  be  on  ground  not  owned  by  the  insured 
in  fee  simple  ;  and  that  the  defendant  had  no  notice  at 
the  time  of  the  issuance  of  said  policy,  nor  at  any  time 
prior  to  the  burning  of  said  building,  that  the  plaintiffs 
did  not  own  the  ground  upon  which  the  said  building 
was  situated/ ' 

The  plaintiffs  joined  issue  on  the  first,  third  and  sixth 
pleas,  and  to  the  second,  fourth  and  fifth  pleas  they  filed 
the  following  replication  :     "That  at  the  time  of  taking 
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out  the  policy  of  insurance  sued  on  in  this  cause,   Katie 
Creed,  one  of  the  plaintiffs,  was  the  widow  of  T.  W.  Creed 
then  lately  deceased,  who  died  seized  in  fee  of  the  prop- 
erty insured,    and  that  she  is  still  such  widow ;  that  as 
such  widow  she  had  and  has  an  interest  by  way  of  dower 
and  homestead  in  the  property  covered  by  said  insurance, 
that  she  had  such  interest  at  the  time  of  the  application 
for  and  the  issuance  of  said  policy  by  defendant ;    that  at 
the  time  of  the  application  for  and  the  issuance  of  said 
policy  Mattie  Flinn,  the  other  plaintiff  in  this  cause,  was 
a  large  creditor  of  the  estate  of  T.  W.  Creed  in  the  amount 
of,  to- wit,  about  two  thousand  dollars,  and  that  she  was 
such  creditor  at  the  time  of  the  burning   of   said    house 
insured  and   described   in  the   complaint  in  this  cause, 
and  such  claim  of  Mattie  Flinn  has  been  ever  since  the 
taking   out  of   the  policy  of   insurance  sued  on,  and   is 
now,  a  valid  and  subsisting  demand  against  the   estate 
of  T.  \V.  Creed,  deceased  ;  that  there  is  not  and  was  not, 
at  the  time  of  the  application  for  and  the  issuance  of  the 
policy   sued  on  in  this  cause,  enough  personal  property 
belonging  to  the  estate  of  T.  W.  Creed  to  pay  the  debts 
due  and  outstanding  against  said  estate .     And  plaintiffs 
aver  that  they  applied  to  one  J.  B.  Trimble,  who  was,  at 
the    time  of  said  application,  the  regularly  constituted 
agent  of  defendant  corporation,  for  said  policy  on   said 
building ;  that  said  J.  B.  Trimble  well  knew  at  the  time 
plaintiffs  applied  for  said  policy,  and  at  the  time  of   the 
issuance  and  delivery  to  them  by  him  as  such  agent  of 
defendant  corporation,  that  the  said  property  so  insured 
was  the  property  of  the  estate  of  T.  W.  Creed,  deceased, 
and  that  he  was,  at  the  time  of  the  application  for   said 
policy,   informed   of   this  fact  by  plaintiffs;    that  said 
Trimble,  as  agent  of  defendant,  well  knew,  at  the  time 
of  the  application  for  said  policy  and  its    issuance,   and 
was  then  and  there  informed  by  plaintiffs,  that  their  only 
interests  in  the  property  so  insured  was,    that   plaintiff 
Mattie  Flinn  was   a  creditor   as  above  described  of  the 
estate  of  T.  W.  Creed,  and  that  plaintiff  Katie  Creed  was 
the  widow  of  said  T.  W .  Creed ,  and  as  such  had  a  dower 
and  homestead  interest  in  said  property  ;  that  so  know- 
ing, said  J.  B.  Trimble  himself  drew  up  the  application 
for  said  insurance ,  received   the  premium  therefor,   and 
turned  the  policy  over  to  plaintiffs ,  and  that  plaintiffs  never 
in  any  way  misrepresented  the  title  to  said  property  to  the 


Digitized  by 


Google 


526  SUPREME   COURT  [Nov.  Term, 

[Creed  et  al.  v.  The  Sun  Fire  Office  of  London.] 

defendant  or  any  of  its  agents,  but  that  the  defendant,  with 
full  knowledge  as  aforesaid,  issued  said  policy  to  plain- 
tiffs. M  This  replication  was  afterwards  amended  by  averr- 
ing that  the  property  insured  in  said  policy  was  the  only 
real  property  of  the  estate  of  saidT.  W.  Creed,  deceased. 
To  the  replication  as  amended  the  defendant  demurred  on 
the  following  grounds  :  1st.  It  is  averred  in  the  second 
plea,  and  not  denied  by  the  replication,  that  the  policy 
sued  on  contains  a  clause  and  stipulation  that  it  should 
be  void ,  unless  otherwise  provided  by  agreement  endorsed 
thereon,  if  the  interest  of  the  insured  should  be  other 
than  the  unconditional  and  sole  ownership  of  the  prop- 
erty insured ,  and  it  is  shown  by  the  allegations  of  said 
replication  that  the  insured  were  not  the  unconditional 
and  sole  owners  of  such  property,  and  it  is  not  averred 
therein  that  there  is  any  agreement  endorsed  on  said 
policy  that  plaintiffs  might  insure  such  property  al- 
though they  were  not  such  owners.  2d.  It  is  averred  in 
the  fourth  plea,  and  not  denied  by  said  replication,  that 
one  of  the  terms  of  the  policy  sued  on  is  that  the  same 
should  be  void  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  in  the  policy,  and  it  is  not  shown 
by  said  replication  that  such  interest  was  truly  stated . 
3d.  It  is  shown  by  said  replication  that  the  interest  of 
the  insured  was  not  truly  stated  in  the  policy .  4th .  It 
is  not  denied  that  the  policy  sued  on  provides  that  it 
should  be  void  if  the  buildings  insured  were  not  situated 
on  ground  owned  by  the  insured  in  fee  simple,  and  it 
is  shown  by  the  allegations  of  said  replication  they  were 
not  such  owners.  5th.  It  is  shown  by  the  allegations  of 
said  replication  that  plaintiffs  had  no  insurable  interest 
in  the  property  covered  by  the  policy  sued  on.  6th.  It 
is  shown  by  the  allegations  of  said  replication  that  plain- 
tiff Flinn  had  no  insurable  interest  in  the  property 
covered  by  the  policy  sued  on.  7th.  It  is  shown  by  the 
allegations  of  said  replication  that  the  contract  sued  upon 
was  and  is  a  wagering  or  gambling  contract.  8th.  It  is 
shown  by  the  allegations  of  said  replication  that  plaintiff 
Flinn  had  no  interest  in  the  property  covered  by 
the  policy  sued  on,  and  that  the  alleged  contract  insur- 
ing the  same  was  and  is  against  public  policy  and  void. 
9th.  It  is  not  shown  by  the  allegations  of  said  replica- 
tion that  plaintiff  Creed  had  any  homestead  right 
in  the  property  covered  by  the  policy  sued  on.  10th. 
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It  i9  shown  by  the  allegations  that  the  property  was  not 
subject  to  the  debt  of  Mattie  Flinn.,, 

The  court  sustained  these  demurrers,  and  the  plaintiffs 
declining  to  plead  further ;  the  court  rendered  judgment 
for  the  defendant.  The  plaintiffs  prosecute  the  present 
appeal  and  assign  as  error  the  sustaining  of  the  demur- 
rers to  their  replication  and  the  rendering  of  judgment 
for  defendant. 

A.  A.  Wiley,  for  appellants. — An  insurance  company 
cannot  be  permitted  to  take  advantage  of  the  mis-state- 
ments of  its  own  agent,  and  avoid  the  policy,  when  the 
insured  was  without  fault. —  Williamson  v.  New  Orleans 
Ins.  Asso.,  84  Ala.  108,  4  So.  Rep.  36;  Ala.  Gold  Life 
Ins.  Co.  v.  Garner }  77  Ala.  210  ;  Ilerndon  v.  Triple  Alliance, 
45  Mo.  App.  426 ;  Follette  v.  United  States  Mut.  Ace.  Ass'n. 
(N.  C.)  14  S.  E.  Rep.  923;  Gristock  v.  Royal  Ins.  Co. 
(Mich.)  49  N.  W  Rep.  634.  The  term  "interest,"  as 
used  in  a  policy  of  insurance,  does  not  necessarily  im- 
ply property.  The  person  may  have  an  insurable  in- 
terest without  an  absolute  legal  or  equitable  title  in  the 
property. — Putnam  v.  Mercantile  Ins.  Co.,  5  Mete.  386; 
Lazarus  v.  Commonwealth  Ins.  Co.,  19  Pick.  81,  ^8;  Han- 
cox  v.  Fishing  Ins.  Co.,  3  Sumner's  C.  C.  132;  Fenn  v 
Xew  Orleans  Mut.  Ins.  Co.  ,53Ga.  579.  Depabav.  Ludlow, 
Comyn's  Rep.  360;  Schweiger  v.  Magee,  Cook  &  Al.  182  ; 
Keith  v.  Protection  Marine  Ins.  Co.  of  Paris,  Ir.  L.  D.  10 
Ex.  61.  It  can  not  be  denied  that  Mrs.  Creed,  as  the 
widow  of  the  deceased,  being  entitled  to  dower  and  a 
homestead  right  in  the  property  insured,  had  an  insur- 
able interest  therein. — Harris  v.  York  Mut.  Ins.  Co.,  50 
Penn.  341;  Lucena  v.  Crawford,  5  Bos.  &  Pul.  269; 
Buckv.  Chespeake  Ins.  Co.,  1  Peters  (IT.  S.)  151;  DeFor- 
rest  v.  Fvlton  Fire  Ins.  Co.,1  Hall  Sup.  C.  Rep.  84  ;  War- 
ing v.  Ind.  Fire  Ins.  Co.,  45  N.  Y.  606. 

Under  the  facts  of  the  case  Mattie  Flinn,  as  a  creditor 
of  the  deceased,  had  an  insurable  interest  in  the  prop- 
erty insured.  It  has  been  repeatedly  held  that  "a  gen- 
eral creditor  of  the  estate  of  a  deceased,  whose  personal 
property  left  is  insufficient  for  the  payment  of  his  debts, 
has  an  insurable  interest  in  the  sole  real  estate  of  the  dis- 
eased debtor,  when  it  is  plain  that  if  it  is  damaged  by  fire 
a  pecuniary  loss  must  ensue  to  the  creditor  thereby. — 
See  New  Digest  of  Insurance  Decisions,  Fire  &  Marine 
Vol.  101. 
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(by  Hine  &  Nichols)  under  the  title  "Insurable  Inter- 
est," page  263,  citing  1  Arnold  on  Marine  Ins.  229; 
Bun  on  Life  Ins.  16  ;  Hughes  on  Ins.  30  ;  1  Marshall  on 
Ins.  115  ;  1  Phillips  on  Ins.  2107;  Sherman  on  Ins.  93  ; 
Parsons  on  Merc.  Law,  507;  Parsons  on  Cont.,  438;  Buck 
v.  Chespeake  Ins.  Co.,  1  Peters  151;  Mapes  v.  Coffin ,  5 
Paige  296;  Mickles  v.  Rochester  City  Bank,  11  Paige  116  ; 
Herkimer  v.  Ricey  27  N.  Y.  163;  Savage  v.  Howard  In*. 
Co.,  52  N.  Y.  502;  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y. 
454  ;  Waring  v.  Loder,  53  N.  Y.  581  Hancock  v.  Ins.  Co., 
3  Sumner  132-140  ;  Angel  on  Ins.  Co.,  §  56  ;  Rohrbach  v. 
Gerniania  Fire  Ins.  Co.,  N.  Y.  C.  A.  62  N.  Y.  47 ;  4  Ins. 
Law  Journal  737. 

No  counsel  entered  as  appearing  for  appellee. 

COLEMAN,  J. — This  is  an  action  by  appellants  upon 
a  policy  of  insurance  issued  for  the  benefit  of  plaintiffs, 
insuring  a  certain  dwelling  against  loss  or  destruction 
by  fire.  The  suit  is  in  the  joint  name  of  Katie  Creed 
and  Mattie  Flinn,  the  assured.  The  defendant  pleaded 
several  special  pleas,  upon  some  of  which  issue  was 
joined,  and  to  the  others  a  replication  was  filed  by  plain- 
tiffs. The  court  sustained  a  demurrer  to  the  replication, 
and  the  plaintiffs  declining  to  plead  further,  judgment 
was  rendered  for  the  defendant. 

Several  questions  have  been  argued,  but  the  rulings  of 
the  court  upon  the  demurrers  to  the  replication  present 
the  material  questions  involved  on  this  appeal.  The 
first  is,  whether,  when  a  policy  of  fire  insurance 
contains  a  stipulation  that  the  policy  shall  be  void  if 
the  interest  of  the  insured  be  other  than  "the  uncon- 
ditional and  sole  ownership  of  the  property  insured," 
and  the  plea  avers  a  state  of  facts  which,  if  true,  shows 
that  the  interest  of  the  insured  was  not  truly  stated  in 
the  policy,  and  that  the  interest  of  the  insured  was  not 
that  of  "unconditional  and  sole  ownership,"  a  replica- 
tion to  such  plea  is  good,  which  avers  that  the  policy 
was  procured  from  an  agent  of  the  defendant,  authorized 
to  issue  policies  of  fire  insurance,  to  whom  the  insured, 
at  the  time  the  policy  was  applied  for  and  received,  truly 
and  fully  stated  their  interest  in  the  property  to  the 
agent,  and  that  the  agent,  being  fully  informed,  himself 
drew  up  the  application  for  the  insurance,  received  the 
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premium  therefor,  and  with  full  knowledge  of  the  facts, 
turned  the  policy  over  to  plaintiffs.  We  have  held  that 
if  the  applicant  make  full  and  true  answers  to  the  ques- 
tions contained  in  the  application,  and  suppresses  no  ma- 
terial fact,  which  it  is  his  duty  to  make  known,  the  com- 
pany will  not  be  permitted  to  take  advantage  of  the  care- 
lessness, inadvertence  or  misunderstanding  of  its  agent, 
the  insured  being  without  fault. — Ala.  Gold  Life  fns.  Co. 
v.  Garner,  77  Ala,  210;  Williamson  v.  New  Orleans  Ins. 
Asso.,  84  Ala.  106,  4  So.  Rep.  3G ;  Pelican  In*.  Co.  v. 
Smith,  92  Ala.  428,  9  So.  Rep.  327;  Equitable  Fire  Ins. 
Co.  v.  Alexander,  (Miss.)  12  So.  Rep.  25.  Upon  the 
same  principle  and  for  stronger  reasons,  the  company 
cannot  avoid  its  obligation  if  its"  own  agent  knowingly 
and  intentionally  writes  down  the  answers  differently 
from  those  made  by  the  insured.  We  think  the  replica- 
tion a  full  answer  to  the  plea  on  this  question . 

The  next  proposition  involves  a  question  new  in  this 
State.  Has  a  creditor  an  insurable  interest  in  a  build- 
ing, the  property  of  the  estate  of  his  deceased  debtor, 
which  may  be  subjected  to  his  debt,  the  personal  prop- 
erty being  insufficient  to  pay  the  debts  of  the  estate? 
After  much  deliberation  our  conclusion  is  that  he  has  an 
interest  which  maybe  insured.  We  concede  and  affirm  that 
a  simple  contract  creditor,  without  a  lien,  either  statutory 
or  contract,  without  a  jus  in  re  or  jus  ad  rem,  owning  a 
mere  personal  claim  against  his  debtor,  has  not  an  in- 
terest in  the  property  of  his  debtor.  Such  contracts  are 
void  as  being  against  public  policy.  We  do  not  think 
the  principle  applies  after  the  death  of  the  debtor,  as  to 
property  liable  for  the  debt  and  which,  if  destroyed ,  will 
result  in  the  loss  of  the  debt.  The  real  estate  as  well 
as  the  personal  property  of  a  deceased  debtor  is  liable 
for  his  debts,  but  the  real  estate  can  not  be  subjected  to 
the  payment  of  his  debts  until  after  the  personalty  has 
been  exhausted.  After  the  death  of  the  debtor  the  debt 
is  no  longer  enforceable  in  personam.  The  proceedings 
to  reach  the  property  of  the  estate  of  the  deceased 
debtor  are  in  rem.  The  property  of  the  debtor  takes  the1 
place  of  the  debtor,  and  becomes,  as  it  were,  the  debtor 
Whoever  knowingly  receives  the  property  of  a  deceased 
debtor  and  wrongfully  converts  it,  is  answerable  to  the 
creditor.— 3   Brick.  Dig.,  464,   S  14^;  lb.,  465,  §  162. 

The  relation  of  creditor  and  debtor  invests  the  creditor 
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with  an  insurable  interest  in  the  life  of  his  debtori  to  the 
extent  of  his  debt. — Alexander  v.  Sanders ,  93  Ala.  345, 
9  So.  Rep.  388 ;  11  Amer.  &  Eng.  Encyc  of  Law,  p.  319. 
It  would  seem  upon  like  principles  that  when  the  prop- 
erty becomes  directly  subject  to  proceedings  in  rem  for 
the  satisfaction  of  the  debt,  the  creditor  should  become 
invested  with  an  insurable  interest  in  the  property. 
Certainly  if  a  creditor  can  not  obtain  satisfaction  of  his 
debt  from  the  personal  property  of  his  deceased  debtor, 
and  has  a  legal  right,  which  can  not  be  defeated,  to  en- 
force its  collection  by  proceedings  in  rem  against  a 
building  belonging  to  the  estate  of  the  deceased  debtor, 
and  if  it  be  true  that  the  destruction  of  the  building  by  fire 
would  immediately  and  necessarily  result  in  pecuniary 
loss,  the  lo9s  being  the  direct  consequence  of  the  fire, 
the  creditor  has  an  interest  in  the  protection  of  the 
building.  He  has  no  lien  as  in  the  case  of  a  mortgagee, 
nor  such  lien  as  the  statute  may  confer  on  an  attaching 
or  execution  creditor,  but  his  right  to  subject  the  spe- 
cific property  to  his  debt,  invests  him  with  an  interest 
but  little  less,  if  any,  than  that  of  the  attaching  or  exe- 
cution creditor  or  mortgagee.  In  the  case  of  Herkimer  v. 
Rice,  27  N.  Y.  163,  the  question  arose  as  to  whether  an 
administrator  of  an  insolvent  estate  held  an  insurable 
interest  in  the  real  estate  of  the  deceased  debtor.  The 
court  (Denio,  C.  J.,  rendering  the  opinion)  held  that  he 
did,  and  the  conclusion  was  based  in  -great  part  upon 
the  proposition,  that  the  creditors  had  such  an  interest, 
which  the  administrator  could  protect  by  insurance  for 
them.  We  think  whatever  could  be  done  by  an  admin- 
istrator for  the  creditor  in  this  respect,  could  be  done 
directly  by  the  creditor  for  himself. — Rohrbach  v.  The 
German  Fire  Ins.  Co.,  62  N.  Y.  47.  Other  reasons  might 
be  given,  but  we  are  of  the  opinion  these  are  sufficient 
to  show  that  the  creditor  of  a  deceased  debtor,  whose 
estate  is  insufficient  to  pay  the  debts,  has  an  insurable 
interest  in  the  property  of  the  estate,  which  by  law  may 
be  subjected  by  proceedings  in  rem  to  the  payment  of  the 
debts.  The  recovery  can  not  exceed  the  amount  of  the 
insurable  interest. 

The  next  question  is,  whether  the  pleadings  show  such 

an  insurable  interest.     The  pleas   and  the  replication 

appear  to  have  been  drawn  with  technical  caution,  so 

far   as  'the   rights   of   Mattie   Flinn,  the   creditor,  are 
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affected.  The  plea  shows  that  the  building  and  lot, 
upon  which  it  is  located,  belonged  to  the  estate  of  Thos. 
Greed,  deceased,  and  that  neither  of  the  assured  are  his 
legal  heirs.  Upon  the  death  of  Thos.  Creed  the  land 
descended  to  his  legal  heirs.  Prima  facie,  upon  the  facts 
of  the  plea,  the  insured  owned  no  insurable  interest. 
The  replication  avers  that  Katie  Creed  was  the  widow  of 
Thos.  Creed,  and  that  he  owned  no  other  real  estate, 
and  this  statement  of  facts  is  followed  with  the  conclu- 
sion, that  she  owned  a  dower  and  homestead  interest. 
Hers  was  clearly  an  insurable  interest.  Its  value 
is  a  fact  to  be  ascertained  by  proof.  The  repli- 
cation then  further  averred  that  Mattie  Flinn  was  a 
creditor  of  Thos.  Creed,  stating  the  amount  of  her  claim, 
the  insufficiency  of  personal  assets  to  pay  the  debts,  and 
that  there  was  no  other  real  property  belonging  to  his 
estate.  The  interest  shown  by  the  plea  to  be  in  Katie 
Creed  (dower  and  homestead)  does  not  include  the  en- 
tire estate.  Under  the  replication  there  is  a  remainder 
interest  in  the  real  estate,  liable  for  the  debts  of  the  es- 
tate. The  pleadings  inform  us  that  the  lot  and  building 
were  in  the  city  of  Montgomery.  Whether  it  exceeded 
in  value  two  thousand  dollars,  the  constitutional  limit  of 
the  value  of  the  homestead  exempt  from  debts  during 
the  life  time  of  the  widow,  does  not  appear.  We  are  not 
unmindful  of  the  statutory  provision  by  which  under 
some  circumstances  the  fee  to  the  homestead  may  be- 
come vested  in  the  widow  and  minor  children  or  widow 
or  minor  child.  The  consideration  of  these  questions  does 
not  rise  upon  the  pleadings.  The  court  erred  in  sustain- 
ing the  demurrer  to  the  replication.  The  proportionate 
interest  of  the  insured  is  a  matter  of  adjustment  between 
themselves  if  both  are  entitled  to  recover. 
Reversed  and  remanded . 


Miller,  Judge  &c.  v.  Berry.  Zj&\ 

Application  for  Mandamus. 

1.      Unconstitutionality  of  act  extending  operation  of  former  act. — The 
act  approved  February  9,  1893,  entitled  "An  act  to  declare  inopera- 
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tive  an  act  entitled  'An  act  to  change  the  boundary  line  between  the 
counties  of  Talladega  and  Clay  in  this  State/  approved  January  10, 
1877,  and  to  provide  for  the  location  of  the  line  between  said  coun- 
ties," is  violative  of  so  much  of  section  2,  Article  IV  of  the  Constitu- 
tion as  provides  that  no  law  shall  be  revived,  amended,  or  the  pro- 
visions thereof  extended  or  conferred  by  reference  to  its  title  only. 

Appeal  from  the  City  Court  of  Talladega. 
Heard  before  the  Hon.  John  W.  Bishop. 

The  proceedings  in  this  case  were  had  upon  a  petition 
for  mandamus  addressed  to  the  judge  of  the  city  court  of 
Talladega  county  ;  and  prayed  that  a  peremptory  writ  of 
mandamus  be  issued  to  Hon.  G.  K.  Miller,  judge  of  pro- 
bate of  Talladega  county,  Alabama,  to  compel  hira  to 
receive  and  file  as  an  office  paper,  and  to  transmit  to  the 
Auditor  of  the  State  of  Alabama,  together  with  his  cer- 
tificate, that  he  believes  the  statements  therein  were  en- 
titled to  credit,  if  he  does  so  believe,  the  petitioner's  ap- 
plication for  the  benefits  conferred  under  the  act  of  the 
General  Assembly ,  entitled/' An  act  for  the  relief  of  needy 
Confederate  soldiers  and  sailors,  residents  of  Alabama, 
who,  from  wounds  or  other  cause,  are  now  unable  to  earn 
a  livelihood,  and  for  the  widows  of  such  as  were  killed  or 
died  in  said  war,  and  have  not  since  re-mar- 
ried, "  and  approved  February  13,  1891.  (Acts  1890-91, 
p.  624.)  The  allegations  of  the  petition  set  forth  that 
petitioner,  Ann  Berry,  was  the  wife  of  one  John  Berry, 
who  was  a  soldier  in  the  service  of  the  'Confederacy,  and 
who  died  during  the  war,  while  in  such  service,  from 
disease  contracted  in  said  service ;  that  she  had  never 
re-married  ;  that  she  was  a  resident  citizen  of  Talladega 
county,  Alabama ;  that  her  taxable  property  does  not  ex- 
ceed $400  in  value,  and  she  is  now  physically  unable  to 
make  a  livelihood  by  labor,  and  that  she  holds  no  office, 
and  that  her  gross  income  does  not  exceed  $400  per  an- 
ntnn.  It  wTas  further  made  to  appear  in  said  petition 
that  she  had  filed  her  application  with  G.  K.  Miller,  as 
judge  of  probate  of  Talladega  county,  which  was  duly 
sworn  to  before  him,  by  which  she  asked  for  the  benefit 
of  the  act  of  the  General  Assembly,  approved  February 
13,  1891,  the  title  of  which  is  copied  above ;  that  said  G. 
K.  Miller,  as  judge  of  probate  of  Talladega  county  had 
refused  to  file  her  said  application  as  an  office  paper,  and 
to  transmit  a  copy  of  the  same  to  the  Auditor  of  the 
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State  of  Alabama  with  the  statement  that  he  believed 
the  said  certificate  entitled  to  credit ;  that  this  refusal 
was  solely  upon  the  grounds  that  the  said  petitioner  did 
not  reside  in  Talladega  county,  but  that,  under  the  pro- 
visions of  the  act  of  the  General  Assembly  of  Alabama, 
entitled  "An  act  to  declare  inoperative  an  act  entitled  'an 
act  to  change  the  boundary  lines  between  the  counties  of 
Talladega  and  Clay  in  this  State/  approved  January  10, 
1877 ,  and  to  provide  for  the  location  of  the  lines  between 
said  counties/'  approved  February  9 ,  1893  (Acts  1892-93, 
p.  343) ,  the  petitioner  was  a  resident  of  Clay  county.  It 
was  also  alleged  in  said  petition,  that  the  petitioner  re- 
sided in  section  4,  township  20,  range  6  East,  in  the 
Coosa  Land  District.  In  answer  to  the  rule  n-ixi,  which 
was  issued  upon  the  filing  of  the  petition,  the  respondent 
admitted  that  the  petitioner  was,  in  all  respects,  entitled 
to  the  benefits  of  the  act  for  the  relief  of  the  Confederate 
soldiers  and  sailors,  residents  of  Alabama,  &c,  (Acts 
1890-91,  p.  624) ,  but  it  was  denied  that  she  was  a  resi- 
dent of  Talladega  county,  it  being  set  up  in  said  answer, 
that  she  had  become  a  resident  of  Clay  county  under  the 
provisions  of  the  act  of  February  9,  1893  (Acts  1892-93, 
p.  343). 

The  cause  was  heard  upon  the  pleadings,  and  upon 
an  agreed  statement  of  facts,  in  which  the  facts  alleged 
in  the  petition  were  agreed  to  be  substantially  true  in  all 
respects,  Except  that  the  petitioner  was  a  resident  of 
Talladega  county  ;  but  it  was  admitted  that  the  section  on 
which  the  petitioner  dwelt  in  the  Coosa  Land  District 
was  in  Talladega  county,  unless  said  section  was  merged 
into  Clay  county  under  the  act  of  the  General  Assembly 
of  Alabama,  approved  February  9,  1893,  above  re- 
ferred to. 

The  court,  in  its  judgment,  decreed  that  the  act  of  the 
General  Assembly  approved  February  9,  1893,  was  un- 
constitutional, as  violative  of  section  2,  article  IV  of  the 
Constitution,  and  ordered  that  the  peremptory  writ  of 
mandamus  be  issued  to  G.  K.  Miller,  judge  of  probate  of 
Talladega  county,  in  accordance  with  the  prayer  of  the 
petitioner.  This  judgment  is  appealed  from,  and  the 
same  is  assigned  as  error. 


G.  K.  Miller,  for  appellant. 

C.  C.  Whitson   and   Knox   &  Bowie,   contra,   cited 
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Rogers  v.  Torbut,  58  Ala.  523 ;  Stewart  v.  County  Connnu- 
sioners,  82  Ala.  209,  2  So.  Rep.  270;  Judson  v.  City  of 
Bessemer,  87  Ala.  240,  6  So.  Rep.  267  ;  Bay  Shell  Road 
Co.  v.  O'Donnell,  87  Ala.  378,  6  So.  Rep.  119 ;  Maxwell  v. 
State,  89  Ala.  150,  7  So.  Rep.  824. 

HEAD,  J. — The  act  entitled  "An  act  to  declare  in- 
operative an  act  entitled  'an  act  to  change  the  boundary 
lines  between  the  counties  of  Talladega  and  Clay  in  this 
State,'  approved  January  10,  1877,  and  to  provide  for 
the  location  of  the  lines  between  said  counties,"  approved 
February  9,  1893  (Pamp.  Acts  1892-93,  p.  343)  is  vio- 
lative of  so  much  of  section  2  of  Art.  IV  of  the  Constitu- 
tion as  provides  that  no  law  shall  be  revived,  amended, 
or  the  provisions  thereof  extended  or  conferred  by  refer- 
ence to  its  title  only  ;  but  so  much  thereof  as  is  revived, 
amended,  extended,  or  conferred  shall  be  re-enacted 
and  published  at  length. — Rogers  v.  Torbut,  58  Ala.  523; 
Stewart  v.  Commissioners,  82  Ala.  209,  2  So.  Rep.  270; 
Judson  v.  City  of  Bessemer,  87  Ala.  240,  6  So.  Rep.  267; 
Bay  Shell  Road  v.  0?Donnell,  87  Ala.  378,  6  So.  Rep.  119; 
Stewart  v.  State,  100  Ala.  1,  13  So.  Rep.  943.  The  act  is 
of  such  character  that  no  part  of  it  can  stand  and  be  ad- 
ministered without  the  rest. 

There  was  no  error,  therefore,  in  the  ruling  of  the  cir- 
cuit court,  and  its  judgment  is  affirmed. 


i<»  {Sjl  Morris  v.  West  et  al. 

Action  to  recover  Statutory  Penalty  for  Cutting  Trees. 

1.  Action  to  recover  statutory  penalty  for  cutting  trees;  misleading 
charge. — In  an  action  to  recover  the  statutory  penalty  for  knowingly 
and  willfully  cutting  and  removing  trees  from  the  lands  of  another 
without  his  consent  (Code,  §  3296),  an  instruction  that  defendant  is 
liable  for  what  the  trees  were  worth,  though  he  did  not  know,  at  the 
time  the  trees  were  cut,  that  they  were  on  plaintiff's  lands,  is  prop- 
erly refused,  it  being  confusing  and  calculated  to  mislead  the  jury,  in 
that  the  jury  might  understand  therefrom  that  the  defendant  was 
liable  in  no  event  for  anything  more  than  the  value  of  the  wood  cut 
from  the  land. 
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2.  Refusal  to  grant  new  trial;  when  reversed  on  appeal. — This  court 
will  not  reverse  an  order  refusing  a  new  trial  on  the  ground  that  the 
evidence  was  not  sufficient  to  support  the  verdict,  or  that  the  verdict 
was  contrary  to  the  evidence,  unless,  after  allowing  all  reasonable 
presumption  of  its  correctness,  the  preponderance  of  the  evidence 
against  the  verdict  is  so  decided  as  to  clearly  convince  the  court  that 
said  verdict  was  wrong  and  unjust. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  John  B.  Tally. 

This  was  an  action  brought  by  the  appellees  against 
the  appellant,  to  recover  the  statutory  penalty  for  cutting, 
destroying  and  removing  certain  trees,  particularly  de- 
scribed in  the  complaint,  as  provided  by  section  3296  of 
the  Code  of  1886. 

The  complaint  contained  two  counts.  The  first  count 
claimed  damages  for  the  defendant  willfully  and  know- 
ingly, and  without  the  consent  of  the  plaintiff,  cutting 
down  a  certain  number  and  kind  of  trees  on  the  prop- 
erty, which  were  specifically  described  in  the  complaint. 
The  second  count  claimed  damages  for  the  defendant 
willfully  and  knowingly,  and  without  the  consent  of  the 
plaintiff,  taking  away  a  certain  number  and  kind  of  trees 
from  the  same  premises,  which  had  already  been  cut  or 
had  fallen  down.  The  other  facts  are  sufficiently  stated 
in  the  opinion. 

There  was  judgment  for  the  plaintiffs.  The  defendant 
appeals,  and  assigns  as  error  the  refusal  of  the  court  to 
give  the  charge  requested  by  him,  and  the  overruling  by 
the  court  of  his  motion  for  a  new  trial,  the  ground  of 
which  motion  was,  that  the  verdict  was  contrary  to  the 
evidence  and  was  contrary  to  law. 

0.  D.  Street  and  A.  A.  Wiley,  for  appellant. 

Lusk  &  Bell,  contra. 

HARALSON,  J. — This  action  was  to  recover  the  pen- 
alty prescribed  by  section  3296  of  the  Code.  There  were 
two  counts  in  the  complaint,  the  second  of  which  charges 
the  defendant  with  having  willfully  and  knowingly,  and 
without  the  consent  of  the  plaintiffs,  taken  and  carried 
away  certain  trees,  which  were  already  cut  down  or 
fallen  on  the  lands  of  the  plaintiffs. 
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The  defendant  pleaded  not  guilty,  and  a  special  plea, 
numbered  two.  The  plaintiff  took  issue  on  the  plea  of 
not  guilty,  and  replied  to  the  second,  on  which  replica- 
tion the  defendant  took  issue.  But  this  second  plea,  and 
the  replication  to  it,  and  joinder  thereon,  may  be  elim- 
inated from  the  cause,  since  the  course  the  trial  took  in 
the  court  below,  and  the  argument  of  counsel  here,  show 
that  the  trial  was  had  on  the  plea  of  the  general  issue. 

The  fact  is  not  disputed,  that  defendant  cut  and  re- 
moved trees  from  the  lands  claimed  by,  and  to  be  in 
possession  of  the  plaintiffs;  but,  the  real  contest  was, 
whether  in  fact  they  were  cut  on,  and  removed  from, 
plaintiffs'  lands,  and,  if  so,  if  the  act  was  knowingly  and 
willfully  done  by  the  defendant,  since  there  was  a  dis- 
pute between  them  as  to  where  the  true  line  between 
their  adjoining  lands  ran.  There  was  evidence  tending 
to  support  each  side  of  the  contention.  We  refer  to  so 
much  of  it,  only,  as  will  show  the  character  of  this  dis- 
pute, and  that,  for  the  purposes  of  the  appeal,  on  the 
refusal  of  the  motion  by  the  defendant  for  a  new  trial  in 
the  court  below . 

John  West,  the  husband  of  one  of  the  plaintiffs,  testi- 
fied that  the  defendant  had  some  trees  cut  on  the  undi- 
vided lands  of  his  wife,  one  of  the  plaintiffs,  and  her 
ward,  Frank  Johnson,  for  whose  use  she  also  sues,  and 
of  which  his  wife  was  in  the  possession  for  herself  and 
ward ;  that  there  were  43  chestnut,  32  oak  and  15  hick- 
ory trees  and  saplings  cut  on  said  lands ;  that  before  de- 
fendant cut  them ,  witness  went  to  him  and  requested 
him  not  to  do  so ;  that  a  year  or  two  before  this  time, 
the  defendant  turned  some  hands  on  the  land  to  cut  tim- 
bers, and  would  not  desist  when  requested;  that  wit- 
ness went  to  see  defendant,  after  he  had  cut  the  tim- 
bers, to  have  the  line  between  him  and  his  wife's  lands 
surveyed ;  and  after  that  line  had  been  located  by  the 
surveyor,  defendant  came  to  witness  and  offered  him  35 
cents  per  cord  for  the  wood  he  had  cut,  and  witness 
asked  him  40  cents,  which  he  declined  to  pay,  and  after- 
wards defendant  hauled  the  wood  away . 

The  defendant  testified,  there  had  been  three  surveys 
of  this  line,  one  by  surveyor  Rickets,  in  1867  or  1868,  a 
second  by  Baker,  and  the  last  one  by  Kidd ;  that  before 
the  last  survey,  about  18i  cords  of  wood  were  cut  on  the 
plaintiffs'   lands,  but  none  of  it  on  said  lands,  according 
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to  previous  surveys ;  that  he  was  careful  to  point  out  the 
line  to  his  hands,  and  told  them  not  to  cut  on  plaintiffs' 
lands  ;  that  after  they  had  been  cutting  for  some  time, 
said  West  came  and  said  he  desired  the  line  run,  as  he 
did  not  know  where  it  was  ;  that  to  this  defendant  agreed 
and  Kidd  was  sent  for  to  locate  the  line,  and  did  so  in  a 
manner,  which  defendant  insists  was  incorrect,  but  the 
surveyor  refused,  afterwards,  to  give  a  certificate  of  its 
correctness ;  that  after  this  line  was  run,  he  did  not  cut 
any  more  wood  on  plaintiffs'  side  of  it,  and  for  the  sake 
of  peace,  he  offered  to  pay  West  35  cents  a  cord  for  the 
wood  he  had  already  cut,  although  he  believed  the  sur- 
vey to  be  wrong,  and  the  trees  had  been  cut  on  his  own 
land ;  that  he  afterwards  removed  the  wood  from  the 
trees  he  had  cut  down  before  the  location  of  the  line  last 
surveyed. 

The  bill  of  exceptions  states,  that  after  the  oral  charge 
of  the  court,  the  defendant  requested  the  following 
charge,  which jthe  court  refused  to  give,  and  he  excepted  : 
"The  removal  and  appropriation  of  the  trees  by  the  de- 
fendant make  him  liable  to  pay  for  them  what  they  were 
worth,  though  he  was  not  aware,  at  the  time,  that  they 
were  cut  on  the  plaintiffs'  land,  and  this  may  be  recov- 
ered, if  the  defendant  has  no  avoidable  defense  in  some 
appropriate  form  of  action."  This  was  the  only  excep- 
tion reserved,  except  on  the  order  overruling  the  motion 
for  a  new  trial. 

The  charge  was  properly  refused,  since  it  was  confus- 
ing and  calculated  to  mislead  the  jury,  and  if  construed 
as  an  instruction — as  it  was  possibly  intended — that  the 
defendant  was  liable,  in  no  court,  for  anything  more 
than  the  value  of  the  wood  cut  from  plaintiffs'  lands,  it 
was  an  incorrect  proposition  of  law,  as  applicable  to  a 
case  of  this  kind,  for  the  recovery  of  the  statutory  pen- 
alty for  knowingly  and  willfully  cutting  and  removing 
trees  from  the  lands  of  another  without  his  consent. — 
Russell  v.  Irby,  13  Ala.  131;  Givensv.  Kendrick,  15  Ala. 
650;  Rogers  v.  Brooks,  99  Ala.  31,  11  So.  Rep.  753;  0*- 
waltv.  Smithy  97  Ala.  627,  12  So.  Rep.  109. 

The  questions  as  to  where  the  true  line  between  the 
plaintiffs  and  the  defendant  ran,  and  whether  defend- 
ant knowingly  and  willfully  trespassed  on  plaintiffs' 
land  were,  no  doubt,  submitted  to  the  jury  by  the  trial 
court,  under  proper  instructions,   and  it  was  their  pro- 
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vince  to  settle  them.  This  court,  as  we  have  before  now 
held,  will  not  reverse  an  order  refusing  a  new  trial  on 
the  ground  that  the  evidence  is  not  sufficient  to  support 
the  verdict,  or  that  the  verdict  is  contrary  to  the  evi- 
dence, unless,  after  allowing  all  reasonable  presumptions 
of  its  correctness,  the  preponderance  of  the  evidence 
against  it  is  so  decided  as  to  clearly  convince  the  court 
that  it  is  wrong  and  unjust.  We  are  unable  to  draw 
such  a  conclusion  as  to  the  verdict  in  this  case. — Cobb  v. 
Malone,  92  Ala.  631;  9  So.  Rep.  738 ;  Nooe  v.  Garner,  70 
Ala.  443. 
Affirmed. 


Jennings  v.  Pearce. 

Motion  to  Vacate  and  Annul  a  Judgment. 

1.  Notice  of  motion  to  vacate  a  judgment;  when  sufficient. — Where  a 
motion  to  set  aside  and  annul  a  judgment  against  a  defendant  is 
spread  upon  the  motion  docket  of  the  court  wherein  the  judgment 
was  recovered,  is  properly  signed  by  counsel  for  movant,  and  addressed 
to  the  attorneys  of  record  for  the  plaintiff,  and  when  the  motion  is 
called  for  trial  the  said  attorneys  for  plaintiff  appear  for  the  purpose 
of  resisting  action  thereon  at  that  time,  on  the  ground  that  no  written 
notice  of  the  motion  had  been  served  upon  them  or  their  client,  no 
further  notice  to  the  plaintiff  or  his  attorneys  is  necessary;  the  ap- 
pearance of  the  latter,  even  for  the  purpose  of  resisting  action  on 
said  motion,  showing  sufficient  notice  of  the  pendency  thereof. 

2.  Judgment. by  default  against  non-resident;  when  properly  set  aside. — 
When,  in  an  action  against  a  non-resident,  there  has  been  no  personal 
service  of  notice  of  the  suit  made  upon  him,  no  appearance  entered 
for  him,  no  property  of  his  held  under  an  attachment  levy,  and  no  in- 
debtedness to  him,  no  property,  or  effects  of  his  ascertained  and 
fixed  in  the  hands  of  a  garnishee,  the  court  never  acquired  jurisdiction 
of  the  person  and  property  of  such  defendant,  so  as  to  authorize  a 
judgment  by  default  against  him  ;  and  upon  proper  motion,  seasonably 
made,  the  court  must  set  aside  and  vacate  such  judgment. 

Appeal  from  the  City  Court  of  Montgomery . 
Tried  before  the  Hon.  Thomas  M.  Arrington. 

This  is  an  appeal  from  the  judgment  of  the  city  court 
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granting  a  motion  to  set  aside  and  vacate  the  judgment 
of  said  court,  which  was  rendered  against  the  movant  at 
a  former  term . 

The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. 

Richardson  &  Reese,  for  appellants. 

Arrington  &  Graham,  contra, 

STONE ,  C .  J . — This  was  a  motion  to  vacate  and  an- 
nul a  judgment  for  money,  rendered  at  a  previous  term 
in  favor  of  Thomas  W.  Jennings  against  Henry  Pearce. 
Jennings  had  assigned  the  claim  to  his  counsel,  who  had 
brought  the  suit  and  recovered  the  judgment.  The 
judgment  was  recovered  in  February,  1892,  and  the  mo- 
tion to  set  it  aside  was  entered  on  the  motion  docket  of 
the  city  court  in  September,  1892.  The  motion  was 
signed  by  counsel  for  the  movant,  stating  they  appeared 
for  the  purpose  of  making  the  motion.  It  was  addressed 
on  the  docket  to  R — &  R — ,  att  7ys  for  Thomas  W .  Jennings . 
This  is  the  firm  name  of  the  attorneys  who  had  brought 
the  suit  and  recovered  the  judgment,  and  to  whom  the 
claim  had  been  assigned .  The  motion  was  called  for 
trial  in  February,  1893.  R — &  R — appeared  for  the  pur- 
pose of  resisting  action  on  the  motion  at  that  time,  on 
the  ground  that  no  written  notice  of  the  motion  had  been 
served  on  them,  or  on  Jennings,  their  client.  They 
stated  no  other  reason  why  the  motion  should  not  be 
heard  at  that  time.  The  court  overruled  the  objection, 
and  they  excepted. 

The  purpose  of  notice  is  to  give  information  of  intended 
action,  and  to  inform  the  opposing  party,  so  he  will  not 
be  taken  by  surprise .  And  notice  to  counsel  of  record  is 
equivalent  to  notice  to  the  party  himself. — Code  of  1886, 
S  2736;  3  Brick.  Dig.,  712,  §  37.  When  there  is  an  ap- 
pearance, either  by  a  party  or  his  counsel,  this  is  evi- 
dence that  such  party  had  knowledge  of  the  action  pro- 
posed to  be  taken.  When  present,  and  having  attention 
directed  to  the  subject,  if  not  prepared  for  trial,  a  mo- 
tion for  delay  in  order  to  make  preparation  would  be 
proper,  and  would  doubtless  be  entertained.  No  motion 
of  the  kind  was  made  in  this  case.  It  would  seem  there 
could  not  have  been  a  want  of  preparation  when  the  pres- 
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ent  motion  was  tried .  Its  merits  and  fate  depended,  not  on 
oral  testimony,  but  on  records  and  papers  pertaining  to 
the  cause,  which  were  of  file  in  the  court.  These  rec- 
ords and  papers  were  accessible  to  either  party,  and  were 
in  fact  used  to  their  utmost  capacity  on  the  trial  of  the 
motion.  This  is  shown  by  the  bill  of  exceptions  reserved 
by  appellant,  and  made  a  part  of  the  record  before  us. 
The  motion  was  tried  on  its  merits,  every  inch  of  ground 
being  contested,  and  reserved  for  revision  in  this  court. 
The  city  court  did  not  err  in  holding  that  further  notice 
of  the  motion  was  not  necessary. 

The  suit  in  this  case  was  commenced  by  original  at- 
tachment in  favor  of  Jennings  against  Henry  Pearce , 
sworn  to  be  a  non-resident  of  Alabama.  No  personal 
service  was  ever  made  on  him,  and  no  plea  was  ever  in- 
terposed for  him,  or  appearance  entered,  save  the  special 
appearance  in  September,  1892,  entered  for  the  purpose 
of  setting  aside  and  vacating  the  judgment  by  default 
which  had  been  rendered  in  February  preceding.  The 
attachment  proceedings  were  and  are  regular  in  form, 
conforming  to  our  statute.  This  attachment  was  levied 
on  personal  property;  but  a  doubt  arising  whether  the 
property  belonged  to  Henry  Pearce,  the  defendant,  the 
sheriff  demanded  an  indemnifying  bond.  The  bond  not 
being  given  he  discharged  the  levy.  So,  this  levy,  as  a 
factor  in  the  present  controversy,  is  eliminated.  There 
remains  no  constructive  service  by  levy  on  property. 

Chandler  was  summoned  as  a  garnishee  and  answered. 
He  denied  all  indebtedness  to  Henry  Pearce,  the  defend- 
ant, but  admitted  said  Henry  Pearce  had  placed  in  his 
possession  certain  personal  property,  which  he  still  held; 
but  claimed  a  lien  upon  it  for  its  support  and  preser- 
vation. He  also  set  forth  that  he  had  received  notice 
that  said  property  was  claimed  by  one  Hollis  Pearce  to 
be  his  own  proper  goods.  Thereupon,  on  the  motion  of 
plaintiff,  Jennings,  notice  was  issued  and  served  on  Hol- 
lis Pearce  under  the  statute ;  and  being  brought  in,  an 
issue  was  made  up  "to  contest  with  plaintiff  the  right  to 
such  *  effects."— Code  of  1886,  §  2984,  et  seq.  That  is- 
sue had  not  been  tried  or  determined,  but  was  still  pend- 
ing when  this  motion  was  made  and  passed  on.  Another 
garnishee  had  been  summoned,  but  he  had  neither  an- 
swered, nor  had  judgment  been  rendered  against  him  for 
want  of  an  answer. — Code,  §  2980. 
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It  is  thus  shown  that  when  the  judgment  was  rendered 
against  Henry  Peace,  February,  1892,  and  even  when 
this  motion  was  tried,  February,  1893,  no  personal  ser- 
vice of  notice  of  the  suit  had  been  made  upon  him,  no 
appearance  had  been  entered  for  him,  no  property  of  his 
was  under  attachment  levy,  and  neither  indebtednes  to 
him,  nor  property,  nor  effects  of  his  had  been  ascertained 
and  fixed  in  the  hands  of  a  garnishee.  When  garnish- 
ment is  the  only  means  relied  on  as  effecting  constructive 
notice  of  the  suit  to  a  defendant  in  attachment,  and  as 
bringing  him  within  the  power  and  jurisdiction  of  the 
court,  it  is  indispensable  that  indebtedness  of  the  garni- 
shee to  such  defendant  in  attachment  be  ascertained,  or 
that  there  be  traced  to  the  garnishee's  possession  prop- 
erty or  effects  which  belong  to  the  defendant  in  attach- 
ment. Neither  of  these  methods  of  giving  notice  having 
been  carried  into  successful  effect,  the  city  court  never 
acquired  jurisdiction  of  the  person  or  property  of  Henry 
Pearce,  so  as  to  authorize  a  judgment  to  be  rendered 
against  him.  The  city  court  did  not  err  in  setting  aside 
and  vacating  the  j  udgment  against  him . — Lamar  v .  Comrs . 
CL,  21  Ala.  772  ;  Lamar  v.  Gunter,  39  Ala.  324  ;  Lewis  v.  All- 
red,  57  Ala.  628;  2  Freeman  on  Judgments,  §  495;  Stubbs 
r.  Leavitt,  30  Ala.  352 ;  12  Amer.  &  Eng.  Encyc.  of  Law, 
p.  126  and  notes  on  p.  128;  Pettusv.  McClannahan,  52  Ala. 
55  ;  5  Amer.  &  Eng.  Encyc.  of  Law,  pp.  146-7,  and  note. 

The  result  of  this  decision  is,  to  leave  the  case  of  Jen- 
nings v.  Henry  Pearce  still  open  and  undisposed  of  on 
the  docket  of  the  city  court,  to  await  the  result  of  the 
garnishments. 

Affirmed . 


Yerby,  Treasurer  &c.  v.  Cochrane.    **j* 


Action  against  County  Treasurer  on  Witness  Certificates. 

1.  Title  and  subject  matter  of  statutes  under  constitutional  provisions. — 
The  act  approved  February  21,  1893.  entitled  "An  act  to  provide  for 
and  regulate  the  pay  of  State  witnesses  in  Tuscaloosa  county,"  (Acts 
1892-93,  pp.  934-936),  is  violative  of  the  constitutional  provision  that 
"each  law  shall  contain  but  one  subject  which  shall  be  clearly  ex- 
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pressed  in  its  title, "  (Const.  Art.  IV,  §  2),  because  the  said  act  not 
only  undertakes  to  provide  for  and  regulate  the  payment  of  State 
witnesses,  but  also  the  payment  of  officers'  costs  accruing  in  behalf 
of  the  State,  which  latter  provision  was  to  a  subject  matter  not  ex- 
pressed in  the  caption  of  the  act. 

2.  Same;  when  whole  act  declared  void. — Since  the  provisions  of  said 
act  in  relation  to  the  payment  of  officers'  costs  (the  subject  not  ex- 
pressed in  the  title)  can  not  be  separated  from  the  provisions  in  refer- 
ence to  the  payment  of  State  witnesses,  so  that  the  former  may  be 
stricken  from  the  act  and  leave  the  statute  complete  within  itself, 
capable  of  being  executed,  and  wholly  independent  of  those  provis- 
ions which  are  rejected,  the  whole  act  is  void. 

3.  Same. — When  a  statute  contains  two  subject  matters,  only  one 
of  which  is  clearly  expressed  in  the  title,  and  the  provisions  in  refer- 
ence to  these  separate  subjects  are  not  separable,  so  that  the  provis- 
ions in  reference  to  the  subject  which  is  not  expressed  in  the  title  can 
not  be  stricken  out  and  leave  the  act  to  operate  according  to  its  terms 
and  the  clear  intent  of  the  legislature,  the  whole  of  the  act  is  uncon- 
stitutional and  void. 

Appeal  from  the  Circuit  Court  of  Tuscaloosa. 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  was  an  action  brought  by  the  appellee,  W.  G. 
Cochrane,  against  the  appellant,  J.  S.  Yerby,  as  treas- 
urer of  the  county  of  Tuscaloosa ;  and  sought  to  recover 
of  said  treasurer  the  amount  due  on  certain  State  wit- 
nesses' tickets  that  had  been  issued  by  the  clerk  of  the 
county  court  of  Tuscaloosa  county.  .The  plaintiff  based 
his  right  to  recover  on  an  act  of  the  General  Assembly, 
entitled  * '  An  act  to  provide  for  and  regulate  the  pay  of 
State  witnesses  in  Tuscaloosa  county;"  and  alleged  in 
his  complaint  that  said  State  witnesses'  tickets  had  been 
regularly  endorsed  to  him,  and  he  was  the  owner  thereof. 
The  defendant  demurred  to  the  complaint  on  the  ground 
that  the  said  act  of  the  General  Assembly,  on  which  the 
plaintiff's  demand  was  based,  and  on  which  the  com- 
plaint counted,  was  unconstitutional  and  void,  as  viola- 
tive of  section  2,  Article  IV  of  the  constitution  of  Ala- 
bama; that  the  subject  of  the  act  was  not  clearly  ex- 
pressed in  the  title  ;  and  that  the  said  act  contains  more 
than  one  Rubject.  This  demurrer  was  overruled,  and  the 
defendant  pleaded  two  special  pleas.  Plaintiff's  demur- 
rer to  these  pleas  being  sustained,  the  defendant  declined 
to  plead  further,  and  there  was  judgment  rendered  for 
the  plaintiff,  upon  a  verdict  being  returned  by  the  jury. 
All  the  other  facts  are  sufficiently  stated  in  the  opinion . 
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The  opinion  renders  it  unnecessary  to  set  out  the  pleas 
or  the  demurrer  thereto . 

Foster  &  Oliver,  for  appellant. 

William  G.  Cochrane,  contra. 

McCLELLAN,  J. — Act  No.  418  passed  at  the  session 
of  1892-93  of  the  General  Assembly— Acts  1892-93,  pp. 
934-936 — is  entitled  "An  act  to  provide  for  and  regulate 
the  pay  of  State  witnesses  in  Tuscaloosa  county.' '  The 
subject  of  the  enactment  thus  expressed  in  its  caption 
is  provided  for  in  the  body  of  the  act,  but  in  addition  to 
provisions  cognate,  germane  and  properly  referable  to  a 
scheme  for  the  payment  of  State  witnesses  in  said  county 
there  are  incorporated  in  the  text  of  the  act  provisions 
and  regulations  for  the  payment  of  the  fees  of  the  circuit 
court  clerk  and  the  sheriff  of  that  county  earned  in 
criminal  cases,  of  which  obviously  there  is  no  intima- 
tion ,  much  less  an  expression ,  in  the  caption .  Thus : 
Section  1  of  the  act  provides,  "that  one-half  of  all  the 
fines  and  forfeitures  collected  in  the  circuit  or  county 
courts,  or  any  other  courts  of  Tuscaloosa  county,  and 
all  the  proceeds  of  the  hire  of  all  county  convicts  of  Tusca- 
loosa county,  is  hereby  set  apart  and  appropriated  to  the 
payment  of  witnesses  for  the  State  in  all  criminal  prosecu- 
tions in  said  courts.  Clerk  of  the  circuit  court  and  sheriff, 
who  shall  be  summoned  and  required  to  appear  in  crim- 
inal prosecutions  after  the  approval  of  this  act.  The 
remaining  one-half  of  the  fine  and  forfeiture  fund  shall 
be  held  to  pay  present  outstanding  claims  against  said 
fund,  as  now  provided  by  law;"  and  by  section  8  it  is 
provided  :  "That  when  any  convict  is  sentenced  to  hard 
labor  for  the  county  to  pay  the  fine  and  costs,  the  hirer  of 
such  convict  shall  pay  to  the  proper  officer  the  costs  due 
the  State's  witnesses,  and  officers  of  the  court,  which 
accrued  in  such  conviction  in  behalf  of  the  State,  in  ad- 
vance, and  such  sum  shall  be  placed  to  the  credit  of  the 
fine  and  forfeiture  fund,  and  shall  be  disbursed  by  the 
treasurer,  or  person  acting  as  such  according  to  the  pro- 
visions of  this  act."  The  italicization  in  these  excerps 
is  ours.  The  purpose  of  the  legislature  to  provide  in 
this  act  for  and  regulate  the  payment  of  the  costs  due 
the  clerk  and  sheriff  is  further  accentuated  by  the  require- 
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ment  of  section  7,  that  all  fines  and  forfeitures  should 
'  *be  collected  in  lawful  money  of  the  United  States,  and 
none  other,"  and  that  such  money  should  be  paid  into 
the  county  treasury  to  the  credit  of  the  fine  and  forfeiture 
fund,  so  that  the  claims  of  officers  could  not  be  utilized 
by  them  in  the  payment  of  fines  and  forfeitures  as  they 
might  have  been  under  the  law  theretofore  existing ; 
and  also  by  reference  to  the  provision  of  the  first  section 
quoted  above,  to  the  effect  that  the  remaining  one-half 
of  the  fine  and  forfeiture  fund  shall  be  held  to  pay  present 
outstanding  claims  against  said  fund  as  provided  by  ex- 
isting law ;  the  conclusion  being  inevitable  that  the 
officers  could  receive  nothing  except  under  this  act,  and 
it  being  equally  manifest  the  legislature  intended  they 
should  in  some  way  receive  payment  of  their  claims.  It 
is,  therefore,  clear  that  the  body  of  this  act  contains  and 
undertakes  to  provide  for  and  regulate  not  only  the  sub- 
ject matter  expressed  in  its  caption — the  payment  of 
' '  State  witnesses  in  Tuscaloosa  county  " — but  also  subject 
matter — the  payment  of  officers'  costs  accruing  in  behalf 
of  the  State — which  is  not  expressed  or  even  hinted  of 
in  the  caption,  and  which  is  wholly  separate  and  distinct 
from  the  subject  expressed  therein.  It  can  not  be 
doubted  that  the  text  of  the  enactment  is  violative  of  the 
inhibition  of  section  2,  Art.  IV  of  the  constitution,  that 
"Each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title,"  &c;  nor,  at  least,  in  so 
far  as  the  subject  not  expressed  in  the  caption  is  attempted 
to  be  provided  for,  that  the  act  is  void. — Ex  parte  Cowert, 
92  Ala.  94,  9  So.  Rep.  225  ;  Montgomery  v.  State,  88  Ala. 
141,  7  So.  Rep.  51;  Ballentyne  v.  Wicker  sham }  75  Ala. 
583;  Stein  v.  Leeper,  78  Ala.  517;  Ex  parte  Ilei/nolds,  87 
Ala.  138,  6  So.  Rep.  335. 

Whether  the  whole  enactment  is  void  depends  upon  a 
further  inquiry,  namely  :  Can  the  provisions  in  relation 
to  the  payment  of  officers'  costs  be  separated  from  those 
in  reference  to  the  payment  of  State  witnesses  so  that 
the  former  may  be  stricken  from  the  act  and  leave  an 
enactment  "complete  within  itself ,  sensible,  capable  of 
being  executed,  and  wholly  independent  of  that  which 
is  rejected?"  We  do  not  think  the  provisions  in  ques- 
tion can  be  so  separated.  They  are  so  interlaced,  so  de- 
pendent upon  each  other,  that  we  feel  great  violence 
would  be  done  to  the  legislative  intent,  indeed  to  the 
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letter  in  which  that  intent  is  expressed,  by  the  emascu- 
lation of  the  provisions  of  the  act  so  far  as  they  relate  to 
officers  and  the  enforcement  of  those  provisions  in  respect 
of  witnesses.  In  reality  the  provisions  of  chief  import- 
ance in  the  enactment,  with  respect  to  these  subjects, 
severally,  are  not  in  form  or  substance  severable  provis- 
ions at  all.  For  instance,  section  1  sets  apart  and  appro- 
priates one-half  of  the  fine  and  forfeiture  fund,  not  to 
witnesses  alone  nor  to  officers  alone,  but  jointly  to  both 
classes.  The  act  provides  that  witnesses  shall  receive  a 
part  and  a  part  only  of  this  moiety,  and  that  court  officers 
shall  receive  a  part  of  it.  To  strike  out  the  provision  so 
far  as  it  conferred  a  benefit  on  officers  would  be  not  to 
eliminate  a  provision  made  separately  for  them,  but  to 
strike  out  in  part  the  provision  having  reference  to  State 
witnesses,  and  to  give  them  the  whole  of  a  fund  which 
the  legislature  never  intended  and  has  not  provided  that 
that  they  should  have ,  except  in  common  with  the  clerk 
and  sheriff.  The  one  set  of  beneficiaries  can  not  be  de- 
prived of  the  provisions  attempted  to  be  made  for  them 
without  at  the  same  time  radically  changing  the  provis- 
ions attempted  and  intended  to  be  made  for  the  other. 
If  the  act  should  stand  at  all  so '  far  as  it  relates  to  wit- 
nesses, it  would  stand  not  as  it  was  enacted  but  as  it  is 
changed  even  in  respect  of  such  witnesses  by  the  judicial 
elimination  from  it  of  provisions  which  not  only  had 
relation  to  the  costs  of  court  officers,  but  which  bore  also 
upon  the  fund  for  the  compensation  of  witnesses,  and 
limited  its  amount.  Moreover,  while  the  legislature 
might  perhaps  have  denied  to  officers  all  participation 
in  the  fine  and  forfeiture  fund,  it  has  most  clearly  evinced 
a  contrary  intention  by  this  enactment,  and  this  inten- 
tion would  be  entirely  defeated  if  this  act  is  upheld  as 
to  the  subject  expressed  in  its  title  and  adjudged  bad,  as 
it  must  be,  in  respect  of  the  clerk  and  sheriff,  for  with 
one  moiety  of  the  fund  appropriated  to  witnesses  and  the 
other  to  the  payment  of  "present  outstanding  claims/ ' 
there  is  not  and  could  never  be  any  part  of  it  or  any 
other  fund  available  for  the  payment  of  officers'  costs. 

For  these  reasons — and  others,  growing  out  of  pre- 
existing law  on  the  subject,  might  be  given — we  con- 
clude that  the  provisions  of  the  statute  in  their  applica- 
tion to  officers  and  witnesses  are  not  separable,  that  to 
strike  out  its  references  and  attempted  provisions  for 
86 
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officers'  costs  would  not  leave  the  act  to  operate  accord- 
ing to  its  terms  and  clear  intent  even  as  to  witnesses, 
and  that,  of  consequence,  the  whole  act  is  unconstitu- 
tional and  void. 

Plaintiff  expressly  claimed  under  this  void  act,  the 
complaint  in  terms  counts  upon  the  provisions  of  it 
which  we  have  discussed.  The  demurrer  raised  the 
question  of  the  constitutionality  of  the  enactment.  It 
should  have  been  sustained.  For  the  error  committed 
in  overruling  the  demurrer  the  judgment  of  the  circuit 
court  must  be  reversed.  Other  questions  presented  by 
the  record  need  not  be  considered.  The  cause  is  re- 
manded. 

Reversed  and  remanded. 


Lewis  v.  Simon  &  Co. 

Statutory  Action  of  Detinue. 


101    546 
[117    432] 
H0T646 
142   709  1.     Pleading*;  want  of  consideration,  and  not  fraud  in  execution  of  th*- 

note. — A  plea    alleging  that  the  defendant  executed   the  note  and 

mortgage  on  the  representation  by  their  agent  that  plaintiffs  would 

lend  him  a  certain  sum  of  money,  which  they  failed  to  do,  does  not  . 

showr  fraud  in  the  execution  of  the  note  and  mortgage,  but  the  want 

of  consideration  therefor. 

2.  Joinder  in  i*nue;  waiver  of '  iwufficiency. — Where  plaintiffs  do  not 
interpose  demurrers  to  special  pleas,  but  their  replication  thereto  is, 
in  legal  effect,  a  mere  joinder  in  issue  upon  such  pleas,  they  will  be 
presumed  to  have  waived  any  defects  therein,  and  the  trial  must  be 
had  without  reference  to  any  insufficiency  of  said  pleas. 

3.  Abstract  charges;  not  reversible  error  to  give  them. — There  is  no  re- 
versible error  in  giving  charges  which  assert  correct  propositions  of 
law,  but  which,  in  the  particular  case  given,  may  be  abstract. 

4.  Charge  to  jury. — When  issue  is  joined  on  a  plea  of  the  failure  of 
consideration,  and  the  defendant  testifies  that  the  note  and  mortgage, 
which  formed  the  basis  of  the  claim  to  the  property  sued  for,  were 
executed  upon  a  promise  by  the  plaintiffs'  agent  that  they  would 
lend  defendant  a  certain  sum,  that  plaintiffs  had  refused  to  make  the 
loan,  and  that  defendant  had  received  nothing  in  consideration  of  the 
note  and  mortgage,  it  is  error  to  refuse  a  charge  asked  by  the  defend- 
ant which  asserts  "If  the  promise  was  in  fact  made  by  plaintiffs, 
through  their  agent,  to  let  defendant  have  five  hundred  dollars  in 
money  on  the  mortgage  and  note,  then  plaintiffs  can  not  recover." 
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5.  Action  of  detinue;  want  of  consideration  for  the  mortgage  as  a  de- 
fense.— Where  the  plaintiffs'  title  in  a  detinue  suit  depends  upon  a 
mortgage,  the  defendant  mortgagor  may,  under  the  provisions  of  sec- 
tion 2720  of  the  Code,  as  amended  by  act  approved  February  21, 1893, 
(Acts  1892-93,  p.  1127),  defend  on  the  ground  of  the  want  or  failure  of 
consideration  for  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  R.  Tyson. 

This  was  a  statutory  action  of  detinue  brought  by  the 
appellees,  Laz.  Simon  &  Co.,  against  the  appellant;  and 
sought  to  recover  certain  described  personal  property. 

To  the  complaint  the  defendant  pleaded  1st,  The  gen- 
eral issue*;  2d,  want  of  consideration;  and  3d,  that  the 
plaintiffs  had  no  right,  title,  interest  or  claim  in  the 
property  sued  for,  nor  any  possession  or  right  of  posses- 
sion thereto  at  the  commencement  of  the  action.  The 
defendant's  fourth  plea  was  as  follows  :  "  Fraud  in  the 
execution  of  the  note  and  mortgage,  which  are  the 
foundation  of  this  suit.  And  defendant  avers  that  on  or 
about  the  23d  day  of  March,  1892,  Jake  Simon,  repre- 
senting himself  to  be  the  agent  of  Laz.  Simon  &  Co., 
and  being  the  agent  of  plaintiffs,  of  Louisville,  Ky., 
falsely  and  fraudulently  promised  and  agreed  for  them 
and  in  their  name  to  let  defendant  have  $500  in  money, 
at  that  time  having  no  intention  to  keep  said  promise, 
provided  defendant  would  execute  a  promissory  note  for 
$600,  payable  at  the  banking  house  of  Josiah  Morris  & 
Co.  to  the  order  of  plaintiffs  and  secure  the  same  by  a 
mortgage  upon  certain  property,  viz.,  the  property  sued 
for  in  this  action.  That  relying  upon  this  false  and 
fraudulent  representation  and  promise  of  the  said  Jake 
Simon  as  hereinabove  particularly  recited,  defendant 
thereupon  on,  to- wit,  the  23d  day  of  March,  1892,  did 
execute  a  note  for  $500,  payable  to  the  order  of  Laz. 
Simon  &  Co.  at  the  banking  house  of  Josiah  Morris  & 
Co.  on  the  1st  day  of  September,  1892,  and  did  there- 
upon execute  a  mortgage  bearing  even  date  with  said 
note  on  the  following  described  personal  property,  to- 
wit,  all  the  bar  fixtures,  glass  ware,  cash  register  and  an 
iron  safe  which  defendant  was  then  using  in  a  certain 
store-house  on  the  west  side  of  Commerce  street  in  the 
city  of  Montgomery,  Alabama,  to  secure  the  payment  of 
said  note  at  the  maturity  thereof,  and  defendant  avers 
that  said  note  and  mortgage  are  the  foundation  of  this 
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action  and  that  plaintiff  claims  title  to  the  property  sued 
for  upon  said  note  and  under  said  mortgage.  And  de- 
fendant avers  that  he  thereupon  surrendered  said  note 
and  mortgage  to  said  Jake  Simon,  as  the  agent  of 
plaintiffs,  upon  the  distinct  promise  and  agreement  that 
he  would  draw  on  said  Laz.  Simon  &  Co.  at  Louisville, 
Ky.,  for  said  sum  of  $500,  and  that  he  would  obtain  that 
sum  from  said  Laz.  Simon  &  Co.,  the  plaintiffs,  under 
and  upon  said  note  and  mortgage  and  would  promptly 
pay  the  same  to  the  defendant ;  that  a  few  days  there- 
after said  Jake  Simon  informed  defendant  that  Laz. 
Simon  &  Co.  had  written  him  that  they  were  not  bank- 
ers, and  had  no  money  to  advance  under  and  upon  said 
note  and  mortgage,  and  thereupon  promised  defendant 
that  he  would  give  said  note  and  mortgage  back  to  de- 
fendant, and  cancel  the  same,  that  he  had  said  papers  at 
his  house,  and  had  forgotten  to  bring  them  down  that 
morning  to  defendant,  and  that  defendant  need  not  give 
himself  any  uneasiness  or  alarm  on  account  of  the  same. 
And  defendant  avers  that  notwithstanding  the  false  and 
fraudulent  representations  made  by  plaintiff's  said  agent, 
and  notwithstanding  the  fraud  practiced  upon  defendant 
in  order  to  procure  and  induce  the  execution  of  said  note 
and  mortgage  as  aforesaid,  the  plaintiffs  fraudulently 
kept  and  retained  the  same  and  had  the  mortgage  re- 
corded in  the  probate  office  of  Montgomery  county,  Ala- 
bama. And  defendant  avers  that  he  has  never  received 
any  money  or  other  thing  of  value  under  said  mortgage 
or  upon  said  note ;  that  the  same  are  entirely  without 
consideration  and  void  for  fraud  in  the  execution  thereof 
as  aforesaid." 

The  plaintiffs  demurred  to  the  4th  plea  of  the  defend- 
ant, and  the  demurrers  being  overruled,  they  filed  repli- 
cations to  the  2d,  3d  and  4th  pleas.  The  first  replica- 
tion was  a  general  denial  of  all  the  allegations  of  the 
said  pleas  ;  and  the  2d  was  in  the  following  language  : 
"For  further  answer  to  said  2d  and  4th  pleas,  the 
plaintiffs  say,  that  heretofore,  viz.,  on  the  23d  March, 
1892,  and  long  prior  to  that  time,  the  defendant  was  in- 
debted to  the  plaintiffs  in  the  sum  of  about  two  hundred 
dollars,  evidenced  by  two  promissory  notes  or  bills  of 
exchange,  one  of  which  was  due  on  the  25th  March, 
1892 ,  and  the  other  on  the  25th  April ,  1892 .  That  the  said 
obligation  of  defendant  to  plaintiffs  had  been  several 
Vol.  101. 
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times  renewed  on  account  of  the  inability  of  the  defend- 
ant to  pay  the  same,  and  that  on  or  about  the  23d  day 
of  March,  18tf2,  the  defendant  proposed  to  plaintiffs  that 
if  plaintiffs  would  pay  the  said  two  obligations,  which 
had  before  that  time  been  discounted,  and  thereby 
further  extend  the  time  of  payment  of  said  two  obliga- 
tions, and  in  addition  to  the  amount  thereof  would  fur- 
nish to  defendant  goods  and  money,  about  one-half  each, 
to  the  amount  of  about  three  hundred  dollars  more,  he, 
defendant,  would  execute  to  plaintiffs  a  mortgage  on 
certain  personal  property  to  secure  the  payment  of  the 
said  two  obligations  and  the  further  advances  to  be 
made.  That  plaintiffs  agreed  to  the  said  proposition  and 
the  defendant  executed  the  note  and  mortgage ,  the  basis 
of  this  suit,  or  upon  which  plaintiffs  claim  their  right  of 
recovery,  and  delivered  the  same  to  plaintiffs.  That  in 
accordance  with  said  agreement,  plaintiffs  paid  for  said 
defendants  the  said  two  obligations,  which  had  before 
that  time  been  transferred  to  the  German  Bank  of  Louis- 
ville, Ky.,  and  also  shipped  to  the  defendant  certain 
goods,  which  the  defendant  refused  to  receive ,  but  de- 
manded of  plaintiffs  the  payment  to  him,  defendant,  of 
the  full  sum  of  three  hundred  dollars  in  money, 
which  plaintiffs  refused  to  do,  but  offered  to  comply  with 
their  said  contract  to  furnish  said  defendant  with  goods 
and  money  to  the  amount  of  the  said  sum  of  three  hun- 
dred dollars  in  the  proportion  agreed  upon,  and  plaintiffs 
aver  that  the  said  two  hundred  dollars  paid  by  them  for 
the  defendant  are  still  due  and  unpaid,  and  are  secured 
by  the  said  mortgage,  and  plaintiffs  aver  that  they  do 
not  claim  any  amount  as  due  on  said  note  and  mortgage, 
except  the  amount  of  the  said  two  obligations,  and  the 
interest  thereon/ ' 

On  the  trial  of  the  case,  as  is  shown  by  the  bill  of  ex- 
ceptions, the  plaintiffs  introduced  in  evidence  the  note 
and  mortgage,  which  were  signed  and  duly  executed  by 
the  defendant,  and  which  constitute  the  basis  of  their 
claim  to  the  property  sued  for ;  and  also  in  rebuttal  to 
the  defendant's  evidence,  introduced  evidence  tending 
to  support  the  allegations  of  the  replication  No.  2.  The 
amount  of  the  indebtedness  set  up  by  said  replication, 
as  "about  $200,"  the  testimony  for  the  plaintiffs  tended 
to  show  was  evidenced  by  two  notes,  whicli  were  exe- 
cuted by  the  defendant  to  the  plaintiffs  for  the  sum  of 
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$98.33,  each  dated  January  25,  1892,  and  payable  60 
and  90  days  from  date. 

The  defendant's  evidence  was  in  conflict  with  that  of 
the  plaintiffs,  and  tended  to  support  the  several  defenses 
set  out  in  the  pleas ;  but  also  tended  to  show  that  the 
two  notes  for  $98.33  were  each  presented  at  maturity, 
and  were  not  paid. 

Upon  the  introduction  of  all  the*evidence  the  court,  at 
the  request  of  the  plaintiffs,  gave  the  following  written 
charges  :  (1.)  '  'The  burden  of  proving  fraud  or  misrep- 
resentation in  obtaining  the  mortgage,  and  the  burden 
of  proving  that  there  was  no  consideration  for  said  mort- 
gage, or  that  the  consideration  has  failed,  is  upon  the 
defendant,  and  unless  the  jury  are  satisfied  from  all  the 
evidence,  either  that  there  was  fraud  or  misrepresenta- 
tion in  obtaining  the  mortgage,  or  that  the  same  was 
without  consideration,  or  that  the  consideration  for 
which  said  mortgage  was  given  has  failed,  the  verdict 
must  be  for  the  plaintiffs. "  (2.)  "The  court  charges 
the  jury,  that  there  must  have  been  the  false  or  fraudu- 
lent representation  of  some  fact  as  existing  or  as  having 
existed  to  constitute  fraud  and  misrepresentation  in  the 
execution  of  the  mortgage.  A  mere  promise  to  perform 
or  do  something  in  the  future  would  not  be  sufficient." 
The  defendant  excepted  to  the  giving  of  each  of  these 
charges,  and  also  separately  excepted  to  the  refusal  of 
the  court  to  give  each  of  the  following  written  charges 
requested  by  him  :  (1.)  "If  plaintiffs  demanded  of  the 
defendant  payment  of  the  two  notes  in  evidence  for 
$98.33,  each,  at  and  on  the  date  of  maturity,  respect- 
ively, this,  under  the  facts  of  this  case,  will  defeat  a  re- 
covery on  the  part  of  plaintiffs . ' '  (2.)  "If  the  promise 
was  in  fact  made  by  plaintiffs  through  their  agent  to  let 
defendant  have  five  hundred  dollars  in  money  on  the 
mortgage  and  note,  then  plaintiffs  can  not  recover." 

There  was  judgment  for  the  plaintiffs.  The  defend- 
ant appeals,  and  assigns  as  error  the  overruling  of  the 
demurrer  to  the  plaintiffs7  replication,  and  the  giving  of 
the  charges  requested  by  the  plaintiffs,  and  the  refusal 
to  give  the  charges  requested  by  the  defendant. 

A.  A.  Wiley  and  John  G.  Winter,  for  appellant. — The 
first  charge  requested  by  the  plaintiffs  should  not  have 
been  given. — Bray  r.  Comer,  82  Ala.  183,  1  So.  Rep.  77  ; 
Lehman  Bros.  v.  McQueen,  65  Ala.  570;  Steed  v.  Ilinson, 
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76  Ala.  298;  Stringfellow  v.  Ivie,  73  Ala.  209;  Wilkerson 
v.  Tillman,  66  Ala.  532.  The  second  charge  given  at  the 
request  of  the  plaintiffs  does  not  assert  a  correct  proposi- 
tion of  law ,  and ,  therefore ,  should  not  have  been  given . — 
Manning  v.  Pippin,  86  Ala.  357,  5  So.  Rep.  572; 
Manning  v.  Pippin,  95  Ala.537,  11  So.  Rep.  56  ;  Piedmont 
L.  &  Imp.  Co.  v.  Piedmont  F.  &  M.  Co.,  96  Ala.  389,  11 
So.  Rep.  332.  When  issue  is  joined  on  a  defective  plea, 
without  objection  to  it,  advantage  can  not  be  taken  of 
its  defects  by  instructions  to  the  jury — .Memphis  &  Charles- 
ton R.  R.  Co.  v.  Graham,  $4  Ala.  545,  10  So.  Rep.  283 ; 
Huglies  v.  Southern  Warehouse  Co.,  94  Ala.  613,  10  So. 
Rep.  133;  E.  T.  V.&.  G.  R.  R.  Co.  v.  Thompson,  94  Ala. 
636,  10  So.  Rep.  280.  The  second  charge  requested  by 
the  defendant  should  have  been  given.  The  failure  or 
want  of  consideration  was  set  up  in  the  second  plea,  and 
upon  this  plea  plaintiffs  joined  issue.  This  is  true  also 
of  the  4th  plea.  The  testimony  for  the  defendant  tended 
to  prove  the  defense  as  set  up  in  this  second  plea,  and 
the  second  charge  should,  therefore,  have  been  given. 
Harrison  v.  Hicks,  1  Port.  423;  Ellington  v.  Charleston, 
51  Ala.  169;  Burns  v.  Campbell,  71  Ala.  285;  Reeves  v. 
Skipper,  94  Ala.  407, 10  So.  Rep.  309;  M.  &  C.  R.  R.  Co. 
v.  Graham,  supra;  Hughes  v.  S.  W.  Co.,  supra;  E.  T.  V. 
&€r.  R.  R.  Co.  v.  Thompson,  supra. 

Thos.  H.  Watts  and  Chas.  Wilkinson,  contra. — The 
first  charge  requested  by  the  plaintiffs  was  properly 
given.  The  defendant  pleaded  that  the  mortgage  was 
obtained  by  fraud,  and  the  burden  was,  therefore,  upon 
him  to  sustain  said  pleas. — Moses  v.  Katzenberger,  84  Ala. 
95,  4  So.  Rep.  237;  Lehman  v.  McQueen,  65  Ala.  570; 
Me  Williams  v.  Phillips,  71  Ala.  80  ;  Shvlrnan  v.  Brantley, 
50  Ala.  81;  Timberlake  v.  Brewer,  59  Ala.  108.  The  second 
charge  requested  by  the  plaintiffs  was  properly  given. — 
Foster  v.  Johnson,  70  Ala.  249;  Johnson  v.  Cook,  73  Ala. 
540;  Smith  v.  Kirkland,  81  Ala.  351,  1  So.  Rep.  276; 
Davis  v.  Snider,  70  Ala.  317;  Morris  v.  Harvey,  4  Ala. 
300-305;  Pacific  Guano  Co.  v.  Angl in,  82  Ala.  494,  1  So. 
Rep.  852. 

COLEMAN,  J. — Suit  in  detinue  by  appellees  to  re- 
cover personal  property.  The  defendant  pleaded,  1st, 
the  general  issue;  2d,  want  of  consideration;  and,  4th,  a 
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special  plea.  There  was  a  demurrer  to  the  4th  plea, 
which  being  overruled,  the  plaintiff  replied  "to  the  2d 
and  4th  pleas. 

In  the  4th  plea  of  the  defendant,  it  is  averred  that 
plaintiffs'  title  was  derived  from  a  mortgage  executed  by 
defendant  to  plaintiffs  to  secure  a  note  for  five  hundred 
dollars.  The  beginning  of  the  plea  is,  "Fraud  in  the 
execution  of  the  note  and  mortgage,"  &c.  It  continues 
then  to  state  the  facts  of  the  defense.  These  facts  show 
that  defendant  was  fully  advised  of  the  contents  of  the 
note  and  mortgage  and  their  legal  effect  before  and  at 
the  time  the  same  were  executed.  Accurately  speaking, 
the  plea  shows  by  its  statement  of  the  facts,  that  there 
was  no  fraud  "In  the  execution  of  the  note  and  mort- 
gage.' '—Smith  v.  Kirkland,  81  Ala.  345,  1  So.  Rep.  276; 
Foster  v.  Johnson,  70  Ala.  249  ;  Davis  v.  Snider,  lb.  315  ; 
Johnson  v.  Cook,  73  Ala.  537;  Pacific  Guano  Co.  v.  Anglin, 
82  Ala.  492,  1  So.  Rep.  852;  Morris  v.  Harvey,  4  Ala.  300  ; 
Kelly  v.  Mobile  Building  Asso.,  64  Ala.  503.  The  facts 
stated  in  the  plea,  if  true,  show  that  the  note  and  mort- 
gage were  executed  without  consideration. 

There  was  no  demurrer  either  to  the  second  or  fourth 
plea,  raising  the  question  as  to  whether  in  a  suit  in  deti- 
nue to  recover  personal  property,  the  plaintiffs'  title 
resting  in  a  mortgage,  want  or  failure  of  consideration 
is  an  available  defense.  The  replication  to  these  two 
pleas  was  merely  a  more  specific  statement  of  facts  upon 
which  plaintiffs  relied  to  recover,  and  was  in  legal  effect 
a  mere  joinder  in  issue. — Herring  v.  Skaggs,  73  Ala.  446; 
1  Chitty  on  Pleading,  624.  Treated  purely  as  a  replica- 
tion, it  may  have  been  defective. —  Winter  v.  Mobile  Sav. 
Bank,  54  Ala.  172  ;  Barbour  &  Son  v.  Washington  Fire  Ins. 
Co.,  60  Ala.  433. 

There  was  evidence  tending  to  support  plaintiffs'  case, 
and  there  was  evidence  tending  to  support  the  pleas  of 
the  defendant.  There  was  no  reversible  error  in  the  two 
charges  given  at  the  request  of  the  plaintiffs.  Each  con- 
tained correct  propositions  of  law,  although  each  asserted 
a  proposition  of  law  which  might  be  regarded  as  ab- 
stract. There  was  no  proper  plea  which  set  up  as  a  de- 
fense*'fraud  in  the  execution  of  the  mortgage,"  and  no 
competent  evidence  to  support  a  plea  of  that  character. 

We  think  the  court  erred  in  refusing  the  second  charge 
requested  by  the  defendant.  If  the  jury  believed  the 
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evidence  of  the  defendant,  his  pleas  of  failure  of  consid- 
eration were  sustained.  He  had  testified  that  the  note 
and  mortgage  were  executed  upon  a  promise  to  loan  him 
five  hundred  dollars,  and  that  plaintiffs  had  refused  to 
make  the  loan,  and  that  defendant  had  received  nothing 
in  consideration  for  the  note  and  mortgage.  In  view  of 
this  evidence,  the  charge  should  have  been  given.  We 
have  said  issue  was  joined  on  the  pleas,  and  the  defend- 
ant had  the  right  to  a  trial  of  the  issues  without  refer- 
ence to  their  sufficiency. — Reeves  v.  Skipper,  94  Ala.  407, 
10  So.  Rep.  309 ;  M.  &C.R.ILCo.v.  Graham,  lb.  545, 
10  So.  Rep.  283,  and  authorities  cited. 

Quere?  When  plaintiffs'  title  in  a  suit  in  detinue  de- 
pends upon  a  mortgage,  can  its  validity  be  tried  by 
showing  that  the  mortgagor  does  not  owe  the  debt,  upon 
the  ground  of  the  failure  or  want  of  consideration?  By 
act  approved  January  27th,  1883,  (Acts  of  1882-83,  p. 
31),  it  was  provided  that  where  the  title  of  the  plaintiff 
in  a  detinue  suit  was  derived  from  a  mortgage,  the  de- 
fendant might  plead  any  defense  which  could  have  been 
pleaded  to  an  action  to  recover  the  debt.  Section  2720 
of  the  Code  of  1886  was  substituted  in  the  place  of  the 
act.  The  statute  as  codified  is  not  so  clear  as  the  act  of 
the  legislature  supra ;  but  the  Code  provides  that  upon 
the  suggestion  of  the  defendant,  the  jury  may  be  re- 
quired "to  ascertain  the  amount  of  the  mortgage  debt, 
and  such  ascertainment  must  be  entered  on  the  record 
of  the  judgment,  and  the  court  must  order  that  if  the 
debt  so  ascertained,  interest  and  cost,  be  paid  within 
thirty  days,  no  execution  or  other  process  shall  issue  on 
the  judgment;  "(fee.  By  act  approved  February  21,  1893, 
(Acts  of  1892-93,  p.  1127) ,  section  2720  of  the  Code  of 
1886  was  amended  so  that  the  defendant  could  plead 
"to  the  consideration  of  the  instrument  relied  upon." 
The  rule  as  to  suits  in  ejectment  under  a  mortgage,  and 
for  the  recovery  of  chattels  is  not  the  same. — Slaughter  v. 
Swift,  67  Ala.  494;  Jackson  v.  Scott,  lb.  99;  Ellington  v. 
Charleston,  51  Ala.  166;  Bums  v.  Campbell,  71  Ala.  271. 

Reversed  and  remanded. 
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Wis  £S 

*|f|g/  Wharton  v.  Hannon. 

|i44  452  Bill  in  Equity  to  enjoin  the  Obstruction  of  an  Alley-way, 

1.  Easement;  indefinite  description  made  certain  by  subsequent  desig- 
nation.— When  a  deed  granting  an  alley-way  or  other  easement  is  in- 
definite in  its  description  of  the  particular  location  of  the  way,  but 
the  grantor  afterwards  definitely  locates  the  easement  intended  to  be 
conveyed,  after  which  the  grantee  entered  into  actual  possession  and 
enjoyment,  and  continued  therein  for  a  long  time,  such  location  and 
delivery  of  possession  is  a  designation  of  the  way  conveyed  by  the 
deed,  and  the  grantee's  right  thereto  becomes  as  fixed  and  irrevocable 
as  if  the  deed  had  accurately  and  definitely  described  such  location. 

2.  Bill  in  equity  to  enjoin  obstruction  of  alley-way;  evidence. — Where, 
on  a  bill  filed  to  enjoin  the  obstruction  of  an  alley-way  it  is  shown 
that  the  description  in  the  deed  granting  the  said  way  from  the  de- 
fendant to  the  complainant  was  indefinite,  but  that  after  the  grant  the 
way  was  definitely  located  by  the  defendant,  and  was  used  by  the 
complainant,  evidence  of  oral  statements  made  by  the  parties  prior  to 
the  execution  of  the  deed,  indicating  a  purpose  on  the  part  of  the 
grantor  to  acquire  at  some  future  time  other  adjacent  lands,  and  lo- 
cate a  way  different  from  that  which  was  located,  is  incompetent. 

3.  Enjoining  obstruction  of  alley-way;  jurisdiction  of  equity. — Where 
a  deed  granting  an  alley-way  does  not  definitely  describe  the  location 
thereof,  but  the  way  is  designated  by  the  grantor  and  is  accepted  and 
used  by  the  grantee,  and  the  said  grantor  afterwards  obstructs  the  way 
thus  designated  and  used,  a  court  of  equity,  upon  proper  bill  filed, 
will  enjoin  such  obstruction,  notwithstanding  a  better  alley-way  has 
been  opened  by  the  grantor  and  offered  to  the  grantee,  and  although 
the  use  of  the  obstructed  alley-way  involves  the  crossing  with  teams, 
<&c,  of  a  sidewalk  on  a  much  used  street  in  a  city.  (Stonb,  C.  J.  dissent- 
ing, holds  that,  in  the  absence  of  the  averment,  that  the  grantor  was 
insolvent,  and  of  facts  showing  that  complainant  could  not  obtain  am- 
ple redress  in  an  action  at  law,  and  in  view  of  the  fact  that  another 
and  better  way  was  tendered,  the  granting  of  an  injunction  is  discre- 
tionary, and  complainant  in  this  case  should  be  left  to  his  action  at 
law.) 

4.  Same. — In  such  a  bill,  filed  to  enjoin  the  obstruction  of  an  alley- 
way by  the  grantor,  there  should  be  averments  that  the  location  of 
the  alley-way  wras  made,  and  a  description  of  the  way  so  located ; 
proof  of  location  without  averment  is  not  sufficient  to  warrant  relief. 

Appeal  from  the  City  Court  of  Montgomery ,  in  Equity. 
Heard  before  the  Hon.  Tiios.  M.  Arrington. 
Vol.  101. 
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The  bill  in  this  case  was  tiled  by  the  appellee,  T.  W. 
Hannon,  against  W.  G.  Wharton;  and  prayed  to  have 
the  defendant  perpetually  enjoined  from  obstructing  an 
alley-way,  of  which  the  complainant  alleged  in  his  bill 
he  was  entitled  to  have  the  free  and  unobstructed  use. 

The  bill  of  complainant  sets  out  the  purchase  of  the 
right  of  way  in  question  from  the  defendant  by  Hannon 
&  Co.,  and  the  subsequent  purchase  by  T.  W.  Hannon  of 
Hannon  &  Co.'s  interest.  After  the  purchase  a  deed  to 
the  said  alley-way  was  given,  describing  the  same  as  is 
set  forth  in  the  opinion;  and  after  alleging  the  use  and 
occupation  of  said  alley-way  by  complainant,  and  the 
obstruction  of  the  same  by  the  defendant,  the  prayer 
was  for  an  injunction.  There  were  no  allegations  in 
the  bill  showing  the  location  of  the  alley-way.  The 
principal  facts  of  the  case  are  sufficiently  stated  in  the 
opinion . 

At  the  time  of  the  execution  of  the  deed  granting  the 
alley-way,  the  grantor,  Wharton,  owned  only  the  south 
half  of  lot  No.  1,  and  Commerce  street  was  the  only 
street  upon  which  his  property  abutted.  The  defendant 
introduced  parol  evidence  tending  to  show  that  the  sale 
of  the  alley-way  was  negotiated  with  the  defendant  by 
one  Anderson  for  Hannon  &  Co.,  and  that  there  was  an 
understanding  between  the  defendant  and  said  Ander- 
son that  if  the  defendant  bought  the  remainder  of  lot  No. 
1,  which  he  intended  to  do,  he  could  give  a  right  of  way 
across  the  rear  of  lot  No.  1  to  Tallapoosa  street ;  and  that 
it  was  for  this  reason  the  deed,  although  it  defines  the 
right  of  way  across  lot  No.  2,  does  not  define  it  across 
lot  No.  1,  or  designate  the  street  to  which  the  out-let  was 
to  be  given.  It  was  also  shown  by  the  evidence  that  the 
defendant,  Wharton,  did  purchase  the  remainder  of  lot 
No.  1,  and  that  he  opened  an  alley-way  across  the  rear 
thereof  to  Tallapoosa  street,  and  that  for  many  reasons  this 
alley- way  was  much  more  convenient  than  the  one  which 
had  been  used  by  the  complainant,  and  which  the  said 
Wharton  closed  up  after  the  opening  of  the  alley-way  to 
Tallapoosa  street. 

Upon  the  submission  of  the  cause,  upon  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainant 
was  en  titled  to  the  relief  prayed  for,  and  ordered  the 
temporary  injunction  made  perpetual.  The  defendant 
appeals,  and  assigns  as  error  this  decree  of  the  chan- 
ssllor. 
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Tompkins  &  Troy  ,  for  appellant. — The  appellee  was  not 
entitled  as  a  matter  of  right  to  an  injunction  restraining 
the  grantor  from  obstructing  the  alley-way  involved  in 
this  suit.  He  is  not  entitled  to  an  injunction,  but  will 
be  left  to  his  remedy  at  law,  unless  he  shows  that  the  ob- 
struction sought  to  be  enjoined  will  produce  irreparable 
injury. — 1  High  on  Injunc,  £§  848, 886  ;  Roman  v.  Strauss, 
10  Md.  89  ;  3  Pom.  Eq.  Jur.,  §  1338  ;  Chambers  v.  Ala,  Tron 
Co.,  67  Ala.  353.  Courts  consider  the  convenience  and 
inconvenience  to  the  parties  and  to  the  public  ;  and  where , 
by  granting  an  injunction,  great  injury  will  result  to  one 
of  the  parties,  or  inconvenience  will  result  to  the  public, 
while,  by  its  refusal,  little,  if  any,  damage  will  be  done 
to  the  partv  seeking  the  injunction,  it  will  be  refused. 
McBryde  v'  Sayre,  86  Ala.  462,  5  So.  Rep.  791 ;  Western 
Ry.  v.  Ala.  Gr.  Trunk  R.  R.  Co.,  96  Ala.  272,  11  So.  Rep. 
483-7 ;  Zabriskiev.  R.  R.  Co.,  13  N.  J.  Eq.  314. 

Charles  Wilkinson,  contra. — The  chancery  court  had 
jurisdiction  of  this  case,  and  rightfully  exercised  its 
jurisdiction  in  enjoining  the  obstruction  of  the  alley-way 
involved  in  this  suit. — Lide  v.  Hadley,  36  Ala.  632  ;  Nin- 
inger  v.  Norwood,  72  Ala.  281 ;  Boulo  v.  N.  (I,  M.  &  T.  R. 
R.  Co.,  55  Ala.  480;  High  on  Injunc,  §  501 ;  5  N.  Y. 
Chancery  537;  3  N.  Y.  Chancery  538  note;  7  N. 
Y.  Chancery  1186  ;  Hill  v.  Miller,  3  Paige  254  ;  Trustees 
v.  Co  wen,  4  Paige  510  ;  Seymour  v.  McDonald,  4  Sandford 
Ch.  502  ;  2  Story.  Eq.,  §  925-6-7. 

Wharton  could  not  convey  to  the  complainant  an  alley- 
way in  land  that  he  did  not  own  ;  and  the  designation  by 
him  of  the  alley-way  over  that  part  of  lot  No.  1  which 
was  owned  by  him  at  the  time  of  the  execution  of  the 
deed,  fixed  complainant's  right. — Hoole  v.  Atty  Gen.,  22 
Ala.  190;  Lide  v.  Hadley,  36  Ala.  632;  Bangan  v.  Mann, 
59  111.  492 ;  Bnshnell  v.  Scott,  21  Wis.  451. 

HEAD,  J.— On  the  18th  day  of  May,  1882,  Hannon 
&  Co.  acquired  by  deed  from  W.  G.  Wharton  and  wife, 
an  easement  thus  described  :  "The  privilege  and  right  of 
way  to  use  and  pass  over  with  their  horses,  mules,  wag- 
ons, teams,  drays,  trucks, carriages,  employees  or  persons 
for  all  mercantile  or  business  purposes  a  lane  or  alley 
way  at  least  eighteen  feet  wide  on  and  through  the  rear 
part  of  lot  number  two  in  square  number  eight,   East 
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Alabama  plat,  and  a  lane  or  alley  way  of  at  least  twelve 
feet  wide  on  and  through  lot  number  one  in  square  num- 
ber eight,  East  Alabama  plat,"  in  the  city  of  Montgom- 
ery, Alabama ;  ' '  and  for  all  time  to  come  said  right  of 
way  over  and  through  said  lots  is  hereby  conveyed,  for 
the  purpose  of  giving  the  owners,  occupants  or  tenants 
of  buildings  of  store  No.  57  Commerce  street  an  ap- 
proach and  outlet  free  and  open  at  all  times  from  the 
rear  of  said  premises  to  the  street.' '  The  appellee,  one 
of  the  firm  of  Hannon  &  Co. ,  afterwards  acquired  the 
rights  of  his  co-partner  in  this  easement.  There  is  no 
controversy  in  reference  to  the  eighteen  feet  way,  the 
grantee  being  in  the  undisturbed  enjoyment  of  it ;  but 
the  complaint  of  Hannon,  the  grantee,  is  that  Wharton, 
the  grantor,  has  obstructed  and  denied  him  the  use  of 
the  twelve  feet  way,  and  he  prays  for,  and  obtained  in 
the  lower  court,  injunction  of  that  obstruction.  It  is  ob- 
served that  the  deed  is  indefinite  as  to  the  particular  lo- 
cation of  the  twelve  feet  way  ;so  much  so  that  the  identi- 
ty of  the  way  intended  to  be  granted  could  not  be  ascer- 
tained from  it  alone.  The  evidence,  however,  very 
clearly  discloses  that  immediately  after  the  grant  the 
way  intended  to  be  conveyed  was  definitely  located  and 
marked  by  the  parties,  and  passed  to  the  actual  posses- 
sion and  enjoyment  of  the  grantees,  who  continued 
therein  unmolested  until  the  happening  of  the  griev- 
ances complained  of  in  the  present  bill — a  period  of  some 
nine  years.  Such  a  location  and  delivery  of  possession 
aids  the  deed  and  secures  to  the  grantee  a  good  title  and 
right  to  the  possession  of  the  way  so  located,  as  fixed 
and  irrevocable  as  if  the  deed  itself  were  perfect. — Ban- 
nonv.  Angler ,  2  Allen,  (Mass.)  128  ;  Osborn  v.  Wise,  7C. 
&  P.  761;  Kraut's  Appeal,  71  Pa.  St.  64;  Jennison 
v.  Walker,  11  Gray  (Mass.)  426;  Jones  v. 
Per  rival,  5  Pick.  485;  Wynkopp  v.  Burger,  12 
Johns.  (N.  Y.)  222.  The  right  of  way  being  thus  se- 
cured and  defined  by  the  deed  and  location,  and  the  pos- 
session and  enjoyment  of  the  grantees  thereunder,  it  is 
not  permissible  to  introduce  prior  oral  statements  of  the 
parties  indicating  a  purpose,  on  the  part  of  the  grantor, 
at  some  time  in  the  future  to  acquire  other  adjacent  land 
and  make  a  location  of  the  way  different  from  that  which 
was  made,  and  over  the  land  so  to  be  acquired.  Nor  is 
it  material  that  abetter  way  of  ingress  and  egress  has 
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been  opened  by  the  grantor  and  offered  to  the  grantee. 
The  latter 's  rights  are  such  as  he  acquired  by  his  con- 
tract, and  it  is  for  him  to  determine  whether  he  will  sur- 
render them  and  accept  some  other  benefit  in  their  stead. 
It  is  very  clear  that  the  fact  that  the  use  of  complain- 
ant's alley-way  involves  the  crossing,  with  his  teams  &c, 
of  the  sidewalk  on  Commerce  street,  does  not  make  a  case 
of  such  public  detriment  or  inconvenience  as  justified  de- 
fendant in  closing  the  alley,  or  will  induce  the  court  to 
withhold  the  exercise  of  its  remedial  powers,  otherwise 
properly  invoked,  to  secure  to  the  grantee  the  enjoyment 
of  his  easement. 

Upon  the  evidence,  therefore,  as  we  find  it  in  the  rec- 
ord, we  would  have  no  hesitation  in  affirming  the  de- 
cree of  the  city  court,  but  there  is  an  omission  in  the  bill 
which  must  work  a  reversal.  As  we  have  seen  the  deed, 
in  itself,  is  imperfect,  in  that  it  fails  to  identify  the  par- 
ticular land  intended  to  be  covered  by  the  easement.  It 
required  location  under  it.  In  order  to  obtain  relief  the 
complainant  was  required  to  allege ,  as  well  as  prove , 
that  the  location  was  made,  and  describe  the  way  so  lo- 
cated. Proof  without  allegations  is  not  sufficient. — 
McDonald  v.  Mobile  Life  Insurance  Co.,  56  Ala.  468; 
Goldsbyv.  Goldsby,  67  Ala.  560. 

The  bill  fails  to  show  the  location .  For  this  omission 
the  decree  is  reversed,  and  the  cause  remanded. 

STONE,  C.  J.,  dissenting. — Under  the  facts  set  forth 
in  this  record,  I  do  not  think  the  remedy  by  injunction 
should  be  allowed.  There  is  no  averment  that  the 
grantor  of  the  easement  is  insolvent,  and  Hannon  can 
obtain  ample  redress  in  an  action  at  law  for  damages. 
I  base  my  opinion  on  the  fact  that  another  and  better 
outlet  is  tendered,  in  lieu  of  the  one  sought  to  be  ob- 
structed; and  to  grant  injunction  in  a  case  like 
the  present  one  has  the  appearance  of  op- 
erating a  great  hardship  on  Wharton,  wiiile  the  injury 
to  Hannon,  if  any  is  suffered,  is  very  slight  in  compari- 
son with  it.  The  granting  or  withholding  injunction  in 
such  a  case  is  discretionary,  and  I  think  the  complain- 
ant should  be  left  to  his  action  at  law. — Clwmbers  v.  Ala. 
Iron  Co.,  67  Ala.  353;  Davis  u.  Sowell,  77  Ala.  262; 
McBrydev.  Sayre,  86  Ala.  458;  5  So.  Rep.  791;  Clifton 
Iron  Co.  v.  Dye,  87  Ala.  468,  6  So.  Rep.  192. 
Vol.  101. 
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Bill  in  Equity  to  establish  Title,  and  to  remove  Cloud  from 

Title. 

1.  Bill  to  re-establish  a  lost  deed;  insufficient  averments. — A  bill  filed 
to  re-establish  a  lost  deed,  which,  without  verification,  merely  states 
that  complainant  caused  the  lot  to  be  bought  and  paid  for,  that  the 
legal  title  was  conveyed,  that  the  deed  was  not  recorded,  but,  after 
delivery,  was  lost  or  destroyed  in  some  way,  unknown  to  complainant, 
but  fails  to  show  how,  when  or  by  whom  it  was  lost,  what  it  con- 
tained, what  title  or  interest  it  conveyed,  or  what  consideration,  and 
by  whom  paid,  contains  insufficient  averments  to  warrant  the  relief 
prayed  for,  and  is  demurrable. 

2.  Cloud  on  title;  adverse  possession. — When,  on  a  bill  filed  to  re- 
move a  cloud  from  title,  adverse  possession  in  the  complainant  is  relied 
on  as  a  ground  for  the  relief  prayed,  the  bill  is  not  demurrable,  on  the 
ground  of  the  want  of  jurisdiction  in  a  court  of  equity  to  grant  the 
relief  prayed  for,  since  in  an  action  of  ejectment  brought  by  the  ad- 
verse party,  the  right  of  the  complainant  could  only  be  effectuated  by 
extraneous  evidence. 

3.  Same;  bill  to  quiet  title. — One  who  has  acquired  title  by  adverse 
possession,  can  not  be  guilty  of  lac)ies  in  instituting  a  suit  to  quiet  his 
title  and  to  remove  as  a  cloud  the  title  of  another,  who  disputes  the 
complainant's  title  acquired  by  adverse  possession. 

4.  Bill  filed  by  corporation;  failure  to  aver  a  right  to  acquire  property. 
A  bill  filed  by  a  corporation  to  quiet  its  title  and  to  remove  a  cloud 
therefrom  is  not  demurrable  because  it  fails  to  aver  that  the  com- 
plainant corporation  had  the  power  under  its  charter  to  acquire  and 
hold  the  lot ;  in  the  absence  of  proof  to  the  contrary,  the  corporation 
will  be  presumed  to  have  had  such  power. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  W.  H.  Tayloe. 

The  bill  in  this  case  was  filed  by  the  appellant, 
the  Torrent  Fire  Engine  Company,  Number  5,  against 
the  appellee,  the  city  of  Mobile;  and  sought  to 
have  the  title  of  the  complainant  to  a  certain  lot  in  the 
city  of  Mobile  established,  and  the  title  of  the  city  of 
Mobile,  as  it  appears  on  the  records,  divested  out  of  said 
city,  and  removed  as  a  cloud  on  complainant's  title. 
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The  bill  alleged,  in  substance,  that  the  complainant 
was  a  fire  extinguishing  corporation,  and  that  as  said 
corporation  owned  a  fire  engine  and  other  apparatus, 
and,  determining  to  buy  a  lot,  upon  which  to  build  a 
house,  it  purchased  from  the  defendant  the  lot  now  in 
controversy,  and  erected  a  building  thereon,  which  was 
used  as  an  engine  house  ;  that  this  purchase  was  made 
in  1850 ;  that  the  complainant  took  possession  thereof 
at  once,  and  from  that  time  up  to  the  filing  of  the  bill, 
July  30, 1892,  it  had  been  in  the  exclusive,  open,  notori- 
ous, continuous  and  undisturbed,  adverse  possession  of 
said  property,  using  and  claiming  the  same  openly, 
notoriously,  and  continuously  as  its  own  property, 
against  all  the  world  ;  that  about  a  year  before  the  filing 
of  the  bill  it  undertook  to  sell  the  said  property,  and 
complainant  discovered,  for  the  first  time,  that  the  title 
to  said  property  was  still  upon  the  records  in  the  name 
of  the  city  of  Mobile  ;  that  upon  the  request  of  the  com- 
plainant the  city  of  Mobile  declined  to  execute  a  quit- 
claim deed  to  the  purchaser,  and  has  since  that  time, 
set  up  a  claim  to  some  interest  in  the  said  property. 
The  bill  contains  the  further  allegations  that  the  com- 
plainant can  not  find  any  deed  to  it  from  the  city  of 
Mobile,  but  it  charges  that  the  legal  title  to  said  prop- 
erty was,  in  fact,  conveyed  to  it  by  the  said  city,  and 
the  deed  conveying  the  same,  was  not  recorded,  and  had, 
in  some  manner  unknown  to  the  complainant,  been  lost 
or  destroyed.  By  amendment  it  was  further  alleged  that 
if  the  complainant  was  mistaken  in  the  allegations  of 
the  original  bill,  and  that  the  property  was  not,  in  fact, 
conveyed  to  it  by  the  city  of  Mobile,  and  such  convey- 
ance was  not  recorded,  and  in  some  manner  was  lost  or 
destroyed,  still  the  complainant  had  a  legal  title  to  said 
property  by  adverse  possession,  which  was  shown  by  the 
allegations  of  the  original  bill — having  been  in  adverse 
possession  thereof  for  40  years .  The  relief  in  its  double 
aspect,  as  prayed  for  in  the  bill,  is  sufficiently  stated  ia 
the  opinion. 

The  defendant  interposed  several  demurrers  to  the 
bill,  among  which  were,  that  the  simple  averments  of 
the  bill  that  the  deed  executed  by  the  defendant  to  the 
complainant  had  been  lost,  is  not  sufficient  to  give 
equitable  jurisdiction ;  that  the  averments  of  the  bill 
were  insufficient  to  give  a  court  jurisdiction  to  remove  a 
Vol.  101. 
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cloud  on  complainant's  title ;  that  by  the  averments  of 
the  bill  the  complainant  is  shown  to  have  been  guilty  of 
lathes  in  not  having  heretofore  asserted  his  right  in  the 
premises ;  and  that  it  is  not  shown  by  the  averments  of 
the  bill  that  the  complainant  had  the  right  to  acquire 
property.  The  chancellor  sustained  the  several  grounds 
of  demurrer;  and  on  this  appeal  by  complainant  his 
decree  is  assigned  as  error. 

Gregory  L.  &  H.  T.  Smith,  for  appellant. — The  bill 
in  this  case  contains  equity  upon  the  ground  that  the 
legal  title  to  the  property  was  in  the  complainant  by  ad- 
verse possession,  but  rested  in  parol;  and  as  complain- 
ant was  in  possession,  there  was  no  remedy  at  law 
whereby  the  title  could  be  established  and  quieted 
against  the  adverse  claim  of  the  city  of  Mobile.  The 
equity  of  the  bill  in  this  respect  ■  is  fully  decided  and 
settled  by  the  case  of  Echols  v.  Hubbard,  90  Ala.  314,  7 
So.  Rep.  817. 

Pillans,  Torre  y  &  Han  aw,  contra. — While  the  chan- 
cery court  will  decree  the  reformation  or  the  establish- 
ment of  a  deed  in  proper  cases,  the  bare  allegation  that 
a  deed  is  lost  will  not  authorize  the  relief  in  equitv. — 1 
Story's  Eq.  Jur.,  §§  79-84;  Griffin  v.  Fries,  2  So.  "Rep. 
266;  s.  c.  23  Fla.  173;  Whitfield  v.  Fausstt,  1  Ves.  8i\ 
387;  Rodgers  v.  Cross,  3  Chand.  (Wis.)  36.  Courts  of 
equity  will  refuse  relief  in  cases  where  the  demand  has 
become  .stale  by  reason  of  neglect  or  laches,  or  by  reason 
of  the  acquiescence  on  the  part  of  complainant. — Neilhs 
v.  Nettles,  67  Ala.  599;  James  v.  James,  55  Ala.  525 ; 
Greenlees  v.  Greenlees,  62  Ala.  330;  Harrison  v.  Heflin,  54 
Ala.  552;  Perry  on  Trusts,  §869;  1  Pom.Eq.,  SS 
418-419. 

HARALSON,  J.— The  bill  in  this  case  is  filed  in  a 
double  aspect :  First,  on  the  theory,  and  on  allegations 
to  support  it,  that  the  city  of  Mobile  conveyed  to  com- 
plainant the  lot  of  land  referred  to  in  the  bill,  and  that 
the  deed  conveying  the  same  was  not  recorded,  but  was, 
after  the  same  had  been  duly  executed  and  delivered,  in 
some  manner  unknown  to  complainant,  lost  or  destroyed; 
and  on  this  aspect  of  the  case,  complainant  seeks  relief 
on  the  ground,  that  the  recorded  deed  of  the  city  from 
36 
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its  grantor,  executed  in  the  year  1849,  is  a  cloud  on  com- 
plainant's title,  which  interferes  with  its  making  sale  of 
said  lot,  which  cloud,  it  seeks  to  have  removed  by  hav- 
ing its  title  to  the  property  established  and  quieted  and 
the  property  decreed  to  belong  to  complainant.  Second, 
on  the  theory,  that  complainant  has  the  legal  title  to  the 
property  by  adverse  possession,  having,  as  alleged,  been 
in  the  exclusive,  open,  continued,  notorious  and  undis- 
turbed possession  and  occupation  of  said  property,  using 
and  claiming  the  same  openly,  notoriously,  continuously 
and  adversely  against  all  persons,  from  1850,  the  date  of 
its  alleged  deed  from  the  city,  until  the  present  time,  on 
which  ground  it  seeks  relief.  The  relief  sought  in  each 
alternative  aspect  of  the  case  is  the  same,  in  that,  in 
each,  complainant  seeks  to  have  its  title  established  and 
quieted,  and  the  title  vested  in  the  city,  by  virtue  of  its 
deed  to  the  property  from  its  grantor,  divested,  and  said 
deed  removed  as  a  cloud  on  complainant's  title. 

1 .  There  can  be  no  question  of  the  authority  of  a 
court  of  chancery  to  re-establish  a  deed  which  has  been 
lost  or  destroyed  by  accident ;  but  it  seems  to  be  well 
settled.,  that  the  mere  loss  of  a  deed  is  not  always  ground 
for  coming  into  a  court  of  equity  for  relief  on  account  of 
such  loss  or  destruction,  for,  if  there  is  no  more  than 
that  in  the  case,  a  court  of  law  may  afford  just  relief  ; 
since  it  will  admit  evidence  of  the  loss  and  contents  of  a 
conveyance,  just  as  a  court  of  equity  will  do.  So,  to 
enable  one  to  come  into  equity  for  relief  in  case  of  a  lost 
deed,  he  must  show  that  there  is  no  remedy  at  law  which 
is  adequate  and  adapted  to  the  circumstances  of  his 
case.  "The  bill,"  says  Story,  "must  always  lay  some 
ground,  besides  the  mere  loss,  to  justify  a  prayer  for  re- 
lief, as  that  the  loss  obstructs  the  rights  of  the  plaintiff 
at  law,  or  leaves  him  exposed  to  undue  perils  in  the  fu- 
ture assertion,"  and  it  might  have  been  added,  enjoy- 
ment, "of  such  rights." — 1  Story  Eq.  Jur.,  §  84;.Lancy 
v.  Randlett,  80  Me.  169;  Donaldson  v.  Williams,  50  Mo. 
407;  Griffin  v.  Fries,  2  So.  Rep.  (Fla.)  266;  Cummings 
v.  Coe,  10Cal..'29. 

The  bill  in  this  case  was  not  sworn  to,  and  it  fails  to 
show  how,  when  or  by  whom  the  deed  was  lost.  It  con- 
tains no  description  of  the  contents  of  the  deed,  the 
title  or  interest  conveyed  by  it,  nor  the  consideration 
paid,  and  by  whom  paid.     It   merely   states,  "that  the 
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legal  title  to  said  property  was  in  fact  conveyed  to  it  by 
said  city,  and  that  the  deed  conveying  the  same  was  not 
recorded,  and  was,  after  the  same  was  duly  executed  and 
delivered,  in  some  manner  unknown  to  complainant,  lost 
or  destroyed  ;"  and  that  complainant  caused  said  lot  to 
be  purchased  and  paid  for.  It,  therefore,  presents  in- 
sufficient grounds  for  relief  on  this  phase  of  the  case, 
and  the  grounds  of  demurrer  interposed,  questioning  re- 
lief based  on  this  theorv,  were  properly  sustained. — 1 
Story.  Eq.  Jur.,  §§  82,  88 :  Hoddy  v.  Hoard ,12  Ind.  474, 
s.  c.  54  Am.  Dec  46;  Cooper's  Eq.  PL,  125,  126. 

2.  Of  the  second  alternative,  on  which  the  bill  seeks 
to  proceed,  it  may  be  said,  that  "A  court  of  equity  will 
not  interpose  to  prevent  or  remove  a  cloud  which  can 
only  be  shown  to  be  prima  facie  a  good  title,  by  leaving 
the  plaintiff's  title  entirely  out  of  view.  It  is  always 
assumed,  when  the  court  interferes,  that  the  title  of 
the  party  complaining  is  affected  by  a  hostile  title,  appar- 
ently good,  but  really  defective  and  inequitable  by  some- 
thing not  appearing  on  its  face." — Rea  v.  Long  street,  54 
Ala.  294;  Ijytle  v.  Sandefur,  93  Ala.  399,  9  So.  Rep.  260. 
The  test,  as  we  have  heretofore  laid  it  down,  is  :  '  'Would 
the  owner  of  the  property,  in  an  action  of  ejectment 
brought  by  the  adverse  party,  founded  upon  the  deed,  be 
required  to  offer  evidence  to  defeat  a  recovery?  If  such 
proof  would  be  necessary,  the  cloud  would  exist.  If  the 
proof  would  be  unnecessary,  no  shade  would  be  cast  by 
the  presence  of  the  deed."  In  this  case,  if  complainant 
were  sued  by  the  city  for  this  land  in  an  action  of  eject- 
ment, founded  on  the  deed  from  its  grantor,  it,  com- 
plainant, would  necessarily  have  to  introduce  oral  proof 
of  its  adverse  possession  to  defeat  a  recovery. 

We  have  accordingly  held ,  that  when  adverse  posses- 
sion is  relied  on  by  a  complainant,  as  a  ground  for  the 
removal  of  a  cloud  on  his  title,  the  right  of  necessity 
must  be  effectuated  by  extraneous  evidence,  and  equity 
may  always  be  invoked,  in  the  absence  of  legal  reme- 
dies, to  quiet  a  title  thus  resting  in  parol.  The  grounds 
of  demurrer  which  question  the  insufficiency  of  the  bill, 
to  remove  a  cloud  on  complainant's  title,  should  have 
been  overruled,  and  the  bill  retained  as  one  for  that  pur- 
pose.— Echoh  v,  Hubbard,  90  Ala.  309,  319,  7  So.  Rep. 
817  ;  Marston  v.  Howe,  39  Ala.  722 ;  Arrhujton  v.  Liscom, 
34  Cal.  365;  Moody  v.  Holcomb,  26  Texas  714. 
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3  It  is  objected,  on  demurrer,  that  complainant  has 
delayed  too  long  in  filing  this  bill,  and  is  guilty  of  such 
laches  as  bar  its  right  of  relief.  The  city  has  no  right 
founded  on  its  deed,  which  would  enable  it  to  maintain 
or  defeat  a  suit  for  the  land,  as  against  complainant's 
plea  and  proof  of  adverse  possession  as  set  up  in  the 
bill.  Whom  then  did  the  alleged  laches  of  complainant 
injure,  and  who  has  any  right  to  complain  on  that  score? 
If  any  rights  have  been  lost  by  laches,  it  has  been  by  the 
city,  in  acquiescing  so  long  in  complainant's  claim.  One 
who  has  acquired  title  by  adverse  holding,  can  not  be 
said  to  be  guilty  of  laches  in  not  bringing  a  suit  to  re- 
move, as  a  cloud,  the  title  of  another,  who  disputes  his 
title  by  adverse  possession.  Long  delay  on  the  part  of 
him,  who  might  have  dispossessed  the  adverse  holder 
by  suit  begun  in  time .  is  the  very  basis  of  the  title  of 
the  latter.  The  lapse  of  time,  which  the  law  allows  as 
a  foundation  of  the  title  by  adverse  possession,  can  not 
be  made  the  instrument  or  means  for  impairing  or  de- 
stroying one's  rights  and  privileges  growing  out  of  that 
title. 

4.  The  bill  was  not  subject  to  demurrer  on  the  ground 
that  it  does  not  aver  that  the  complainant  corporation 
had  the  power,  under  its  charter  to  acquire  and  hold 
land. — Boulware  v.  Davis,  90  Ala.  211,  8  So.  Rep.  84; 
Ala.  Gold.  Life  Ins.  Co.  v.  Cen.  Ag.  &  M.  Asso.,  54  Ala.  73. 

Reversed  and  remanded. 


City  Council  of  Sheffield  v.  Harris. 

Action  for  Damages  against  a  Municipal  Corporation  by  an 
Employe  for  Personal  Injuries. 

1.  Action  under  subsection  2  of  section  2590  of  the  Code;  sufficiency  of 
complaint. — In  an  action  against  a  municipal  corporation  by  a  laborer 
employed  by  it,  to  recover  damages  for  personal  injuries,  a  count  of 
the  complaint  which  alleges  that  the  defendant,  through  its  agents 
and  employes,  intrusted  with  the  superintendence  of  the  work  of  dig- 
ging gravel,  buried  a  dynamite  cartridge  where  said  gravel  was  being 
dug,  and  that  the -plaintiff,  being  employed  by  defendant,  was 
required  to  work  at  the  place  where  the  dynamite  was  buried,  without 

Vol.  101. 
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being  told  that  it  was  there,  and  that  while  digging  as  directed,  not 
knowing  the  dynamite  was  buried  at  such  place,  struck  said  cartridge 
causing  it  to  explode  and  inflicting  upon  him  serious  personal  inju- 
ries, sets  forth  a  good  cause  of  action  under  sub-section.  2  of  section 
2500  of  the  Code,  which  gives  a  right  of  action  to  an  employe*  "When 
the  injury  is  caused  by  reason  of  the  negligence  of  any  person  in  the 
service  or  employment  of  the  master  or  employer,  who  has  any  super- 
intendence intrusted  to  him,  whilst  in  the  exercise  of  such  superin- 
tendence.' ' 

2.  Municipal  corporation  bound  by  acts  of  its  agent  or  employe9;  when 
estopped  from  denying  the  legality  of  his  appointment. — Where  one  has 
served  a  municipal  corporation  in  the  capacity  of  superintendent  of 
certain  work  carried  on  by  said  city,  and  the  municipal  author- 
ities have  accepted  such  service  and  received  the  benefit  of  his  skill 
and  labor,  the  municipal  corporation  can  not  avoid  its  responsibility 
for  injuries  resulting  from  his  negligence  in  the  doing  of  work  within 
the  scope  of  the  service  he  was  rendering,  by  denying  the  legality  of 
his  appointment. 

3.  Action  under  sub-section  2  of  section  2590  of  the  Code;  erroneous 
charge  to  the  jury. — In  an  action  against  a  municipal  corporation  by 
one  of  its  employes,  under  sub-section  2  of  section  2590  of  the  Code, 
to  recover  damages  for  personal  injuries,  alleged  to  have  been  caused 
by  the  negligence  of  the  agent  or  employe"  of  the  defendant  intrusted 
with  the  superintendence  of  the  work  at  which  the  plaintiff  was  en- 
gaged, while  in  the  exercise  of  such  superintendence,  in  allowing  a 
dynamite  cartridge  to  be  left  at  the  place  where  the  plaintiff  was  re- 
quired to  work,  it  is  error  to  instruct  the  jury  that,  "If  the  dynamite 
causing  the  plaintiff's  injury  was  carelessly  and  negligently  left 
buried  by  the  defendant,  or  its  servants  or  agents  in  the  discharge  of 
their  duty,  before  the  plaintiff  was  employed  by  the  defendant,  and 
the  plaintiff  could  not  by  the  use  of  ordinary  care  and  diligence,  or 
precaution,  have  discovered  the  danger,  then,  I  charge  you,  that  the 
defendant  is  liable  in  this  action,  and  your  verdict  should  be  for  the 
plaintiff  for  such  amount  as  you  believe  from  the  evidence  he  was 
damaged,  not  exceeding  $8,000" — the  amount  sued  for. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  action  in  this  case  was  brought  by  the  appellee, 
Joe  Harris,  against  the  City  Council  of  Sheffield,  to  re- 
cover damages  for  personal  injuries  sustained  by  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence 
of  defendant's  officers,  agents  or  servants;  and  was 
commenced  on  April  14,  1890.  The  averments  of  the 
third  count  of  the  complaint,  upon  which  the  cause  was 
tried,  are  set  forth  in  the  opinion.  The  defendant  de- 
murred to  this  count  of  the  complaint  upon  the  follow- 
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ing  grounds  :  "1st.  It  is  in  and  by  said  complaint  shown 
that  the  dynamite  cartridge  was  buried  by  a  fellow- 
servant,  and  that  the  place  where  it  was  buried  was  hid- 
den. 2d.  Said  complaint  fails  to  show  that  it  was  the 
duty  of  defendant  to  remove  said  dynamite  cartridge. 
3d.  Said  complaint  fails  to  show  that  plaintiff,  who  was 
an  employe,  was  acting  under  the  instructions  of  any 
person  in  the  service  or  employment  of  the  defendant 
who  had  any  superintendence  intrusted  to  him,  while  in 
the  exercise  of  such  superintendence/ '  This  demurrer 
was  overruled.  The  other  facts  pertaining  to  the  ques- 
tions considered  and  decided  by  the  court  are  sufficiently 
stated  in  the  opinion . 

There  was  judgment  for  the  plaintiff,  assessing  his 
damages  at  one  thousand  dollars.  Defendant  appeals, 
and  assigns  as  error  the  rulings  of  the  court  upon  the 
pleadings,  the  giving  the  several  charges  requested  by 
the  plaintiff,  and  the  refusal  to  give  the  several  charges 
asked  bv  the  defendant. 

Jo.  H.  Nathan,  for  appellant. — The  rule,  as  laid  down 
by  a  long  line  of  decisions  in  this  State,  may  be  stated  to 
be,  that  the  master  is  not  liable  to  an  employe  who  is  in- 
jured through  the  negligence  of  any  other  employe,  en- 
gaged in  the  same  general  employment,  unless  the  master 
failed  to  exercise  ordinary  care  and  diligence  in  the  selec- 
tion of  his  employes. — Cook  v.  Parham,  24  Ala.  21;  M .  & 
0.  R.  R.  Co.  v.  Thomas,  42  Ala.  672;  31.  &  M.  R.  R.  Co. 
v.  Smith,  59  Ala.  245;  Tyson  v.S.  &N.  R.  R.  Co.,  61  Ala. 
554;  Smoot  v.  M.  &  M.R.  R.  Co.,  67  Ala.  13.  If  em- 
ployes in  the  employment  of  the  master  are  engaged  in 
the  same  general  business  and  performing  duties  and 
services  for  the  same  general  purpose,  they  are  fellow 
servants  within  the  meaning  of  this  rule,  and  the  master 
is  not  liable. — Mechem  on  Agency,  §  668  ;  Laning  v.  N. 
Y.  C.  R.  R.  Co.,  49  N.  Y.  521;  Lawlcr  v.  Androscoggin  R.  R. 
Co.,  62  Me.  463;  Blake  v.  Maine  Cen.  R.  R.  Co.,  70  Me.  60; 
McDermitt  v.  City  of  Boston,  133  Mass.  349;  Flynn  v.  City 
of  Salem ,  13  t  Mass.  351.  The  charges  requested  by  the 
defendant  should  have  been  given. — M.  &  0.  R.R.  Co. 
v.  Thomas,  42  Ala.  672;  M.  &  M.  R.  R.  Co.  v.  Smith,  59 
Ala.  275  ;  Bull  v.  M.  &  M.  R.  II.  Co.,  67  Ala.  208 ;  Tyson 
v.  S.  &.  X.  R.  R.  Co.,  61  Ala.  554. 

Kirk  &  Almon,  contra. — The  general  rule  of  law  is 
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that  the  superior  or  employer  must  answer  civilly  for  the 
want  of  skill  or  negligence  of  his  agent  or  servant  by 
which  another  is  injured.  Municipal  corporations  fall 
within  the  operation  of  this  rule  of  law,  and  are  liable 
for  damages  when  the  requisite  elements  of  liability  ex- 
ist—Dillon on  Munic.  Corp.,  §g  968,  977-78;  Campbell 
v.  City  of  Montgomery ,  53  Ala.  530 ;  City  Eufaula  v.  Mc- 
Xab,  67  Ala.  591;  City  Council  of  Montgomery  v.  Wright, 
72  Ala.  411.  A  master  is  liable  for  the  negligence  of  his 
superintendent  in  failing  to  exercise  due  care.  When  an 
employ^  is  by  the  master  or  employer  put  in  charge  of 
certain  work  as  superintendent  he  takes  the  place  of  the 
master,  and  his  acts  are  the  acts  of  the  master,  and  such 
superintendent  is  not  a  fellow  servant  or  co-employe  of 
the  other  laborers  or  employes. —  Walker  v.  Boiling,  22 
Ala.  294  ;  Tyson  v.  S.  <fc  N.  R.  li.  Co.,  61  Ala.  554;  *  117/- 
sonv.  W.  L.%Co.,  50  Conn.  221;  Wood's  Master  &  Ser- 
vant, 862-67.  The  third  charge  requested  by  the  plain- 
tiff was  properly  given. — Heckman  v.  Mackey,  35  Fed. 
Rep.  353. 

STONE ,  C .  J . — The  present  case  was  in  fact  tried  on 
the  third,  or  amended  count.  It  avers  that  plaintiff, 
Harris,  an  employe,  was  injured  April  16,  1889,  while 
digging  gravel  for  defendant  corporation;  "that  prior  to 
said  date  the  defendant  (city  of  Sheffield),  through  its 
agents  and  employes  entrusted  with  the  superintendence 
of  said  work,  buried  a  dynamite  cartridge  at  the  place 
where  said  gravel  was  being  dug,  and  left  it  there  unex- 
ploded,  without  giving  notice  or  warning  to  any  one  that 
it  was  so  buried,  knowing  it  was  dangerous  to  leave  it 
in  that  hidden  place  unexploded,  and  that  it  was  endan- 
gering the  lives  of  persons  who  might  be  engaged  in 
digging  gravel.  Yet  the  defendant,  its  agents  or  em- 
ployes, as  above  stated,  carelessly  and  recklessly,  and 
without  having  any  regard  for  the  safety  of  persons  dig- 
ging gravel  at  that  place,  left  said  dynamite  so  buried, 
without  giving  any  sign  or  warning  of  danger,  and  suf- 
fered it  so  to  remain.  And  on  tlve  16th  day  of  April, 
1889,  plaintiff  was  employed  by  defendant  to  work  on 
said  streets  and  avenues,  and  was  required  to  dig  gravel 
for  that  purpose,  and  instructed  to  dig  where  defendant 
had  hid  and  buried  said  dynamite,  and  plaintiff,  not 
knowing  that  dynamite  was  buried  at  said  place,  began 
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digging  gravel,  and  without  seeing  said  dynamite  car- 
tridge, or  knowing  it  was  there,  struck  it  while  digging 
gravel,  and  caused  it  to  explode,"  &c.  The  plaintiff 
then  sets  out  very  serious  personal  injuries  inflicted  on 
him  by  the  explosion. 

This  count  clearly  sets  forth  a  good  cause  of  action 
under  sub-section  2  of  section  2590  of  the  Code,  and  the 
demurrer  to  it  was  rightly  overruled.  We  will  not  con- 
sider the  sufficiency  of  the  other  counts.  Even  if  the 
court  erred  in  overruling  the  demurrers  to  them — a  con- 
cession we  must  not  be  understood  as  making,  or  intend- 
ing to  make — it  would  be  at  most  error  without  injury. 

Plaintiff  received  his  injury  while  digging  in  a  bank 
of  gravel ,  which  was  being  used  in  filling  up  or  coating 
the  streets  of  Sheffield.  No  question  is  raised  as  to  the 
service  he  was  employed  in.  He  was  working 
for  the  city,  being  hired  for  the  purpose.  Nor  is  there 
proof  of  any  negligence  on  his  part,  which  led  to  the  ex- 
plosion and  to  the  injury.  There  wa3  no  attempt  to 
show  that  plaintiff  was  notified  that  an  imperfectly  ex- 
ploded cartridge  of  dynamite  had  been  left  buried  in  the 
bank  where  he  was  put  to  work .  He  had  not  been  in 
the  employ  of  the  city  when,  three  days  before,  as  is 
claimed,  the  cartridge  was  placed  there,  and  attempted 
to  be  exploded.  There  is  conflict  in  the  tes- 
timony as  to  when  or  how  the  cartridge 
was  was  placed  there,  and  whether  the 
city's  authorities  or  employes  had  anything  to  do 
with  it.  The  testimony  for  defense  denies  all  participa- 
tion in  the  placing  of  the  cartridge,  or  knowledge  that  it 
was  there.  If  Howard's  testimony  be  true,  it  would 
seem  the  dynamite  must  have  been  there  before  the  city 
commenced  working  at  that  place  under  his  superinten- 
dency.  There  is  no  pretense,  however,  that  plaintiff 
was  notified  of  its  being  there,  or  that  he  received  any 
warning,  or  caution  in  regard  to  it.  So,  no  fault  is 
chargeable  to  the  plaintiff. 

The  testimony  shows  that  Howard  was  in  superinten- 
dence of  the  plaintiff  and  the  other  laborers,  who  were  en- 
gaged in  digging  the  gravel.  Tnis  is  not  denied;  but  it 
is  contended  that  he,  Howard,  was  not  elected  or  ap- 
pointed to  that  superintendency  in  the  mode  prescribed 
by  law,  and  that,  consequently,  any  injury  caused  by 
his  negligence  while  serving,  or  assuming  to  serve  the 
Vol.  101. 
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city,  can  not  fasten  a  charge  upon  the  municipality. 
There  is  nothing  in  this  objection.  If  he  served  the 
city  in  the  capacity  of  superintendent  of  this  work,  and 
the  city  authorities  acquiesced  in  such  service  and  took 
the  benefit  of  his  skill  and  labor,  the  city  will  not  be 
heard  to  deny  the  legality  of  his  appointment,  nor  its  re- 
sponsibility for  acts  done  by  him  within  the  scope  of  the 
service  he  was  rendering.  So  far  as  the  question  affects 
its  liability,  he  must  be  treated  as  if  he  were  duly  and 
legally  appointed,  until  the  city  itself  renounces  and  re- 
pudiates his  acts.  It  can  not  appropriate  the  benefit  and 
repudiate  the  burden. — Ala.&  Tenn.  Rivers  R.  R.  Co.  v. 
Kidd,  29  Ala.  221 ;  Talladega  Ins  Co.  v.  Peacock,  67  Ala. 
253 ;  Ala.  Gr.  So.  R.R.Co.v.  Hill,  76  Ala.  303  ;  Reynolds 
v.  Collins,  78  Ala.  94;  Ala.  Gr.  So.  R.  R.  Co.  v.  S.  &  N. 
R.  R.  Co.,  84  Ala.  570,  3  So.  Rep.  286. 

As  we  have  said,  there  was  conflict  in  the  testimony 
as  to  the  placing  of  the  dynamite  cartridge  which  caused 
the  injury.  Plaintiff's  witnesses  testified  that,  on  the 
Saturday  last  preceding  the  explosion  on  Tuesday,  caused 
by  plaintiff's  pick,  Howard  himself,  superintended  and 
directed  the  blast  at  the  place  where  the  plaintiff  received 
his  injury.  Howard  testified  that  he  had  done  no  work 
at  that  spot  until  the  morning  of  the  explosion  and  dis- 
aster, and  that  he  had  made  no  blast  there .  This  left  a  con- 
flict as  to  how,  or  at  whose  hands  the  dynamite  cartridge 
had  been  placed.  The  court,  at  the  instance  of  plaintiff, 
gave  charge  No  3,  as  follows  :  "If  the  dynamite  causing 
the  plaintiff's  injury,  was  carelessly  and  negligently  left 
buried  by  the  defendant,  or  its  servants  or  agents  in  the 
discharge  of  their  duty,  before  the  plaintiff  was  em- 
ployed by  the  defendant,  and  the  plaintiff  could  not  by 
the  use  of  ordinary  care  and  diligence,  or  precaution, 
have  discovered  the  danger,  then  I  charge  you,  that  the 
defendant  is  liable  in  this  action,  and  your  verdict  should 
be  for  the  plaintiff  for  such  amount  as  you  believe  from 
the  evidence  he  was  damaged,  not  exceeding  $8 ,000." 
(The  complainant  claims  $8,000  damages.)  To  this 
charge  the  defendant  excepted. 

It  will  be  observed  that  the  hypothesis  of  this  charge 
is,  that  the  dynamite  had  been  "carelessly  and  negli- 
gently left  buried  by  the  defendant,  or  its  servants  or 
agents  in  the  discharge  of  their  duty."  To  be  action- 
able under  that  part  of  the  statute  which  controls  this 
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case— Code,  §  25^0,  sub-section  2 — the  injury  must  be 
caused  by  the  negligence  of  some  person  in  the  service 
or  employment  of  the  master  or  employer,  "who  has 
superintendence  entrusted  to  him,  while  in  the  exercise 
of  such  superintendence."  To  hold  the  master  or  em- 
ployer liable  under  this  provision,  the  negligence  must 
be  that  of  some  agent  or  employe,  who  is  in  the  exercise 
of  superintendence,  and  to  whose  negligence  in  such  exer- 
cise the  disaster  is  traced.  To  hold  otherwise  would  be  to 
fasten  liability  on  the  principal  to  the  employe  for  that 
which  is  at  most  the  negligence  of  a  fellow  servant,  hav- 
ing no  greater  power  or  authority  than  the  servant  who 
complains  of  the  injury.  This  the  statute  does  not  au- 
thorize.— Cook  v.  Parham,  24  Ala.  21 ;  M.  &M.  Ry.Co.v. 
Smith,  59  Ala.  245  ;  Smoot  v.  M.  &  M.  Ry.  Co.,  67  Ala.  13  ; 
Holland  v.  Tenn.C.I&  R.  R.  Co.,  91  Ala.  444;  8  So. 
Rep.  524 ;  Oa.  Pac.  R.  R.  Co.  v.  Davis,  92  Ala.  300,  9  So. 
Rep.  252. 

The  principles  declared  in  Campbell  v.  City  Council,  53 
Ala.  530  ;  City  of  Eufaula  v.  McNab,  67  Ala.  588  ;  City  of 
Montgomery  v.  Wright,  72  Ala.  411,  and 2  Dil.  Mun.  Corp., 
(4th  Ed.),  §§  968  etseq  ,  relate  to  the  duties  and  func- 
tions, properly  so  called,  which  municipal  corporations 
owe  to  the  public,  and  must  perform  for  its  well  being. 
They  are  entirely  unlike  those  presented  by  this  record. 
This  case  presents  only  the  relation  of  the  employer  and 
employe,  and  must  be  determined  on  the  principles  which 
pertain  to  that  relation. 

Recurring  to  the  first  and  second  counts  of  the  com- 
plaint, it  may  not  be  improper  to  remark  that  the  record 
contains  no  testimony  that  Howard  was  incompetent  for 
duties  assigned  him,  nor  that  the  city  authorities  had 
notice  or  knowledge  that  the  dynamite  cartridge  was 
buried  or  imbedded  in  the  gravel  bank,  at  which  plain- 
tiff was  put  to  labor. 

For  the  single  error  pointed  out  above,  the  judgment 
of  the  circuit  court  must  be  reversed. 

Reversed  and  remanded. 
Vol.  101. 
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Morris  &  Co.  v.  Giddens. 

Statutory  Action  of  Ejectment. 

1.  Ejectment;  fatal  variance  between  complaint  and  evidence  in  de- 
scription of  land. — When  in  an  action  of  ejectment  the  plaintiff  sues 
in  his  complaint  to  recover  "41  acres  of  land  off  of  the  N.  W.  J£  of  the 
8.  W.  )£  of  section  2,  township  11,  range  19;"  and  the  proof  shows 
that  on  the  trial  the  plaintiff  asserted  title  to  "41  acres  off  of  the 
north  and  west  sides  of  the  N.  %  of  the  S.  W.  Ji  of  section  2,  town- 
ship 11,  range  19,"  there  is  a  fatal  variance  between  the  averment  and 
proof,  which  precludes  a  recovery  by  the  plaintiff.- 

2.  Exception  in  deed  of  uncertain  parts  of  the  property  conveyed  does 
not  avoid  a  conveyance. — When  in  a  conveyance,  complete  and  perfect 
in  itself,  of  lands  well  identified  and  described  there  is  embodied  an 
exception  from  the  grant  of  an  uncertain  and  unde  fin  able  part  of  the 
property  conveyed,  the  exception  is  void  for  uncertainty,  but  the 
grant  itself  is  good. 

3.  Same. — An  exception  in  a  mortgage  of  "41  acres  off  of  the  north 
and  west  sides  of  the  N.  %  of  the  S.  W.  %  of  section  2,  township  11, 
range  19,"  being  itself  unde  fin  able,  is  void  for  uncertainty. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  R.  Tyson. 

This  was  a  statutory  action  of  ejectment  brought  by  the 
appellee,  J.  C.  Giddens,  against  Josiah  Morris  &  Co.  to 
recover  the  possession  of  certain  lands. 

The  description  of  the  lands  sued  for,  as  contained  in 
the  complaint,  is  set  forth  in  the  opinion.  The  title  of 
the  plaintiff  to  the  land  sued  for  is  based  on  his  adverse 
possession  of  the  same  for  more  than  ten  years.  The 
defendants,  Josiah  Morris  &  Co.,  who  were  by  motion 
made  defendants  instead  of  their  tenant,  against  whom 
the  suit  was  originally  brought,  claimed  under  a  deed 
from  one  Boiling;  and  Boiling's  title  and  claim  to  the 
property  in  controversy  was  derived  from  a  mortgage, 
which  was  executed  by  plaintiff,  J.  C.  Giddens,  to  R.  E. 
Boiling,  conveying  to  the  latter  certain  described  prop- 
erty. It  was  shown  by  the  evidence  of  plaintiff  that  in 
this  mortgage ,  which  he  executed  to  Boiling  for  the  pur- 
pose of  securing  the  payment  of  a  debt  to  said  Boiling, 
he  conveyed  his  Briar  Hill  Place  in  Pike  county  ;  that  a 
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portion  of  the  lands  conveyed  in  said  mortgage  was  de- 
scribed as  follows:  "The  N.  £  of  the  S.  W.  ±  (less  41 
acres  off  the  north  and  west  side)  of  section  2,  township 
11,  range  19  ;"  and  that  the  lands  sued  for  in  the  present 
action  are  the  41  acres  so  excepted  in  said  mortgage. 
The  deed  from  Boiling  to  defendants  only  conveyed  the 
lands  decribed  in  thb  mortgage. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  plaintiff,  instructed  the  jury  that, 
"If  they  believe  the  evidence,  they  must  find  for  the 
plaintiff ;"  and  to  the  giving  of  this  charge  the  defen- 
dant duly  excepted.  All  the  other  facts  are  sufficiently 
stated  in  the  opinion.  There  was  judgment  for  plaintiff. 
Defendants  appeal ,  and  assign  as  error  the  giving  of  the 
affirmative  charge  for  plaintiff,  and  the  ruling  of  the 
trial  court  upon  the  evidence,  which  the  opinion  renders 
unnecessary  to  state  in  detail. 

E.  P.  Morrisett,  for  appellant.  The  exception  in 
the  mortgage  from  the  plaintiff  to  Boiling  was  void  for 
uncertainty,  and  the  mortgage  conveyed  the  whole  80 
acres.—  Frank  v.  Myers,  97  Ala.  437,  11  So.  Rep.  832; 
Alexander  v.  Wheeler,  78  Ala.  167;  18  Wis.  Rep.  447;  1 
Greenl.  Ev.,  §  300,  pp.  303-4. 

R.  L.  Harmon,  contra. 

McCLELLAN,  J. — This  is  a  statutory  action  in  the 
nature  of  ejectment.  The  complaint  seeks  the  recov- 
ery of  "forty-one  (41)  acres  of  land  off  of  the  northwest 
quarter  of  the  southwest  quarter  of  section  2,  township 
11,  range  19,  lying  and  being  situated  in  Pike  county, 
Alabama."  The  judgment  follows  the  complaint,  being 
that  "plaintiff  have  and  recover  of  the  defendant  the 
following  described  lands,  to- wit :  forty-one  acres  off  of 
the  N.  W.  i  of  S.  W.  ±  of  section  2,  township  ll,  range 
19,  lying  and  being  situated  in  Pike  county,  Alabama." 

On  the  trial  there  was  evidence  offered  by  the  plain- 
tiff himself  which  tended  to  show  that  the  land  of  which 
he  had  been  in  the  adverse  possession,  through  which 
he  derived  the  title  relied  on  in  the  action,  was  "forty- 
one  (41)  acres  off  of  the  north  and  west  side  of  the 
north  half  of  southwest  quarter  of  section  2,  township 
11,  range  19,  in  Pike  county.' '   The  jury  might  have  be- 
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lieved  this  evidence  ;  they  had  a  right  to  do  so.  If  they 
had  found  that  the  only  title  shown  by  plaintiff  by  ad- 
verse possession  or  otherwise  was  of  forty-one  acres  off 
the  N.  i  of  S.  W.  i  section  2,  township  11,  range  19, 
their  verdict  should  have  been  for  the  defendant.  Forty- 
one  acres  off  the  N.  £  of  S.  W.  ±  of  section  2,  Ac,  what- 
ever it  may  be,  is  certainly  not  the  same  as  forty-one 
acres  off  of  N.  W.  i  of  S.  W.  ±  of  section  2,  Ac.  The 
latter  description  would  have  reference  alone  to  a  certain 
sixteenth  of  a  section,  and  no  land  beyond  that  is  em- 
braced. The  former  has  reference  to  a  certain  eighth  of 
a  section  embracing  the  sixteenth  named  in  the  com- 
plaint and  judgment  and  also  another  sixteenth  lying 
immediately  east.  The  complaint  calls  in  reality  for  all 
of  the  N.  W.  i  of  S.  W.  ±,  and  no  more  even  though 
that  contains  only  forty  acres.  The  evidence  to  which 
we  have  adverted  called  for  a  strip  of  land  of  uncertain 
and  unascertainable  width  extending  along  the  north 
side  of  the  N.  £  of  S.  W.  i — embracing  of  course  a  part 
of  the  N.  E .  i  of  S .  W.  i— and  along  the  west  side  of 
said  half-quarter  section — embracing  a  part  and  only  a 
part  of  the  N.  W.  i  of  S.  W.  ±.  There  was,  therefore, 
upon  this  evidence,  which  the  jury  were  authorized  to 
believe,  and  which  indeed  does  not  appear  to  have  been 
controverted,  a  fatal  variance  between  the  averment  and 
the  proof.  The  claim  was  of  the  whole  of  a  certain  six- 
teenth of  a  section  and  no  more.  The  evidence  tended 
at  least  to  show  that  the  only  title  plaintiff  had,  or  at- 
tempted to  assert,  pertained  to  an  undefinable  and  un- 
certain part  of  a  certain  one-eighth  of  a  section,  em- 
bracing some  part  and  only  a  part  of  the  N.  W.  ±  of  S. 
W .  i  sued  for,  and  some  part  and  only  a  part  of  the  N . 
E.  i  of  S.  W.  i,  which  is  not  sued  for.  On  this  state  of 
case  it  was  error  to  direct  the  jury  to  return  a  verdict  for 
plaintiff,  if  they  believed  the  evidence.  Leaving  out  of 
view  the  uncertainty  of  the  description  of  the  land 
which  plaintiff  really  claimed  as  shown  by  the  evidence, 
the  effect  of  this  charge  was  to  make  the  jury  find  for 
plaintiff  in  respect  of  the  land  sued  for  and  all  the  land 
described  in  the  complaint,  though  they  might  well  have 
concluded  from  the  evidence  that  plaintiff  had  no  claim 
whatever  to  a  large  part  of  the  land  so  described  and 
sued  for. 
This  conclusion   will  operate   a  reversal  of  the  case. 
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We  need  not  pass  upon  the  other  assignments  of  error 
further  than  may  be  involved  in  the  expression  of  our 
opinion  that  the  attempted  exception  of  "forty-one  acres 
off  of  the  north  and  west  side  of  the  N.  £  of  S .  W.  i  of  sec- 
tion 2,  township  11,  range  19,"  in  the  mortgage  exe- 
cuted by  Giddens  to  Morris  &  Co/s  vendor,  Boiling,  is 
void  for  uncertainty,  and  of  consequence  the  whole  of 
the  north  half  of  said  quarter  section  passed  by  that  in- 
strument.— Frank  v.  Myers,  97  Ala.  437, 11  So.  Rep.  852. 
Reversed  and  remanded. 


.   Allen  v.  Mutual  Compress  Co. 

Action  upon  a  Contract  of  Hire. 

1.  Contract  of  hiring;  right  of  employer  when  satisfaction  guaranteed. — 
A  contract  of  hiring  by  which  the  employ^  "guarantees  to  give  satis- 
faction/' invests  the  employer  with  full  power  to  determine  whether 
the  labor  performed  10  satisfactory,  and  the  reasonableness  of  the 
grounds  of  dissatisfaction  can  not  be  inquired  into  by  a  court  in  an 
action  brought  by  the  employe'  for  the  wages  which  would  have  ac- 
crued under  said  contract  subsequent  to  his  discharge. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thomas  M.  Arrington. 

This  action  was  brought  by  Osborn  Allen ,  the  appel- 
lant, against  the  Mutual  Compress  Company ;  and 
counted  on  a  contract,  which  had  been  entered  into  by 
the  plaintiff  and  the  defendant. 

The  plaintiff  was  employed  by  the  defendant  under  a 
written  contract,  which,  among  other  provisions,  con- 
tained the  provision  which  is  copied  in  the  opinion,  by 
which  the  plaintiff  guaranteed  satisfaction  to  his  em- 
ployer. After  working  a  while  the  defendant  paid  the 
plaintiff  in  full  for  the  time  of  actual  service,  and  dis- 
charged him  on  the  ground  as  stated — that  he  did  not 
give  satisfaction.  The  present  suit  is  for  the  instalments 
of  wages,  which  would  have  accrued  subsequent  to  the 
discharge  of  the  plaintiff  by  the  defendant,  and  which 
were  claimed  on  the  contention  that  the  said  discharge 
was  wrongful  The  defendant  set  up  as  a  defense,  by 
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special  plea  that  under  the  said  contract  it  had  the  right 
to  discharge  the  plaintiff  if  his  services  were  not  satisfac- 
tory, and  as  it  was  not  satisfied  with  the  services  of  the 
plaintiff  it  discharged  him.  The  other  facts  of  the  case 
are  sufficently  stated  in  the  opinion.  Upon  the  intro- 
duction of  all  the  evidence  the  court,  at  the  request  of 
the  defendant,  instructed  the  jury  as  follows  :  "If  the 
jury  believe  the  evidence,  they  must  find  for  the  defend- 
ant." The  plaintiff  duly  excepted  to  the  giving  of  this 
charge,  and  also  duly  excepted  to  the  court's  refusal  to 
give  the  charges  requested  by  him.  There  were  several 
rulings  of  the  court  upon  the  evidence,  but  the  opinion 
renders  it  unnecessary  to  notice  them  in  detail.  There 
was  judgment  for  defendant,  and  plaintiff  appeals. 

Richardson  &  Reese,  for  appellant. 

Brickell,  Semple  &  Gunter,  contra . — The  weight  of 
authority  holds  that  it  is  the  province  of  the  employer  to 
determine  whether  the  services  of  his  employ6  are  satis- 
factory, when  under  a  contract  of  employment  the  ser- 
vant guarantees  to  give  satisfaction. — Bash  v.  Bash,  9  Pa. 
St.  Rep.  260  ;  2  Parsons  onContr. ,  15  ;  Cline  v.  Libby,  32 
Am.  Rep.  700  ;  Gibson  v.  Cranage,  33  Am  Rep.  351 ;  and 
authorities  in  note  ;  Johnson  v.  Bindseil,  8  N.  Y.  Supple- 
ment 485;  Tyler  v.  Ames,  6  Lansing  280;  McCarrenv. 
McNulty,  7  Gray.  139. 

COLEMAN,  J. — The  questions  presented  in  the  record 
for  consideration  arise  from  the  construction  of  a  provis- 
ion in  a  written  contract  of  employment.  The  defend- 
ant employed  the  plaintiff  for  a  period  of  five  months,  at 
two  dollars  per  day,  to  sew  and  tie  cotton  bales  for  the 
compress.  After  serving  a  little  over  one  month,  the 
defendant  paid  the  plaintiff  for  the  time  of  service  render- 
ed, and  discharged  him,  claiming  that  under  the  contract 
it  had  the  right  to  discharge  the  defendant  whenever  it 
became  dissatisfied  with  the  services  of  the  defendant, 
and  that  it  was  the  sole  judge  of  the  sufficiency  of  the 
cause.  The  provision  of  the  contract  under  which  this 
right  is  claimed  is  as  follows  :  "  We  guarantee  to  give 
satisfaction  in  sewing  and  tying,  or  any  other  work  that 
we  may  be  required  to  do."  The  defense  to  the  com- 
plaint was  that  plaintiff  failed  to  give  satisfaction. 
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The  authorities  are  not  altogether  harmonious.  In 
some  it  is  held  that  a  stipulation  of  similar  import  in  a 
contract  arms  the  party,  for  whose  benefit  it  was  made, 
with  unquestioned  authority  to  consult  only  his  own 
judgment,  will  or  feelings,  and  the  reasonableness  of 
the  grounds  of  dissatisfaction  is  not  a  matter  of  enquiry. 
Cline  v.  Libby,  32  Amer.  Rep.  700 ;  Gibson  v.  Cranage,  33 
Amer.  Rep.  351,  and  authorities  cited  in  note;  McCar- 
ren  v.  McNulty,  7  Gray  139;  Tyter  v.  Ames,  6  Lansing 
280.  On  the  other  hand,  there  are  authorities  which 
hold  that  an  employer  can  not  dismiss  his  servant  with- 
out actual  cause. — Jones  v.  Graham,  16  N.  W.  Rep.  893  ; 
Dagget  v.  Johnson,  49  Vt  345.  The  latter  case  grew  out 
of  a  purchase  of  milk  pans,  and  the  stipulation  was  that 
the  purchaser  was  to  pay  for  them  "if  satisfied  with  the 
pans.''  The  supreme  court  held  "that  the  defendant 
had  no  right  to  say  without  cause  that  he  was  dissatis- 
fied and  would  not  pay  for  the  pans,  *  *  that  the 
dissatisfaction  must  be  actual,  not  feigned,  real,  not 
merely  pretended. " 

It  seems  to  us  the  latter  authorities  render  nugatory 
an  important  provision  in  the  contract.  Exclude  from 
the  contract  the  provision ,  ' '  satisfaction  guaranteed / '  or 
"if  satisfactory,"  and  it  is  clear  that  "for  cause,"  "fectual 
cause,"  "good  cause/'  the  party  would  have  the  right  to 
discharge  the  employe  or  reject  the  article.  Parties  make 
their  own  contracts,  and  either  may  stipulate  as  he  may 
deem  it  necessary  for  his  own  protection,  and  it  is  op- 
tional whether  the  other  accepts  the  terms  proffered . 
Having  once  made  the  contract ,  neither  can  hold  the  other 
to  a  different  contract.  When ,  therefore ,  one  guarantees 
to  give  satisfaction,  he  assumes  the  undertaking  to  per- 
form the  work  in  such  manner  as  to  satisfy  the  other, 
and  invests  the  latter  with  full  power  to  determine  the 
reasonableness  of  the  cause .  We  can  not  presume,  the 
contract  would  have  been  made  without  such  a  pro- 
vision or  on  any  other  terms.  This  was  the  construc- 
tion placed  upon  the  contract  by  the  trial  court,  and  we 
are  of  opinion  it  was  correct. 

Affirmed. 
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Janney   &   Cheney,  Trustees  v.  Hab- 
beler. 

Bill  in  Equity  to  enforce  a  Vendor's  Lien. 

1.  Vendor's  lien;  enforcement  against  assignee  of  purchaser. — A  ven- 
dor who  retains  title  to  the  land  and  has  the  right  of  possession,  but 
binds  himself  to  convey  on  payment  of  the  purchase  money,  can  main- 
tain a  suit  to  enforce  his  lien,  which  is  in  the  nature  of  an  equitable 
mortgage,  against  the  purchaser's  assignee  in  a  general  assignment  for 
the  benefit  of  creditors. 

2.  Same;  jurisdiction  of  the  court. — Where  a  vendor  of  lands,  who  re- 
tains title,  but  binds  himself  to  convey  upon  payment  of  the  purchase 
money,  files  a  bill  to  enforce  his  lien  against  the  assignee  of  the  pur- 
chaser in  the  district  court,  having  equitable  jurisdiction  in  the 
county  wherein  the  land  is  situated,  a  plea  to  the  jurisdiction  of  said 
court,  which  avers  the  assumption  of  jurisdiction  by  a  different  chan- 
cery court  of  the  administration  of  the  trusts  created  by  the  purchas- 
er's deed  of  assignment,  and  of  all  the  property  owned  by  the  assignor, 
and  decreeing  that  all  persons  asserting  any  rights,  liens  or  charges 
affecting  any  of  the  property  should  prosecute  the  same  in  said  chan- 
cery court,  but  which  does  not- show  that  the  complainant  vendor  was 
a  party  to  said  proceedings  and  had  opportunity  to  be  heard,  is  insuf- 
ficient as  a  bar  to  the  exercise  of  the  jurisdiction  of  the  district  court 
in  the  enforcement  of  the  vendor's  rights. 

Appeal  from  the  District  Court  of  Colbert. 
Heard  before  the  Hon.  W.  P.  Chitwood. 
The   facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

Tompkins  <fe  Troy  and  Horace  Stringfellow,  for  ap- 
pellants, cited  Gay,Hardie  &  Co.  v.  Brier  field  Coal  &  Iron 
Co.,  94  Ala.  303,  11  So.  Rep.  353 ;  Barton  v.  Barbour,  104 
U.  S.  134. 

Wilhoytb  &  Harris,  contra. 

HEAD,  J.— On  the  4th  day  of  December,  1886,  the 

appellee,  Habbeler,  entered  into  a  written  contract  with 

Alfred  H.  Moses  by  which  he  agreed  to  sell  to  Moses  the 

lands  described  in   the  bill,  situate  in  Colbert  county, 
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Alabama,  at  the  price  of  twelve  thousand  dollars,  the 
payment  of  the  greater  portion  of  which  was  deferred  to 
specified  times  for  maturity ;  and  it  was  agreed  that 
Habbeler  would  convey  the  land  by  deed  to  Moses,  or  to 
him  and  such  others  as  he  might  direct,  or  to  a  company 
he  contemplated  forming  if  so  directed  by  him,  and 
Moses  agreed  that,  upon  delivery  of  the  deed",  he  would 
deliver  to  Habbeler  the  notes  of  the  grantee  or  grantees, 
for  the  deferred  payments  secured  by  a  mortgage  on  the 
premises.  Divers  payments  were  afterwards  made  upon 
the  demand  for  the  purchase  money,  until  the  indebted- 
ness was  reduced,  at  the  time  of  the  filing  of  the  bill,  to 
$5,884.23.  This  balance  being*  unpaid,  Habbeler  filed 
this  bill  on  the  21st  day  of  July,  1892,  in  the  district 
court  of  Colbert  county,  sitting  in  equity,  to  enforce  his 
lien  as  a  vendor  upon  the  lands.  It  is  not  made  to  ap- 
pear by  express  averment  whether  the  deed  and  notes 
and  mortgage  were  ever  executed  or  not,  but  as  the  bill 
is  framed  it  must  be  taken  that  they  were  not.  The 
transaction  must  then  be  regarded  as  one  of  a  vendor  of 
lands  retaining  the  title  and  binding  himself  to  convey 
upon  payment  of  the  purchase  money,  and  there  can  be 
no  question,  upon  the  face  of  the  bill,  of  his  right  to  en- 
force, in  a  court  of  equity,  his  lien,  which  is  in  the  na- 
ture of  an  equitable  mortgage. 

Sometime  in  1891,  Moses,  becoming  insolvent,  exe- 
cuted to  certain  assignees  a  general  assignment  of  his 
property  and  effects,  including  his  rights  under  said  con- 
tract of  purchase,  for  the  benefit  of  his  creditors.  The 
assignees  afterwards  resigned  the  trust,  and  the  appel- 
lants, Janney  and  Cheney,  were  regularly  appointed  in 
their  stead  by  the  chancery  court  of  Montgomery  county. 
They  accepted  the  appointment  and  assumed  the  trust, 
and,  with  Moses,  are  made  defendants  to  this  bill.  In 
bar  of  the  exercise  of  the  jurisdiction  of  the  district  court, 
Janney  and  Cheney  interposed  a  plea  setting  up  said  as- 
signment, and  averring  that  immediately  thereafter  the 
assignees  took  possession  and  assumed  control  of  all  the 
said  property  assigned  for  the  purposes  of  the  trust,  and 
on  the  11th  day  of  July,  1891,  filed  their  bill  in  the  chan- 
cery court  of  Montgomery  county,  setting  forth,  among 
other  things,  that  many  of  the  creditors  of  Moses  had 
attached  a  large  portion  of  the  property  assigned,  claim- 
ing the  invalidity  of  the  assignment,  and  that  said  at- 
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tachment  suits,  unless  enjoined,  would  constitute  a  cloud 
on  their  title,  and  subject  the  said  trust  to  great  ex- 
pense and  loss,  and  praying  that  said  court  would  assume 
jurisdiction  of  said  trust  and  protect  them  in  the  admin- 
istration of  the  same  ;  that  on  the  22d  day  of  October, 
1891,  the  said  chancery  court  adjudged  that  complain- 
ants, said  assignees,  were  entitled  to  have  it  take  and 
assume  jurisdiction  of  the  trust,  and  that  it  did  thereby 
assume  the  same,  decreeing  that  said  assignees  should 
proceed  in  the  further  administration  of  the  trust,  under 
the  direction  in  said  deed  of  assignment  given  them ,  sub- 
ject to  the  terms  and  directions  of  said  decree  and  such 
other  orders  and  decrees  as  had  been,  or  might  thereafter 
be,  rendered  in  the  cause  ;  that  the  said  decree  provided 
that  the  defendants  to  the  bill  and  ail  other  persons  were 
restrained  from  proceeding  further  with  said  attachments 
or  proceedings  affecting  or  to  affect,  in  any  way,  any  of 
the  property  included  in  said  deed  of  Assignment,  and 
the  defendants  and  all  other  persons  were  restrained  and 
enjoined  from  instituting  any  proceedings  affecting  or 
to  affect  in  any  way  any  of  the  said  property  in  any 
court  other  than  said  chancery  court,  and  from  prosecu- 
ting any  such  proceedings  theretofore  commenced ;  and 
said  defendants  and  all  other  persons  asserting  or  claim- 
ing any  rights,  liens  or  charges  affecting  any  of  said 
property,  and  ail  persons  having  any  claim  to  any  por- 
tion of  the  fund  to  be  distributed  undo*  the  assignment 
were  ordered  to  prosecute  and  assert  the  same  in  the 
said  chancery  court.  The  plea  further  sets  up  the  resig- 
nation of  the  original  assignees  and  the  appointment  of 
Janney  and  Cheney  in  their  stead,  and  avers  that  the 
said  suit  in  chancery  was,  in  January,  1892,  revived  in 
their  names  as  complainants,  and  that  on  the  23d  day 
of  April,  1892,  said  court  rendered  a  further  decree  in 
said  cause,  upon  the  pleadings  and  evidence  therein,  in 
which  the  assumption  of  its  jurisdiction  by  the  said 
decree  of  October  22, 1891,  was  confirmed  and  ratified, 
and  said  decree  affirmed  ;  and  further  ordering  that  the 
said  former  restraining  order  and  injunction  be  made 
perpetual ;  that  said  suit  is  still  pending  and  undisposed 
of,  and  said  Janney  and  Cheney  are  scill  engaged  in 
the  administration  of  the  trust.  The  district  court  held 
this  plea  insufficient  and  overruled  the  same,  and  £that 
ruling  is  assigned  as  error. 
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It  is  the  established  rule  in  this  State  that  the  assignee 
in  a  general  assignment,  like  that  in  the  present  case, 
acquires  only  such  estate,  and  such  rights  and  powers  in 
reference  to  it,  as  the  assignor  had  and  the  terms  of  the 
deed  confer.  If  the  interest  of  the  assignor  in  a  given 
property  be  that  of  a  mere  equity,  with  the  legal  title 
and  right  of  possession  outstanding  in  another,  the  deed 
only  confers  that  equity.  The  assignee  acquires  no  right 
to  the  possession  as  against  the  legal  holder,  and  if  in 
possession,  it  would  be  his  legal  duty  to  surrender  it  to 
the  owner  on  demand ,  or  he  could  be  coerced  to  do  so  by 
appropriate  legal  proceedings.  As  it  would  be  wrongful 
in  the  assignor,  at  the  time  of  assignment,  to  withhold  from 
others  the  possession  of  property  to  which  they  were 
entitled,  so  also  would  it  be  wrongful  in  the  assignee  to 
do  so,  who  occupies  precisely  the  same  relation  to  the 
property.  In  the  case  before  us,  Habbeler  was  the  legal 
owner  of  the  land  in  question  and  entitled  to  the  pos- 
session. As  vendor,  he  was  also  invested  with  the  right, 
in  equity  to  condemn  the  land  to  the  payment  of  the 
purchase  money,  to  the  complete  foreclosure  of  all  equi- 
ties of  the  vendee.  Moses  had  no  other  or  higher  estate  or 
interest  than  the  mere  right  to  pay  the  balance  of  the  pur- 
chase money  and  obtain  the  title  and  right  of  possession. 
That  right,  and  no  other,  he  conferred  upon  his  as- 
signees. The  assignees  filed  their  bill  in  the  chancery 
court  of  Montgon^ery  county  to  obtain  the  direction  and 
protection  of  that  court  in  the  administration  of  the 
trust,  and  specially  to  enjoin  the  invasion  of  their  posses- 
sion and  rights  of  property  by  certain  attaching  creditors, 
and  that  court  passed  a  decree  assuming  the  jurisdiction 
invoked  ;  and  it  is  now  contended  that  the  res  and  entire 
ownerhip  of  any  and  ail  property  which  the  assignees 
possessed  themselves  of,  or  in  which  Moses  had  any  in- 
terest or  estate  whatever,  passed, by  virtue  of  that  decree, 
into  the  possession  and  under  the  dominion  and  control 
of  that  court,  freed  from  the  authority  of  all  other  per- 
sons, without  regard  to  the  extent  and  nature  of  their 
claims,  to  assert  their  rights  in  any  other  forum.  The 
proposition  is  that  the  assignees,  though  mere  volunteers 
under  Moses,  and  standing,  in  relation  to  property 
precisely  where  he  stood,  and  who  have  no  other  or 
greater  trusts  or  rights  than  the  terms  of  the  assignment 
itself  confer,  may  of  their  own  volition,  in  the  absence 
Vol.  101. 
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of  all  other  claimants,  apply  to  a  court  of  chancery  and 
obtain  action  of  that  court  enlarging  their  possessory 
interests  beyond  any  such  vested  in  them  by  the  deed  of 
their  creation,  and  completely  foreclosing  the  assertion  of 
the  demands  of  all  other  claimants,  without  regard  to  the 
extent  or  nature  of  those  demands.  In  other  words,  al- 
though they  acquired  nothing,  and  the  right  to  adminis- 
ter nothing,  from  the  deed,  (from  which  all  they  did  ac- 
quire was  derived,)  save  that  which  Moses  had  and 
gave,  yet  they  are  entitled  to  obtain  from  the  court  of 
chancery  by  virtue  of  a  decree  for  which  they  voluntarily 
apply,  an  enlarged  right  of  possession  and  administra- 
tion, beyond  the  deed,  and  infringing  the  rights  and 
remedies  of  others  not  parties  to  the  proceeding.  We 
are  of  opinion  that  a  voluntary  assignment  can  not 
lawfully  be  the  means  to  such  ends  ;  and  we  are  unwill- 
ing to  construe  the  decree  of  the  chancery  court  as  in- 
tending more  than  an  assumption  of  jurisdiction  and 
control  over  such  property,  rights  and  interests  as  the 
assignees  were  invested  with,  and  which,  by  the  terms 
of  the  deed,  they  were  authorized  to  administer  as  a 
trust.  It  could  not  have  been  intended  to  give  them 
the  power  to  possess  and  administer  property,  or  rights 
of  property,  which  did  not  belong  to  Moses,  but  to  others, 
and  to  which,  therefore,  they  acquired  no  shadow  of 
right  by  the  deed  of  assignment.  If  the  decree  in 
question  goes  to  this  extent  it  was  in  excess  of  the 
court's  authority  and  jurisdiction,  violative  of  the  prop- 
erty rights  of  others  and  to  it  we  can  not  accord 
our  sanction.  We  think  the  legal  title  of  Habbeler  to 
the  land,  his  right  to  possession,  and  to  condemn  it  to 
the  payment  of  the  purchase  money,  as  they  existed  at 
the  time  of  the  assignment,  remained  unaffected  by  that 
instrument,  or  by  any  action  the  assignees  might  have 
obtained  at  the  hands  of  the  court  of  chancery,  based 
upon  their  title,  in  a  proceeding  to  which  Habbeler  was 
not  a  party  and  had  no  opportunity  to  be  heard. 

The  case  is  different  from  that  of  a  receiver,  who  is  an 
indifferent  person,  without  title,  appointed  by  the  court 
to  take  possession  of  particular  property  pending  the 
determination  of  its  ownership  or  disposition  by  the  court. 
Such  a  person  is  the  mere  officer  or  agent  of  the  court. 
and  the  property  in  his  custody  is  essentially  in  the 
possession  and  under  the  dominion  of  the  court,  and  no 
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other  tribunal  will  exercise    its  jurisdiction  to   disturb 
that  possession. 

We  are  of  opinion  the  ruling  of  the  district  court  was 
right,  and  its  decree  is  affirmed. 


Southern  Building  &  Loan  Association 
v.  Anniston  Loan  &  Trust  Co. 

Bill  in  Equity  to  redeem  from  a  Mortgage. 

1.  Building  and  loan  association;  forfeiture  of  borrower's  stock. — Where 
a  building  and  loan  association,  duly  incorporated  under  the  laws  of 
the  State  (Code,  $$  1553-1556),  has,  in  the  exercise  of  its  charter  pow- 
ers, adopted  by-laws  providing  for  the  forfeiture  of  the  stock  of  abor-* 
rowing  shareholder,  if  he  fails  for  three  months  to  pay  the  interest  or 
premiums  on  his  loan,  or  the  regular  monthly  instalments  due  upon 
his  stock,  if  a  borrower,  to  secure  a  loan  from  such  association,  exe- 
cutes a  mortgage  on  real  estate  and  assigns  his  stock  as  collateral 
security,  and  stipulates  that  these  by-laws  should  be  a  part  of  the  loan 
contract,  the  said  association  has  the  right  to  declare  forfeited  the 
stock  subscribed  for  by  such  borrower,  upon  default  by  him  for  three 
months  or  more  in  the  payment  of  his  dues ;  and  upon  such  forfeiture 
the  shareholder  is  not  entitled  to  have  the  mortgage  debt  abated  to 
the  extent  of  the  aggregate  of  the  payments  made  by  him  on  his  stock 
subscription  prior  to  his  default. 

Appeal  from  the  City  Court  of  Anniston,  in  Equity. 

Heard  before  the  Hon.  James  W.  Lapsley. 

The  original  bill  in  this  case  was  filed  by  the  Anniston 
Loan  &  Trust  Company  against  the  Southern  Building 
&  Loan  Association,  Isaac  Linsky,  and  0.  H.  Parker,  as 
assignee  of  Isaac  Linsky ;  and  sought  to  redeem  from  a 
mortgage  which  had  been  given  by  I.  Linsky  to  the 
Southern  Building  &  Loan  Association. 

The  defendant,  the  Southern  Building  &  Loan  Associ- 
ation, is  a  building  and  loan  association  organized  under 
the  laws  of  the  State  of  Alabama  in  accordance  with  the 
provisions  of  sections  1553  to  1556,  inclusive,  of  the  Code 
of  1886.  Isaac  Linsky  became  a  member  of  said  associ- 
ation in  accordance  with  its  charter  and  by-laws,  for  the 
purpose  of  securing  a  loan  of  two  thousand  dollars  which 
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he  subsequently  negotiated,  and,  in  addition  to  trans- 
ferring his  shares  of  stock  in  said  association  as  collat- 
eral security,  executed  a  mortgage  upon  a  three-story 
brick  building  in  the  city  of  Anniston,  to  secure  the  re- 
payment of  the  loan.  Afterwards  said  Isaac  Linsky 
executed  a  second  mortgage  upon  the  same  brick  build- 
ing to  the  Anniston  Loan  &  Trust  Company  to  secure  an 
indebtedness  of  twenty-five  hundred  dollars.  Said  Isaac 
Linsky  continued  to  meet  the  instalments  of  interest, 
premiums  and  payments  upon  his  subscription  to  the 
stock  of  said  association  until  October  1,  1891,  at  which 
time  these  several  payments  aggregated  a  large  amount. 
He  afterwards  failed  in  business,  and  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  0.  H.  Parker,  as 
assignee. 

The  junior  mortgagee,  the  Anniston  Loan  &  Trust 
Company,  offered  to  pay  to  the  Southern  Building  & 
Loan  Association,  the  senior  mortgagee,  the  amount  of 
Linsky 's  mortgage  indebtedness,  after  deducting  there- 
from the  aggregate  of  the  payments  made  by  said  Isaac 
Linsky  on  the  stock  subscribed  for  and  held  by  him  ;  but 
this  offer  was  refused.  Said  O.  H.  Parker,  as  assignee 
of  said  Isaac  Linsky,  made  a  similar  offer  to  said  associ- 
ation, which  was  in  like  manner  refused.  The  Anniston 
Loan  &  Trust  Company,  the  junior  mortgagee,  then  filed 
the  present  bill  in  the  city  court  of  Anniston  on  Septem- 
ber 21,  1892,  against  said  Southern  Building  &  Loan 
Association,  0.  H.  Parker,  assignee,  and  Isaac  Linsky, 
and  prayed  to  be  allowed  to  redeem  from  said  mortgage 
held  by  said  association,  offering  to  pay  whatever 
amount  is  ascertained  to  be  due  thereon,  and  for  the 
foreclosure  of  complainant's  mortgage.  O.  H.  Parker, 
as  assignee,  filed  his  cross  bill  on  May  25,  1893,  against 
the  Anniston  Loan  &  Trust  Company,  the  Southern 
Building  &  Loan  Association,  and  Isaac  Linsky,  in 
which  he  averred  the  assignment  of  said  Linsky  to  him 
for  the  benefit  of  his  creditors,  his  offer  to  redeem  from 
the  said  building  and  loan  association ,  which  was  refused; 
and  prayed  that  he  be  allowed  to  redeem  from  the  mort- 
gage to  the  said  association,  by  paying  the  amount  ascer- 
tained to  be  due  thereon  by  an  accounting,  and  also  to 
redeem  from  the  mortgage  to  the  said  Anniston  Loan  & 
Trust  Company,  by  paying  such  amount  as  was  ascer- 
tained to  be  due  to  it. 
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The  cause  wa9  submitted  upon  an  agreed  .statement 
of  facts,  the  substance  of  which  is  sufficiently  stated 
above  and  in  the  opinion  of  the  court.  Upon  the  final 
submission  the  court  decreed  that  the  complainant  in  the 
cross  bill,  0.  H.  Parker,  as  assignee,  be  entitled  to  re- 
deem upon  payment  of  the  amount  declared  in  said  decree 
to  be  due  the  Southern  Building  &  Loan  Association  and 
the  Anniston  Loan  &  Trust  Company,  upon  their  respec- 
tive mortgages,  within  -five  days  from  the  date  of  the  de- 
cree ;  and  that  upon  the  failure  of  the  said  0.  H.  Parker 
to  redeem  within  the  time  specified  that  the  Anniston 
Loan  &  Trust  Company,  the  complainant  in  the  original 
bill ,  be  entitled  to  redeem  ;  the  amount  to  be  paid  in 
each  instance  to  the  Southern  Building  &  Loan  Associa- 
tion, being  the  amount  of  the  mortgage  debt  after  giving 
credit  for  the  payments  made  by  said  Linsky  upon  his 
stock  subscribed. 

The  Southern  Building  &  Loan  Association  prosecute 
the  present  appeal,  and  assign  as  error  this  final  decree. 

Lawrence  Cooper  and  A.  P.  A  gee,  for  appellant. — 
(1.)  Linsky  and  the  association  could  enter  into  the  con- 
tract providing  for  the  forfeiture  of  his  shares  of  stock 
upon  his  making  default  for  more  thaa  three  months  in 
the  payment  of  his  instalments,  interest  and  premiums. 
§  1556,  sub-div.  6,  Code  of  Ala.;  Freeman  v.  Buildinq 
A.880.,  114  111.  182  ;  Williams  v.  Glover,  66  Ala.  189  ;  Jfo- 
bile  B.  &  L.  Asso.  v.  Robertson,  65  Ala.  386;  Endlich  on 
Building  Asso.,  §  278.  (2.)  A  by-law  providing  for  such 
a  forfeiture  is  binding  on  him  and  his  assignee  after  he 
has  assented  to  the  same  and  made  it  a  part  of  his  con- 
tract with  the  association.  (3.)  If  such  by-law  was 
binding  on  him,  then  a  second  mortgagee  could  have  no 
more  rights  as  to  a  redemption  than  the  mortgagor  him- 
self would  have  if  he  desired  to  pay  off  the  mortgage  in- 
debtedness. (4.)  The  forfeiture  of  the  stock  was  author- 
ized by  statute,  by  the  by-laws,  and  by  contract,  and  the 
city  court  should  have  decreed  that  the  Anniston  Loan 
&  Trust  Co.  or  0.  H.  Parker,  assignee,  in  order  to  re- 
deem, should  pay  to  the  association  the  sum  of  $2,000 
together  with  interest  at  the  legal  rate  from  the  default 
in  payment  of  interest  and  premium  to  the  time  of  the 
decree  in  the  city  court. — §  1556  sub-div.  4,  6  and  12  of 
the  Code  of  Ala. ;  Endlich  on  Building  Associations,  §§ 
Vol.  101. 
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9,  127,  180;  Freeman  v .  Building  Asso . ,  114  111.  182  ;  2 
Story's  Eq.  Jur,,  §§  1325-1326;  2  Pomeroy'.s  Eq.  Jur., 
§§  457-458  ;  Kelly  v.  B.  &  L.  Asso.,  64  Ala.  503.  (5.)  If 
said  Linsky  and  the  association  could  not  enter  into  the 
contract  into  which  they  did  enter  providing  for  the  for- 
feiture, then  the  court  should  declare  the  stock  not  for- 
feited ,  and  decree  that  the  said  association  sell  the  said 
stock,  deposited  as  collateral,  to  the  highest  bidder,  and 
apply  the  proceeds  to  the  mortgage  indebtedness  to  the 
association,  and  look  to  the  real  estate  security  for  the 
remainder  of  such  indebtedness,  or  allow  the  second 
mortgagee  to  redeem  from  the  association  by  paying  the 
balance  due  after  applying  the  proceeds  from  the  stock. 
Endlich  on  Building  Asso.,  §  460  \  Red  Bank  Asso.  v  Pat- 
terson, 3  C.  E.  Gr.  (N.  J.)  223  ;  Reilly  v.  Mayor,  1  Beas.  (N. 
J.)  55 ;  Washington  v.  Beaghen,  27  N.  J.  Eq.  99 ;  Massey 
v.  B.  Asso.,  22  Kas.  638.  (6.)  If  the  second  mortgagee 
or  O.  H.  Parker,  assignee,  were  entitled  to  any  credit 
whatever  for  the  amount  paid  by  Linksy  on  his  instal- 
ments, it  could  have  been  no  more  than  the  amount 
paid  into  the  loan  fund,  and  not  the  amount  paid  into 
the  expense  fund.  All  members  must  contribute  pro 
rata  to  the  expenses  of  the  association. — Endlich  on 
Building  Asso.,  §§  99,  105;  McOrath  v.  Hamilton  Sav.  & 
Loan.  Asso.,  44  Pa.  St.  383  ;  Patterson  v.  Albany  B.  &  L. 
Asso.,  63  Ga.  373.  (7.)  The  association  should  have 
been  allowed  interest  to  the  time  of  the  decree  and  not 
merely  to  the  time  of  the  filing  of  the  bill .  There  was 
no  legal  tender. — Code  of  Ala.,  §  2685  ;  Parks  v.  Wiley,  67 
Ala.  310;  Alexander  v.  Caldwell,  61  Ala.  543  ;  Caldwell  v. 
Smith,  77  Ala.  157. 

Knox,  Bowie  &  Pelham,  contra. — A  forfeiture  on  the 
part  of  the  borrower  does  not  mean  a  forfeiture  of  the  pay- 
ments made  by  him  on  account  of  the  subscription  to  the 
stock,  or  the  instalments  upon  the  loans  secured  to  the 
company. — Endlich  on  Building  Asso.,  §§  99,  127,  165 ; 
Robertson  v.  Homestead  Asso.,  69  Amer.  Dec.  162.  It  is 
of  little  consequence  what  form  the  transaction  has  as- 
sumed, whether  the  borrowing  shareholder  be  regarded 
as  having  made  his  payments  directly  upon  his  loan,  or 
upon  subscriptions  to  shares  of  stock  in  the  company 
which  he  received  and  subscribed  for  in  order  to  qualify 
him  to  make  the  loan.     When  he  makes  default  he  is 
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entitled,  as  a  matter  of  right,  to  be  credited  with  the 
value  of  his  stock,  or  the  aggregate  amount  of  payments 
made  by  him  on  account  of  the  stock  or  loan,  as  the  case 
may  be.  This;  we  understand,  to  be  the  rule  in  this 
State,  as  well  as  other  States. — Mobile  B.  &  L.  Asso.  v. 
Robertson,  65  Ala.  382;  Falls  v.  United  States  B.  Co.,  97  Ala. 
417,  13  So.  Rep.  25;  Robertson  v.  Homestead  A sso.,  69 
Amer.  Dec.  162  ;  Endlich  on  Building  Asso.,  453;  2  Amer. 
&  Eng.  Encyc.  of  Law,  639. 

HARALSON,  J. — The  main  question  in  this  case,  as 
stated  by  the  appellant,  is  the  right  and  power  of  thef 
Southern  Building  and  Loan  Association  to  declare  for- 
feited the  shares  of  a  borrowing  member.  Or,  as  stated 
by  counsel  for  appellees,  "The  cause  was  submitted  in 
the  court  below  upon  an  agreed  state  of  facts,  and  the 
single  point  of  dispute  turns  upon  the  question  of  the 
right  of  the  Southern  Building  and  Loan  Association  to 
forfeit  the  shares  of  stock  held  by  it  as  collateral,  and 
the  refusal  of  said  association  to  credit  its  mortgage 
with  the  value  of  the  stock,  or  the  aggregate  amount  of 
the  payments  made  by  Isaac  Linsky  on  account  of  said 
stock,  or  on  account  of  said  loan.  There  is  no  dispute 
as  to  what  payments  were  made,  but  the  Southern  Build- 
ing and  Loan  Association  plants  itself  upon  the  proposi- 
tion, that  it  is  entitled  to  recover  the  full  amount  of  the 
original  loan  with  interest,  without  any  abatement  for 
the  value  of  the  stock,  or  the  aggregate  amount  of  pay- 
ments made  by  Isaac  Linsky  during  the  life  of  the  loan. 
The  learned  court  below  held  that  this  construction  was 
inequitable  and  not  within  the  contemplation  of  the  par- 
ties at  the  time  the  contract  was  made,  and  that  the 
junior  mortgagee  and  the  assignee  for  the  benefit  of  cred- 
itors were  entitled  to  redeem  upon  paying  the  amount  of 
the  mortgage  loan,  after  deducting  the  value  of  the  stock, 
or  the  aggregate  amount  of  the  payments  made  by  said 
Isaac  Linsky  prior  to  making  default."  We  thus  have 
the  issue  plainly  and  sharply  defined,  and  the  parties 
treat  the  value  of  the  stock,  as  merely  the  aggregate  of 
all  the  payments  which  have  been  made  upon  it,  thus 
following  the  rule  which  is  laid  down  in  the  books  for 
the  ascertainment  of  its  value — Endlich  on  Building 
Asso.,  §§  455,  457,  and  authorities  there  cited. 

This  question  has  given  rise  to  some  confusion  in  the 
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decisions  of  courts.  In  North  Carolina,  the  transaction 
has  been  treated  upon  the  basis  of  an  actual  loan  of 
money,  and  the  aggregate  amount  of  payments  upon 
stock  as  partial  payments  on  the  loan  by  the  borrower. 
Overby  v.  The  Fayetteville  B.  &  L.  Asso.,  81  N.  C.  56; 
Hoskins  v.  Mich.  B.  &  L.  Asso.,  84  N.  C.  838.  And  the 
earlier  Pennsylvania  cases,  previously  to  that  of  the 
North  Am.  Building  Asso.  v.  Sutton,  35  Pa.  St.  463,  main- 
tain the  same  view  of  the  question.  Commenting  upon 
these  decisions,  Mr.  Endlich  says  that  the  Supreme 
Court  of  Pennsylvania,  in  Sutton's  case,  supra,  for  the 
first  time  approached  an  understanding  of  the  nature 
and  dealings  between  the  building  association  and  its 
members  ;  that  under  the  rulings  in  the  former  cases  in 
that  court,  upon  the  theory  of  partial  payments,  it  fol- 
lowed that  each  stock  payment  made  by  the  borrowing 
member  was  a'  pro  tanto  reduction  of  his  mortgage  debt, 
to  be  deducted  with  interest  from  the  date  of  payment ; 
and  he  adds :  '  'The  fallacy  of  this  doctrine  is  obvious 
from  the  fact  that  the  borrower's  standing  as  a  member 
is  not  merged  in  his  superadded  character  of  debtor, 
and  that,  as  a  member,  he  is  not  entitled  to  an  account 
of  profits  made  by  the  society  upon  his  contributions, 
before  the  period  of  its  termination  (or  that  of  the  series 
to  which  his  stock  belongs) ,  whilst  the  settlement  of  his 
liabilities  as  a  borrower  is  also  referred  to  the  winding 
up  of  the  mutual  scheme.  It  has  therefore,  become  a 
well  recognized  doctrine  that  payments  of  dues  upon 
stock  are  not  payments  to  the  mortgage  debt,  and  do  not, 
ipso  facto,  work  an  extinguishment  of  so  much  of  the 
mortgage.  The  fact  that  the  borrower  has  assigned  his 
shares  to  the  society  as  collateral  security  for  his  debt 
makes  no  difference  ;  for  this  is  a  recognition  of  the  dis- 
tinct standing  of  the  member  as  a  member  and  as  a 
debtor/ ' — Endlich  on  Building  Associations,  §  452. 
And  it  is  a  correct  principle,  as  has  been  held,  that 
there  is  no  connection  established  between  the  stock 
held  by  the  stockholder  and  the  bond  held  by  the  com- 
pany, such  as  that  payments  made  on  stock  are  to  be 
treated  as  payments  on  the  bond,  so  that  one  is  steadily 
offset  against  the  other,  or  the  one  merges  in  the  other, — 
a  fallacy  sometimes  indulged,  arising  from  a  failure  to 
observe  the  separate  existence  of  the  stock  on  the 
one    hand  and   the   bond  on   the  other, — the  separate 


Digitized  by 


Google 


588  SUPREME  COURT  [Nov.  Term, 

[Southern  Building  &  Loan  Association  v.  AnnistonLoan  &  Trust  Co.] 

relation  borne  to  the  company,  on  the  one  side, 
by  its  stockholder,  and,  on  the  other,  by  its  bor- 
rower. The  payment  on  the  one  is  not  necessarily  a 
payment  on  the  othhr. — State  Washington  Bldg.  &  Loan 
Asso.  v.  Ilornbaclcer ,  42  N.  J.  L.  635;  Endlich  Building 
Asso.,  §  452.  Mr.  Freeman,  in  an  extended  note  to 
Robertson  v.  Homestead  Association,  69  Am.  Dec.  163, 
gives  approval  to  the  same  principle ,  citing  a  long  list 
of  cases  in  support  thereof ;  and  the  learned  annotator 
adds,  as  a  conclusion  from  the  very  many  authorities  he 
cites,  as  to  the  amount  that  the  borrower  ought  justly  to 
pay  when  he  wishes  to  withdraw,  or  is  in  default,  and  his 
mortgage  is  sought  to  be  enforced,  that,  "It  must  be  re- 
membered, that  when  a  member  obtains  a  loan  or  ad- 
vance, he  anticipates  the  amount  he  is  to  receive  upon 
the  termination  of  the  association,  or  of  the  series  to 
which  it  belongs.  His  obligation  does  not  look  to  a  re- 
payment before  that  time.  If  he  desires  to  withdraw,  or 
it  becomes  necessary  to  onforce  his  mortgage  against 
him  before  that  period  arrives,  the  question  is,  what 
amount  ought  he  equitably  to  pay?  In  ascertaining  this 
amount,  the  only  difference  between  the  two  cases  seem 
to  be,  that  when  he  voluntarily  withdraws  he  is  entitled 
to  receive  the  bonus  or  share  of  profits  allowed  him 
under  the  laws  of  the  associations,  and  when  he  is  in 
default,  no  such  allowance  is  to  be  made  him."  The 
justness  of  this  conclusion  is  vindicated  on  the  ground 
that  the  defaulting  member's  action  is  an  injury  to  the 
association,  arising  out  of  a  breach  of  his  obligations, 
for  if  he  continue  from  time  to  time,  for  purposes  of  his 
own  convenience,  to  withhold  his  contributions  to  the 
common  fund,  when  they  become  payable,  it  is  clear  he 
is  thereby  depriving  the  association  of  just  that  much 
money,  which  ought  to  be  invested  for  the  common  good; 
and  if  this  be  allowed  till  the  end,  it  is  also  plain  he  will 
have  derived,  from  his  own  violation  of  duty,  an  un- 
just advantage,  in  sharing  with  the  other  members,  not- 
withstanding his  defaults,  an  equal  participation  in  the 
profits. 

In  principle  there  can  be  no  difference  in  the  rule  as 
to  the  prompt  payment  of  premiums  on  a  policy  in  a 
life  insurance  company,  and  the  premiums  and  other 
dues  on  a  building  and  loan  contract,  and  this  court, 
speaking  of  the  former,  said:     "It  is  too  late,  at  this 
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day,  to  raise  any  question  as  to  the  legal  validity  of 
such  a  contract.  To  one  who  understands  anything  of 
the  principles  upon  which  the  business  of  life  insurance 
is  conducted,  it  is  obvious  that  the  punctual  payment  of 
premiums  is  of  the  very  essence  of  the  contract.  The 
calculations  of  insurance  actuaries,  fixing  the  rates  of 
insurance,  are  based  on  the  theory  of  prompt  payment, 
so  as  to  afford  opportunity  for  such  re-investment  as  to 
reap  the  fruits  of  compound  interest  upon  the  com- 
pany's moneyed  capital.  Laxity  in  the  enforcement  of 
punctual  payments  might,  and  no  doubt  would,  fre- 
quently lead  to  ultimate,  if  not  speedy,  financial  ruin.  * 
Stipulations,  therefore,  incorporated  in  insurance  poli- 
cies, making  such  payments  conditions  precedent  to  the 
continued  liability  of  the  insurer,  are  generally  main- 
tained as  valid  by  the  courts.' ' — Ala.  Gold  Life  Ins.  Co. 
r.  Thomas,  74  Ala.  582.  Forfeitures  for  the  non-pay- 
ment of  premiums  is  a  necessary  means,  for  insurance 
or  building  and  loan  companies,  of  protecting  them- 
selves from  embarrassment,  and  delinquency  can  not  be 
allowed  except  at  the  option  of  the  companies. — Ins.  Co. 
v.  Statham,  93  U.  S.  24 ;  Klein  v.  Ins.  Co.,  104  U.  S.  88. 
In  keeping  with  this  doctrine,  Mr.  Pomeroy  lays  it 
down ,  that  a  forfeiture  of  shares  of  stock  in  a  corporar 
tion,  duly  incurred  by  the  stockholders,  for  failure  to 
pay  the  calls  or  instalments  thereon,  as  provided  by  the 
charter  or  by-laws  of  the  company,  will  not  be  set  aside 
or  relieved  against  by  a  court  of  equity. — 1  Pom.  Eq. 
Jur.,  §§  457,  458 ;  2  Story  Eq.  Jur.,  g§  1325,  1326. 

With  these  principles  in  view,  let  us  enquire  into  the 
particulars  of  the  case  we  have  before  us.  This  asso- 
ciation was  chartered  under  the  provisions  of  the 
Code,  Part  2,  Tit.  1,  Ch.  4.  Section  1556  confers  upon 
Building  &  Loan  Associations ,  chartered  thereunder,  the 
power,  (4.)  "To  make  all  needful  rules  and  regulations 
and  by-laws,  for  the  transaction  of  its  business,  and  the 
management  and  control  of  its  affairs  ;M  (6.)  "To  com- 
pel payment  and  compliance  with  all  lawful  orders,  by 
fines  and  forfeitures ;' '  and  (12.)  "To  secure  the  pay- 
ment of  instalments  and  loans,  and  a  compliance  with 
all  the  terms  on  which  loans  are  purchased,  by  mort- 
gages with  power  of  sale  on  real  estate ,  and  the  same  to 
foreclose  on  default,"  &c. 

The   Association  adopted  a    code   of  by-laws  clearly 
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within  the  statutory  powers  conferred,  by  which  it  was 
provided,  among  other  things,  that  the  certificate,  terms 
and  conditions  of  the  shares  of  the  association  and  the 
by-laws  form  the  contract  with  the  shareholder ;  that 
persons  desiring  to  become  shareholders  must  make  ap- 
plication according  to  forms  provided  for  that  purpose, 
the  application  forming  a  part  and  parcel  of  the  appli- 
cant's contract  with  the  association,  (and  in  these  ap- 
plications there  is  an  agreement  by  the  applicant,  that  he 
will  comply  with  all  the  rules  and  regulations  of  the  as- 
sociation )  ; ,  that  all  loans  must  be  secured  by  note  and 
first  mortgage  on  real  estate,  the  borrower  to  pay  inter- 
est and  a  premium,  at  the  rate  of  five  per  cent,  per  art- 
num,  each,  the  same  to  be  paid  on  or  before  the  5th  day 
of  each  month  during  the  continuance  of  the  loan  ;  that 
all  shareholders  are  to  pay  a  monthly  instalment,  each, 
of  35c.  on  each  share  (of  $50)  named  in  the  certificate, 
on  or  before  the  5th  of  each  month,  without  notice,  five 
cents  of  which  shall  be  placed  to  the  expense  account ; 
that  members  in  good  standing  may  withdraw  the 
amount  paid  by  them,  in  monthly  instalments  of  shares, 
into  the  loan  fund,  together  with  interest  at  the  rate  of 
six  per  cent,  per  annum,  after  giving  sixty  days  notice  in 
writing,  such  notice  to  be  given  after  the  expiration  of 
two  years;  that,  if  any  shareholder  shall  neglect  to 
pay  the  interest  or  premium  on  his  loan,  or  his  regular 
monthly  instalments  or  other  fees,  for  three  months,  or 
in  any  way  fails  to  comply  with  his  contract,  the  associ- 
ation may  compel  payment  of  principal  and  interest  and 
premiums,  fines  and  dues  by  proceeding  on  his  note,  and 
foreclosing  the  mortgage  or  other  security,  which  shall 
at  once  become  due  and  payable,  and  the  association  may 
cancel  and  treat  as  forfeited  the  said  shareholder's  shares , 
whether  deposited  as  collateral  security  or  not,  and  all 
payments  made  thereon  shall  be  forfeited  to  the  association  ; 
and  that  time,  punctuality  and  strict  performance  on  the 
part  of  all  shareholders,  in  the  payment  of  premiums, 
fines,  instalments,  interest  and  loans,  is  made  the  es- 
sence of  the  contract. 

Linsky  signed  his  applications  for  the  loan  he  re- 
ceived, and  in  them  he  agreed,  "I  will  also  comply  with 
all  the  rules  and  regulations  of  the  association.' '  They 
were  approved,  and  under  them  he  received  a  loan  from 
the  association  for  $2,000,  on  the  16th  June,  1890,  for 
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which  he  executed  and  delivered  his  note  or  bond,  pay- 
able six  years  after  date,  with  interest  thereon,  and  the 
premiums  bid  in  his  applications,  and  payable  according 
to  the  by-laws,  and  assigning  in  said  note  as  collateral 
security  to  the  association  for  the  sum  loaned  to  him, 
and  for  the  payment  of  the  monthly  instalments  re- 
quired of  him,  his  40  shares  of  stock  in  the  association. 
In  the  conclusion  of  the  note  is  the  provision:  "And 
it  is  stipulated,  that  in  the  event  I  make  default  in  the 
payment  of  said  instalments,  interest,  premiums  or  fines 
to  said  association,  for  a  period  of  three  months,  then 
this  bond  shall  mature  and  become  payable,  and  I  here- 
by authorize  said  association  to  cancel  my  said  shares, 
and  the  same  shall  be  thereby  forfeited.,,  At  the  same 
time,  he  executed  the  mortgage,  a  copy  of  which  is  at- 
tached to  the  answer  of  the  association,  conditioned 
that,  "If  the  said  Isaac  Linsky  shall  well  and  truly  pay 
said  sum  of  $2,000,  as  evidenced  by  said  note,  at  the  ma- 
turity thereof,  *  *  and  shall  also  promptly  [pay] , 
on  the  5th  day  of  each  month,  the  instalments  due  on 
his  shares,  until  the  amount  in  the  loan  fund  to  the  credit 
of  his  shares,  from  monthly  payments  and  profits,  equals 
fifty  dollars  for  each  share  on  which  said  loan  is  made, 
and  shall  also  promptly  pay  the  monthly  interest  on  said 
loan,  and  the  premiums  so  bid  by  him,  monthly,  and 
shall  comply  with  the  laws  of  said  association ,  then  this 
conveyance  shall  be  null  and  void,  otherwise,  to  remain 
in  full  force  and  effect/'  subject  to  foreclosure  as  pro- 
vided therein .  On  the  15th  day  of  September,  1892,  said 
Linsky  having  made  default  in  the  payment  of  the  in- 
stalments on  his  stock,  interest,  premium  and  fines  for 
more  than  three  months,  and  never  having  filed  an  ap- 
plication for  the  withdrawal  of  his  shares  of  stock,  after 
he  had  been  paying  thereon  two  years,  or  at  any  other 
time,  the  association,  by  resolution  duly  adopted,  de- 
clared the  said  forty  shares  of  stock  of  said  Linsky  for- 
feited to  the  remaining  stockholders  of  said  association, 
and  the  same  was  passed  to  the  credit  of  the  loan  fund 
of  the  association. 

From  what  has  been  said,  it  appears,  then,  that  the 
association  was  duly  organized,  under  a  charter  ob- 
tained under  the  general  law  of  the  State  for  that  pur- 
pose ;  that  the  statute  under  which  it  was  organized  au- 
thorized it  to  make  all  needful  by-J,$ws  for  the   trai}s#c- 
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tion  of  its  business,  and  to  compel  payment  and  com- 
pliance with  the  by-laws,  by  fines  and  forfeitures;  that 
the  association  adopted  by-laws  which  provided  for  the 
forfeiture  of  the  stock  of  its  shareholders,  if  they  failed 
for  three  months  to  pay  the  stipulated  contributions  to 
the  association,  as  provided  by  the  by-laws  and  the  con- 
tract of  the  borrower;  that  Linsky  agreed  to  abide  these 
rules  and  regulations,  and  agreed  that  they  should  be  a 
part  of  his  contract  of  loan ;  that  he  executed  his  note 
and  mortgage,  and  agreed  therein  that,  if  he  failed  to 
comply  with  the  terms  of  his  contract,  his  stock  should 
be  forfeited  to  the  association;  that  he  did  make  default, 
and  that  the  association,  in  accordance  with  its  by-laws, 
declared  his  stock  forfeited.  The  policy  of  the  law  fa- 
vored the  forfeiture,  the  statute  authorized  it,  the  rules 
of  the  association  and  the  contract  of  the  parties  pro- 
vided for  it,  and  the  association  declared  it,  in  accord- 
ance with  the  terms  of  the  contract  and  by-laws.  We 
find  thus  erected,  against  our  declaring  this  forfeiture 
unconscionable  and  inequitable,  as  we  are  asked  to  do 
in  this  bill ,  a  barrier  so  high  we  are  unable  to  surmount 
it. 

The  appellant  is  entitled  to  the  full  amount  of  its  said 
loan,  principle  and  interest,  according  to  the  terms  of 
the  contract,  from  the  time  said  Linsky  ceased  to  pay 
the  same  thereon,  without  any  abatement  for  the  value 
of  the  stock  forfeited,  and  if  the  same  is  not  promptly 
paid,  in  redemption  of  its  said  mortgage  by  the  com- 
plainant in  the  cross  bill,  or  by  the  complainant  in  the 
original  bill, — the  complainant  having  submitted  itself 
to  the  authority  of  the  court  to  that  end , — it  is  entitled 
to  a  decree  of  foreclosure  of  its  said  mortgage,  and  to  a 
sale  of  the  real  property  therein  described,  for  the  pay- 
ment of  its  said  debt  and  interest. 

The  complainant  in  the  cross  bill  is  entitled  to  redeem 
from  the  mortgages  of  the  appellant  and  of  the  Annis- 
ton  Loan  &  Trust  Company,  by  paying  the  amounts 
that  may  be  ascertained  to  be  due  thereon,  respectively, 
within  a  short  time  to  be  specified  by  the  court ;  and,  in 
default  of  such  redemption  by  him,  then,  the  complain- 
ant in  the  original  bill,  the  Anniston  Loan  &  Trust  Com- 
pany, is  entitled  to  redeem  from  the  mortgage  of  the  de- 
fendant, the  Southern  Building  &  Loan  Association, 
by  paying  the  full  amount  due  thereon,  principal  andin- 
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terest,  without  abatement  for  alleged  payments  thereon , 
and  in  that  case,  to  the  decree  of  the  court  foreclosing 
its  own  mortgage,  and  that  of  said  association,  so  re- 
deemed by  it,  and  to  a  sale  of  the  real  estate  in  said 
mortgages  mentioned  for  the  payment  of  its  own  debt 
and  that  of  said  association  which  it  has  paid. 

The  decree  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity 
with  the  above  directions. 

Reversed  and  remanded. 


Turnipseed  v.  Jones. 

Contest  of  Election. 

1.  When  rulings  by  judge  of  probate  in  election  contest  not  reviewed  on 
appeal. — Under  the  statutory  provision,  that  "In  contested  election 
cases  tried  by  the  judge  of  probate,  an  appeal  lies  to  the  circuit  court , 
to  be  tried  de  novo"  (Code,  §  432),  rulings  made  by  the  judge  of  pro- 
bate in  contest  proceedings  instituted  before  him,  even  though  erro- 
neous, which  were  not  carried  into  the  rulings  of  the  circuit  court  on 
appeal  from  the  probate  court,  will  not  be  reviewed  by  the  supreme 
court. 

2.  When  remedial  statute  goes  into  operation. — A  statute  to  provide 
for  and  regulate  contests  of  elections,  being  remedial  in  its  character, 
and  not  prescribing  punishments  or  penalties,  becomes  operative  and 
is  of  force  during  the  entire  day  on  which  it  was  approved  ;  the  law 
in  reference  thereto  not  regarding  a  fraction  of  a  day. 

3.  When  statute  repealed  by  later  statute. — When  a  statute  to  provide 
for  and  regulate  contests  of  elections  expressed  the  intention  and 
attempt  to  repeal,  by  numbers,  every  section  of  the  Code  providing 
for  and  regulating  contests  of  elections,  and  is  not  a  re-enactment  of 
the  sections  attempted  to  be  repealed,  but  is  the  enactment  of  a  new 
statute,  with  substantially  different  provisions,  the  said  sections  of  the 
Code  are  repealed  and  destroyed  by  the  later  statute. 

4.  Effect  of  repealing  statute  upon  pending  contest. — The  repeal  of  a 
statute  upon  the  very  day  judgment  is  rendered  in  a  proceeding  com- 
menced under  its  provisions  puts  an  end  to  such  suit. 

5.  Same. — Where,  on  the  very  day  a  judgment  is  rendered  in  a 
contest  of  election  proceedings,  instituted  under  the  several  sections 
of  the  Code  providing  therefor,  the  Governor  approved  an  act  to  pro- 
vide for  and  regulate  contests  of  elections,  which  repealed  the  sections 
of  the  Code  under  which  the  contest  was  instituted,   the  case  falls 
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within  the  influence  of  the  later  statute,  and  the  repeal  of  the  statu- 
tory provisions  under  which  the  proceedings  were  commenced  puts 
an  end  to  the  contest. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  R.  Tyson. 
The  facts   of  the  case  are  sufficiently  stated   in  the 
opinion. 

Richardson  &  Reese,  for  appellants. 

John  Gindrat  Winter,  Tompkins  &  Troy,  Marks  & 
Massie  and  Lomax  &  Ligon,  contra,  cited  Young  v.PolIak, 
85  Ala.  439,  5  So.  Rep.  279;  Luke  v.  Calhoun  County,  56 
Ala.  415;   Wood  v.  Fort,  42  Ala.  641. 

STONE,  C.  J. — This  was  and  is  a  contest  by  Turnip- 
seed,  the  appellant,  of  the  election  of  Jones,  appellee,  to 
the  office  of  treasurer  of  Montgomery  county.  The  pro- 
ceeding was  instituted  before  the  judge  of  probate  under 
the  statutory  provisions  found  in  the  Code  of  1886,  com- 
mencing with  section  396  of  that  Code.  It  is  not  shown 
in  the  record  before  us  what  disposition  the  judge  of 
probate  made  of  the  case,  nor  in  what  manner  it  found 
its  way  into  the  circuit  court.  It  comes  to  us  by  appeal 
from  the  judgment  of  the  circuit  court,  pronounced  on 
demurrer  to  contestant's  amended  complaint,  which  sets 
forth  his  grounds  of  contest.  The  ruling  by  the  judge 
of  probate  becomes  wholly  immaterial;  for  under  the 
statute  as  it  existed  when  this  proceeding  was  com- 
menced— Code  of  1886,  §  432 — "In  contested  election 
cases  tried  by  the  judge  of  probate,  an  appeal  lies  to 
the  circuit  court,  to  be  tried  de  novo.71  So,  no  erroneous 
rulings  made  by  the  judge  of  probate,  if  such  were  made, 
not  carried  into  the  rulings  of  the  circuit  court  can  be 
inquired  into  in -this  court.  The  circuit  court  sustained 
the  demurrer  to  the  amended  complaint,  or  information, 
and  the  present  appeal  questions  the  correctness  of  that 
ruling. 

The  judgment  of  the  circuit  court  sustaining  the  de- 
murrer was  pronounced  February  10,  1893.  On  that 
identical  day  the  Governor  approved  the  act  "To  provide 
for  and  regulate  contests  of  elections  to  offices,  State  and 
county,  herein  named.' ' — Sess.  Acts  1892-93,  p.  468. 
Vol/ioi. 
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That  statute  embraces  the  office  of  county  treasurer,  and 
provides  for  its  contest.  It  also  expressly  repeals  by  num- 
bers all  the  sections  of  the  Code  under  which  the  present 
contest  was  instituted.  The  questions  arise,  Does  that 
statute  exert  any  influence  in  the  decision  of  this  case? 
If  so,  what  influence  does  it  exert?  It  will  not  be  de- 
nied that  the  right  to  contest  an  election  is  purely  statu- 
tory, and  when  that  mode  of  redress  is  invoked ,  statutory 
requirements  must  be  substantially  conformed  to. 

At  what  time  must  the  statute  of  February  10,  1893,  \ 
be  understood  as  going  into  operation?  The  authorities 
bearing  on  this  question  are  far  from  uniform.  It  was 
long  the  rule  in  England,  the  source  of  our  common  law, 
that  sessions  of  parliament  were  treated  as  one  contin- 
uous day,  every  statute  enacted  during  any  given  session 
was  binding  and  given  effect  to,  as  if  enacted  on  the  first 
day  of  the  session.  Under  that  absurd  interpretation 
fines  and  mulcts  were  assessed  for  acts,  which,  when 
done,  violated  no  law  then  in  existence.  This  was  sub- 
sequently changed  by  statute.  But  still  the  rule  on  this 
question  in  the  several  States  is  far  from  uniform.  ''In 
this  country  an  act  takes  effect  generally,  and  where  no 
other  time  is  fixed  by  constitution,  general  law,  or  the 
particular  statute  itself,  from  the  time  of  its  passage." — 
Endlich  Interpretation  of  Statutes,  $  498,  note  119. 
Neither  does  the  law,  in  the  absence  of  express  provision, 
regard  a  fraction  of  a  day.  "In  the  legal  computation 
of  time  there  are  no  fractions  of  a  day ;  and  a  day  on 
which  an  act  is  done  must  be  entirelv  excluded  or  in- 
cluded."—5  Amer.  &  Eng.  Encyc.  of  Law,  p.  89.  "The 
legislature  has  full  power  to  take  away  by  statute  rights, 
not  vested,  which  have  been  conferred  by  statute.  If 
the  repealing  statute  is  general  and  unconditional, 
without  a  saving  of  pending  proceedings  and  prosecu- 
tions, these  fall  with  the  statute  which  may  have  au- 
thorized them." — Luke  v.  Calhoun  Count}/,  56   Ala.  415. 

The  question  we  are  considering  has  been  settled  in 
this  State. —  Wood  v.  Fort,  42  Ala.  041.  In  that  case  it 
was  said  :  "The  right  of  the  appellee  to  an  affirmance 
depends  upon  the  question  whether  the  act  is  to  be 
deemed  to  have  been  of  force  during  ihe  entire  day  of  its 
approval.  Upon  authority  and  principles  of  policy  and 
convenience ,  carefully  limiting  ourselves  by  the  neces- 
sities of  this  case,  we  decide  that  a  public  statute,  reme- 
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dial  in  its  character,  and  not  prescribing  punishments  or 
penalties,  is  of  force  during  the  entire  day  of  its  approval, 
and  that  the  law  in  reference  thereto  does  not  recognize 
any  fraction  of  a  day.  Yet  we  concede  that  the  decisions 
are  not  entirely  harmonious."  That  doctrine  was  re- 
affirmed in  Young  v.  Pollak,  85  Ala.  439,  5  So.  Rep.  279. 
So,  we  must  treat  this  case  as  falling  within  the  influence 
of  the  act  approved  February  10,  1893. 

This  leads  up  to  the  inquiry,  whether  the  act  approved 
February  10, 1893 — Sess.  Acts,  468 — repeals  and  destroys 
the  sections  of  the  Code  under  which  the  contest  in  this 
case  was  instituted.  As  we  have  said,  the  later  enact- 
ment expresses  the  intention  and  attempt  to  repeal  every 
section  of  the  Code,  by  number,  on  which  the  contest  in 
this  case  was  inaugurated.  It  may  be,  however,  that 
this  is  not  conclusive  of  the  inquiry.  It  may  be,  that 
when  by  one  act  of  legislation  a  statute  is  attempted  to 
be  repealed,  and  by  the  same  act  it  is  re-enacted,  this, 
without  more,  is  not  a  repeal  of  the  older  statute,  but 
simply  a  continuance  of  it  in  force.  On  this  question 
we  need  not  and  do  not  decide  anything. — Sutherland 
Stat.  Cons. ,  $  134,  et  seq. ;  lb.,  §§  153-4.  Nor  do  we  in- 
timate any  opinion  in  this  connection  on  the  effect  of 
article  IV,  section  2  of  the  Constitution  of  1876,  on 
statutory  amendments  coming  within  its  provisions. 
The  present  case  does  not  fall  within  either  of  those 
principles;  first,  because  this  was  not  a  re-enactment  of 
the  statute  attempted  to  be  repealed,  but  the  enactment 
of  a  new  statute  with  substantially  different  provisions. 
The  following  are  some  of  the  most  striking  differences  : 

1 .  Instead  of  the  four  grounds  of  contest  specified  in  the 
Code,  section  396,  the  later  statute  expresses  five  grounds. 

2.  Under  the  former  statute  it  was  provided  that,  "In 
all  contests  of  elections  for  the  office  of  justice  of  the 
peace  or  constable,  or  for  any  office  which  is  filled  by 
the  vote  of  a  single  county,  except  for  members  of  the 
General  Assembly,  the  person  whose  election  is  contested 
is  entitled  to  a  trial  by  jury,  the  issue  to  be  made  up 
under  the  direction  of  the  court,  and  the  jury  summoned 
as  in  cases  in  the  probate  court.' ' 

The  provision  in  the  later  enactment,  relating  to  the 

trial  of  this  class  of  contests,  is  in  the   following  terms  : 

Section  10.     "That  to   contest  any  election  for  justice 

of  the  peace,  or  constable,  or  any  election   to  any   office 
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filled  by  the  vote  of  a  single  county ,  except  as  herein  other- 
wise provided,  *  *  *  if  the  ground  of  contest  of  the 
election  be  malconduct,  fraud,  or  corruption  on  the  part 
of  any  inspector,  clerk,  or  returning  officer,  or  because  of 
bribery  or  offers  to  bribe  imputed  to  the  party  whose  elec- 
tion is  contested,  such  party  may  demand  a  trial  of  these 
grounds  of  contest  by  jury.  All  other  grounds  of  con- 
test may  be  determined  by  the  judge  of  probate,  without 
the  intervention  of  a  jury."  The  word  may,  in  this  last 
clause,  means  must,  to  give  it  any  meaning  whatever. 
Tarver  v .  Commrs.  Court ,  17  Ala.  527 .  In  the  Code  of  18  -  6 , 
Section  432,  is  this  provision  :  "In  contested  election 
cases  tried  by  the  judge  of  probate,  an  appeal  lies  to 
the  circuit  court,  to  be  tried  de  novo."  In  the  statute  of 
of  February  10, 1893,  section  14,  is  this  language  :  "That 
in  all  contested  elections  before  the  judge  of  probate,  an 
appeal  lies  to  the  circuit  court  or  supreme  court,  within 
five  days  after  the  rendition  of  judgment.  *  *  And  if 
judgment  be  rendered  confirming  the  judgment  of  the 
judge  of  probate,  *  *  the  supreme  court  must  render 
judgment  against  the  appellant  and  his  securities  for  the 
cost."  We  might  point  out  many  other  differences  be- 
tween the  two  statutes,  but  think  the  foregoing  sufficient. 
The  later  enactment  expressly  mention*  all  the  sections 
of  the  Code  under  which  the  present  suit  was  instituted ; 
and,  as  we  have  shown,  repeals  them. 

In  the  second  place,  the  statutory  change  effected  in 
this  case  can,  in  nosense,  be  brought  under  the  influence 
of  article  IV,  section  2  of  the  Constitution.  It  neither 
revives  nor  amends  any  existing  law ,  nor  extends  the 
provisions  of  any  law,  nor  attempts  to  do  so;  and  it 
makes  no  reference  to  any  law  by  its  title  only .  It  en- 
acts a  new  system  on  a  subject  on  which  an  older  statute 
had  been  in  force,  and  repeals  the  older  statute.  We 
feel  constrained  to  hold  that  the  repeal  was  anterior  to 
the  trial  of  this  case  in  the  circuit  court,  and  that  it  was 
in  law  and  fact  a  repeal  of  the  statute  under  which  the 
proceeding  was  instituted.  What  effect  must  that  repeal 
have  upon  the  present  suit? 

The  present  is  the  contest  of  an  election,  a  purely 
statutory  remedy.  Without  statutory  authority  the 
remedy  in  the  form  invoked  did  not  exist.  It  was 
framed  in  reference  to  the  provisions  of  the  Code,  but 
before  judgment  the   statute  had  ceased  to  exist.     The 
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case  of  New  London  Northern  R.  R.  Co.  v.  B.  &  A.  R.  R. 
Co.,  102  Mass.  386,  was  one  of  the  best  considered 
of  all  the  cases  bearing  on  this  question,  which  has  fallen 
under  our  observation.  The  opinion  was  by  Gray,  at 
present  one  of  the  justices  of  the  Supreme  Court  of  the 
United  States ,  and  he  cites  and  gives  the  pith  of  many 
decisions  which  shed  light  on  the  inquiry.  We  quote  : 
"The  law  does  not  indeed  favor  a  repeal  by  implication. 
But  a  later  statute,  containing  provisions  though  merely 
affirmative  in  form,  plainly  repugnant  to  those  of  a 
former  statute,  repeals  it  as  absolutely  as  by  a  negative 
clause.  Even  the  jurisdiction  of  a  superior  court  may 
be  ousted  by  necessary  implication,  as  well  as  by  express 
words.  In  Surtees  v.  Ellison,  9  B.  &  C.  750-2,  Lord 
Tenderdon  said:  'It  has  been  long  established,  that 
when  an  act  of  parliament  is  repealed,  it  must  be  con- 
sidered (except  as  to  transactions  past  and  closed)  as  if 
it  had  never  existed/ '  To  be  properly  appreciated,  the 
entire  opinion  of  Justice  Gray  must  be  read,  together 
with  the  numerous  authorities  he  collates. 

In  Com.  ex  rel  v.  Commrs.,  6  Pick.  501,  it  was  decided 
that  "where  a  special  tribunal  is  created  by  an  act  of  the 
legislature,  on  a  repeal  of  the  act,  without  any  saving  of 
proceedings  commenced  and  pending  before  it,  its  whole 
power  and  authority  cease,  and  it  can  not  proceed  to 
finish  what  may  have  been  so  commenced.' '  In  Key  v. 
Goodwin,  4  Moore  &  Payne,  341,  Lord  Chief  Justice  Tin- 
dal  said  :  "I  take  the  effect  of  repealing  a  statute  to  be , 
to  obliterate  it  as  completely  from  the  records  of  the 
Parliament  as  if  it  had  never  passed,  and  that  it  must 
be  considered  as  a  law  that  never  existed,  except  for  the 
purpose  of  those  actions  or  suits  which  were  commenced, 
prosecuted  and  concluded  whilst  it  was  an  existing  law." 

State  v.  King,  12  La.  An.  593,  carries  the  doctrine  far- 
ther than  the  wants  of  this  case  require.  In  that  case  it 
was  said  by  Spofford ,  C .  J . ,  "  that  the  repeal  of  a  penal 
statute  pending  a  prosecution  under  it,  without  a  saving 
clause,  puts  an  end  to  the  prosecution,  although  the 
penal  statute  may,  unoflatu  with  the  repeal,  be  substanti- 
ally re-enacted. "  See  also  Com.  v.  Kelliher,  12  Allen, 
480;  Coates  v.  Hill,  41  Ark.  149;  Coffin  v.  Rich,  45  Me. 
507,  71  Amer.  Dec.  559 ;  Pope  v.  Lewi*,  4  Ala.  487. 

We  hold  that  before  this  case  was  brought  to  a  conclu- 
sion in  the  circuit  court,  the  statute  under  which  it  was 
Vol.  101. 
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instituted  was  repealed,  and  that  that  repeal  put  an  end 
to  the  suit. 

The  judgment  of  the  circuit  court  is   affirmed. 


Milner  et  al.  v.  Milner. 

Action  of  Trespass. 

1.  Action  of  trespass;  right  of  a  co-tenant  to  maintain  it. — A  tenant  in 
common,  owning  with  others  a  dwelling-house,  one  room  of  which  is 
occupied  by  her  exclusively,  has  a  right  to  maintain  trespass  for  the 
disturbance  of  her  possession  and  occupancy  of  her  room,  not  involv- 
ing any  injury  to  the  room  itself,  without  joining  with  her  as  parties 
plaintiffs  her  co-tenants. 

2.  Trespass;  entering  room  to  remove  personal  effects. — Where  a  house* 
which  descended  to  children  as  tenants  in  common  from  their  mother, 
was  afterwards  occupied  by  their  father  and  his  second  wife  with  his 
family,  the  fact  that  after  the  death  of  the  father  his  second  wife  re- 
mained in  the  house,  and  exercised  control  as  the  head  of  the  family, 
did  not  give  her,  when  about  to  move  thence,  the  right  to  enter  a 
room  in  said  house,  which  had  up  to  Dtat  time  been  occupied  by  one 
of  the  co-tenants,  against  the  protest  of  the  latter,  to  take  therefrom 
some  articles  claimed  by  said  wife ;  and  for  such  wrongful  disturbance 
of  her  possession  of  the  room,  the  said  co-tenant  may  maintain  tres- 
pass. 

3.  Same;  effect  of  decree  of  probate  court  setting  apart  such  articles  as 
widow's  exemption. — In  such  an  action  of  trespass  for  the  wrongful  dis- 
turbance of  plaintiff's  possession  and  occupancy  of  a  bed -room,  the 
fact  that  the  articles  claimed  by  the  defendant  and  attempted  to  be 
taken  from  the  room,  had  been  set  apart  to  her  and  a  minor  son  of  her 
late  husband  by  his  former  marriage  by  a  decree  of  the  probate  court 
as  a  part  of  their  exempt  personalty,  did  not  confer  upon  such  de- 
fendant the  right  to  enter  the  room  against  the  plaintiff's  protest. 

4.  Charge  to  jury;  joint  and  several  trespass. — In  an  action  of  trespass 
against  two  defendants  for  a  joint  and  several  wrong,  a  charge  to  the 
jury  that  instructs  them  that  "whatever  judgment  they  rendered,  if 
against  the  defendant,  must  be  a  joint  judgment  against  both  defend- 
ants," is  properly  refused,  as  being  misleading  and  invasive  of  the 
province  of  the  jury. 

Appeal  from  City  Court  of  Birmingham. 

Heard  before  the  Hon.  W.  W.  Wilkerson. 

This  was  an  action  of  trespass  brought  by  the  appellee 
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against  the  appellants  ;  and  sought  to  recover  damages  for 
a  trespass  alleged  to  have  been  committed  in  the  bed- 
room of  the  plaintiff.  The  facts  of  the  case  are  suffi- 
ciently stated  in  the  opinion. . 

Among  other  portions  of  the  court's  general  charge, 
to  which  the  defendants  excepted,  was  the  following  in- 
struction :  "  The  probate  proceedings  could  not  confer 
any  right  upon  the  defendant  Leonora  J.  Milner  to 
take  said  property."  The  court,  at  the  request  of  the 
plaintiff,  gave  among  others,  the  following  written 
charges  :  (1.)  "If  the  property  is  in  possession  of  an- 
other, and  there  is  no  evidence  of  title,  the  presumption 
is  that  it  is  the  property  of  the  person  in  possession,  and 
it  devolves  upon  the  party  taking  it  to  Show  that  he  had 
a  superior  title.' '  (2.)  "The  court  further  charged  the 
jury  that  the  probate  proceedings  could  not  confer  any 
right  upon  the  defendant  Leonora  J .  Milner  to  take  the 
said  property.' '  The  defendants  separately  excepted  to 
the  giving  of  each  of  these  charges,  and  also  separately 
excepted  to  the  court's  refusal  to  give,  among  other 
charges  requested  by  them,  the  following:  (10.)  "If 
the  jury  believe  from  the  evidence  that,  at  the  time  the 
goods  were  taken  and  the  room  entered  by  defendant 
Rogers,  the  defendant  Leonora  J.  Milner,  the  widow  of 
E.  L.  Milner,  deceased,  was  in  general  control  and  pos- 
session of  the  house,  including  the  room  occupied  by 
plaintiff,  and  if  the  jury  further  believe  from  the  evi- 
dence that  at  the  time  said  room  was  entered  and  the 
goods  taken  the  title  to  the  premises  was  in  the  plaintiff 
and  two  other  persons,  then  th§  plaintiff  can  not  recover 
for  the  entering  of  said  room."  (12.)  "The  court 
charges  the  jury  that  this  is  a  joint  suit  against  two  de- 
fendants, and  whatever  judgment  they  render,  if  against 
the  defendant,  must  be  a  joint  judgment  against  both 
defendants,  and  the  jury  can  not  find  judgment  for  one 
amount  against  one  of  the  defendants  and  another 
amount  against  the  other  defendant,  even  if  the  plaintiff 
is  entitled  to  recover,  and  the  jury  can  not  find  or  assess 
punitive  damages,  unless  they  believe  that  both  defend- 
ants were  guilty  of  rude  or  improper  conduct." 

There  was  judgment  for  the  plaintiff.  Defendants  ap- 
peal ,  and  assign  as  error  the  rulings  of  the  trial  court  in 
giving  and  refusing  to  give  the  several  charges  to  the 
jury. 
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Lane  &  White,  for  appellants,  cited  Shipmanv.  Bax- 
ter, 21  Ala.  456  ;  Jackson  v.  Smith,  75  Ala.  97  ;  Leinkauff 
&  Strauss  v.  Morris,  66  Ala.  406;  Motes  v.  Bates,  80  Ala. 
382. 

White  &  Howze,  contra,  cited  Layman  v.  Hendrix,  1 
Ala.  212-14;  Miller  v.  Jones,  26  Ala.  247;  Gafford  v. 
Stearns,  51  Ala.  434 ;  Tarry  v.  Brown,  34  Ala.  159;  Tray- 
lor  v.  Marshall,  11  Ala.  458;  Burns  v  Campbell,  71  Ala. 
291-2;  Newell  v.  Whitcher,  38  Amer.  Rep.  703;  Woodman 
v.  Howell,  92  Amer.  Dec.  221,  s.  c.  45  111.  367. 

McCLELLAN,  J. — This  is  an  action  of  trespass  prose- 
cuted by  Maud  Milner  against  Leonora  J.  Milner  and 
one  Rogers.  The  complaint  claims  damages  ''for  tres- 
pass by  the  defendants' '  on  a  certain  described  bed  room, 
which  was  at  the  time  in  the  possession  and  occupation 
of  the  plaintiff,  and  for '  'wrongfully ,  violently  and  rudely 
taking  and  carrying  away"  therefrom  certain  items  of 
personal  property.  The  case  was  tried  on  the  general 
issue. 

The  house,  of  which  the  room  in  question  was  a  part, 
belonged  to  the  plaintiff  knd  her  brother  and  sister  in 
common,  having  descended  to  them  from  their  mother. 
After  the  mother's  death,  their  father  continued  in  pos- 
session and  occupancy  of  the  premises,  plaintiff  living 
with  him,  until  his  death  not  long  before  this  litigation 
arose.  Meantime  he  had  taken  a  second  wife  in  the 
person  of  the  defendant  Leonora  J.  Milner  who  con- 
tinued to  reside  in  the  house  down  to  the  time  of  the 
alleged  trespass,  plaintiff  all  the  time  occupying  this 
room.  Said  defendant  had  the  personal  effects  in  the 
room  set  apart  to  her  and  a  minor  son  of  her  late  hus- 
band by  his  first  marrage  by  a  decree  of  the  probate 
court,  as  in  part  their  exemptions  of  personalty  from 
administration ;  but  plaintiff  insisted  on  the  trial  of  this 
case,  and  introduced  evidence  going  to  show,  that  her 
father  had  given  her  most  of  this  property  in  his  life  time, 
and  that  as  to  the  rest  it  had  belonged  to  her  mother 
and  became  hers  at  her  mother's  death.  This  gift  by 
the  father  was  denied  by  defendants,  and  one  aspect  of 
the  evidence  tended  to  show  the  contrary.  There  was 
also  evidence  that  after  her  husband's  death,  Leonora 
continued  in  some  sort  the  head  of  the  family.     She  was 
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about  to  leave  the  premises,  however,  when  the  alleged 
trespass  was  committed.  Indeed  the  trespass,  if  such  it 
was,  was  a  part  of  the  act  of  removal  by  her,  the  person- 
alty being  taken  from  plaintiff's  room  and  carried  away 
in  furtherance  of  that  purpose.  To  this  end  the  defend- 
ant Rogers,  acting  for  the  said  Leonora,  entered  this 
apartment  of  hers  against  her  warning  and  objection, 
having  with  him  several  negroes,  and  taking  his  seat  in 
the  room  ordered  them  to  remove  its  contents,  which 
they  proceeded  to  do.  Plaintiff  testified  further  that 
Rogers  " was  rude* '  in  his  conduct  toward  her,  and  to 
this  testimony  there  was  no  objection. 

It  is  manifest  that  the  gist  of  this  action  lies  in  the 
disturbance  of  plaintiff's  possession  and  occupancy  of 
the  room,  and  not  in  any  injury  done  to  the  room  itself, 
and  hence,  if  her  possession  was  rightful  and  was  wrong- 
fully disturbed  the  right  of  action  is  in  her  alone  and 
not  in  her  conjointly  with  her  co-tenants  in  common. 
Having  with  others  the  title,  it  can  not  be  doubted  and 
is  not  contended  but  that  her  possession  was  rightful. 
The  insistence  is,  howevor,  that  the  disturbance  thereof 
was  not  wrongful,  the  theory  being  that  the  defendant 
Leonora  Milner,  having  remained  in  the  house  after  the 
death  of  her  husband,  and  continued  to  be,  in  a  sense, 
the  head  of  the  household,  had  aright  to  enter  any  room 
on  the  premises  including  this  one,  notwithstanding 
objections  on  the  part  of  those  in  the  rightful  occupation 
and  use  of  them.  We  are  unable  to  concur  in  this  view. 
Mrs  Milner,  the  defendant,  was  wholly  without  right  to 
even  continue  on  the  premises  after  the  death  of  her 
husband.  She  did  remain  there  at  the  mere  will  and 
sufferance  of  the  plaintiff,  who  was  the  only  common 
tenant  in  possession .  Her  assumption  or  continued  ex- 
ercise of  control  as  head  of  the  family  was  similarly 
without  other  warrant  than  plaintiff's  forbearance  until 
such  time  as  she  chose  to  put  an  end  to  it.  Having  thus 
the  right  to  the  exclusive  possession  of  the  premises  as 
against  Mrs.  Milner  whenever  and  to  whatever  extent 
she  saw  proper  to  assert  it,  it  was  of  course  competent 
for  her  at  any  time,  and  in  the  mode  shown  by  the  evi- 
dence to  have  been  adopted  by  her,  to  assert  that  right 
in  respect  of  the  room  personally  and  immediately  occu- 
pied by  her,  and  after  such  assertion — after  her  protest 
and  objection  to  Mrs.  Milner's  entering  that  room  in  the 

Vol.  101. 


Digitized  by 


Google 


1898.]  OF  ALABAMA.  603 

[Milner  etal.  v.  Milner.] 

person  of  her  agent  and  his  assistants — the  defendants 
had  no  more  right  to  cross  its  threshold  than  had  they 
been  the  most  casual  strangers.  Moreover,  it  is  shown 
that  Mrs.  Milner  was  in  the  act  of  removing  from  the 
premises,  and  this  would  seem  of  itself  to  amount  to  a 
relinquishment  of  any  right — if  otherwise  she  would 
have  had  such  right — based  on  the  facts  of  her  having 
continued  to  live  in  the  house  up  to  that  time  and  acted 
as  head  of  the  family,  if  she  had  so  acted.  The  entry 
into  the  plaintiff's  room  was,  therefore,  a  trespass,  and 
it  was  none  the  less  so  on  the  concession  that  the  personal 
property  therein  belonged  to  Mrs.  Milner.  There  is  no 
authority  in  the  law  for  taking  and  carrying  away  even 
one's  own  property  through  the  commission  of  a  tres- 
pass upon  the  property — possessory  or  by  title — of 
another.  On  this  principle  the  court  properly  instructed 
the  jury  that  the  probate  proceedings,  under  which  Mrs. 
Milner  claimed  the  property,  did  not  confer  any  right 
upon  her  to  take  it  in  the  manner  shown  by  the  evidence. 
And  this  charge  might  also,  perhaps,  be  rested  on  the 
consideration  that  if,  as  one  aspect  of  the  evidence  went 
to  show,  this  property  belonged  to  plaintiff  and  not  to 
the  estate  of  her  father,  the  probate  proceedings  were 
abortive  to  confer  any  right  or  title  in  or  to  it  upon  the 
widow  and  minor  child,  it  not  appearing  that  plaintiff 
was  a  party  to  those  proceedings,  even  if  that  would  make 
a  difference,  which  we  do  not  decide. 

What  we  have  said  disposes  of  the  objection  to  that 
part  of  the  general  charge  whereby  the  jury  were  instruct- 
ed that,  "if  the  plaintiff  was  occupying  the  room,  she 
had  a  right  to  it  as  against  a  wrongdoer,"  it  being,  as 
we  have  seen,  undisputed  that  her  occupation  was  right- 
ful, and,  as  we  have  held,  that  such  occupation  became 
exclusive  of  Mrs.  Milner  and  her  agents  upon  plaintiff's 
objection  to  their  entry.  The  jury  could  not  have  been 
misled  to  the  conclusion  that  defendants  were  wrongdoers  ; 
under  the  uncontroverted  evidence  they  were  wrong- 
doers. 

Charges  1  and  2,  given  at  the  request  of  the  plain- 
tiff, and  the  refusal  of  the  court  to  give  charge  JO,  re- 
quested by  defendants,  are  similarly  covered,  and  excep- 
tions to  these  rulings  of  the  court  determined  adversely 
to  appellant  by  the  conclusions  announced  above. 

This  action  is  joint  and  several.     It  was  with  the  jury 
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to  say  that  both  defendants  were  guilty,  or  that  neither 
was,  or  that  either  one  was.  It  is  a  sufficient  disposition 
of  the  exception  to  the  court's  refusal  to  give  defendants' 
12th  charge,  to  say  that  the  jury  would  thereby  have 
been  instructed  that  whatever  verdict  they  might  return, 
t '  if  against  the  defendant  ,must  be  a  joint  j  udgment  against 
both  defendants.' '  This  would  have  been  misleading 
and  invasive  of  the  province  of  the  jury. 

We  have  considered  all  the  assignments  of  errors  in- 
sisted on  in  argument,  and,  finding  them  without  merit, 
the  judgment  is  affirmed. 


101   604  ^,,  ^      J 
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101    6041 

!25_22l  Action  on  th*  Case. 

1.  Action  on  the  case;  destroying  landlord's  lien. — An  action  on  the 
case  will  not  lie  against  one  who,  with  notice  of  a  landlord's  lien,  re- 
ceives from  the  tenant  property  subject  to  said  lien,  unless  it  appears 
that  he  has  disposed  of  the  property  or  its  proceeds,  so  that  the  lien 
can  not  be  enforced  against  either. 

2.  Same;  averment  of  complaint. — When,  in  an  action  on  the  case  to 
recover  damages  for  the  taking  by  defendant  of  cotton  or  its  proceeds, 
on  which  the  plaintiff  alleged  that  he  had  a  landlord's  lien,  there  is 
no  averment  in  the  complaint  that  the  defendant  has  converted  or  re- 
moved the  cotton  or  its  proceeds,  so  that  the  lien  can  not  be  enforced 
thereupon,  such  complaint  is  defective,  and  subject  to  demurrer. 

•  Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  R.  Tyson. 

This  was  an  action  on  the  case  brought  by  the  appel- 
lant against  the  appellee  ;  and  sought  to  recover  damages 
for  the  taking  by  the  defendant  of "  three  bales  of  cotton 
or  its  proceeds,"  on  which  the  plaintiff  alleged  that  he 
had  a  landlord's  lien  for  rent. 

The  complaint  filed  by  the  plaintiff  in  this  case  was  in 
the  following  language  :  '  'The  plaintiff  claims  of  the 
defendant  one  hundred  dollars  damages,  for  that  plaintiff 
is  the  holder  and  owner  by  transfer  of  a  rent  note  made 
by  Abner  Williams,  on  the  24th  day  of  January,  1891, 
for  the  payment  of  one  hundred  dollars,  to  F.  L.  Ashley, 
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for  rent  for  the  year  1891  of  thirty-five  acres  of  land  lying 
in  the  county  of  Montgomery,  Alabama,  about  four 
miles  west  of  the  city  of  Montgomery,  being  part  of  said 
F.  L.  Ashley's  farm,  which  said  rent  note  was  due  on  the 
15th  of  October,  1891.  Plaintiff  avers  that  said  Williams 
raised  three  bales  of  cotton  during  the  year  1891  on  said 
rented  premises,  besides  other  produce ,  and  turned  over 
said  three  bales  of  cotton  or  its  proceeds  to  said  defend- 
ant, without  paying  said  rent,  and  without  consent  of 
plaintiff,  and  said  defendant  received  said  cotton  or  its 
proceeds  with  notice  that  the  same  was  subject  to  alien 
for  said  rent ;  that  said  rent  is  unpaid  and  due,  and  plain- 
tiff's lien  on  said  three  bales  of  cotton  has  been  lost  by 
said  wrongful  conduct  of  defendant,  wherefore  plaintiff 
sues. "  The  defendant  demurred  to  this  complaint  on 
the  grounds:  1st.  Said  complaint  fails  to  show  that 
defendant  had  any  knowledge,  or  means  of  knowledge, 
that  the  proceeds  of  the  bales  of  cotton  alleged  to  have 
been  turned  over  to  defendant  was  affected  by  any  lien 
of  plaintiff.  2d.  Said  complaint  fails  to  show  how  said 
proceeds  of  the  cotton  were  subject  to  any  lien  in  favor  of 
the  plaintiff.  3d.  Said  complaint  fails  to  show  any  act 
by  which  the  plaintiff  has  been  deprived  of  any  lien.  4th . 
Said  complaint  fails-  to  show  with  sufficient  certainty 
what  defendant  has  received.  The  court  sustained  these 
demurrers,  and  the  plaintiff  declining  to  pkad  further, 
judgment  was  rendered  for  the  defendant. 

On  this  appeal  the  plaintiff  assigns  as  error  the  sus- 
taining of  the  demurrers,  and  the  rendering  of  judgment 
for  the  defendant. 

E.  P.  Morrisett,  for  appellant. — The  contention  of 
the  defendant,  that  an  action  on  the  case  could  not  be 
maintained  for  the  proceeds  of  rent  cotton,  and  that  the 
proper  action  was  assumpsit  is  not  tenable.  Where  a 
tort  is  committed  the  injured  party  may  sue  in  tort,  or 
he  may  waive  the  tort  and  sue  in  assumpsit.  The  only 
question  in  this  case,  whether  the  landlord  has  a  lien  on 
the  proceeds  of  rent  cotton,  ha6  been  repeatedly  decided 
in  the  affirmative  by  this  court.—  Hussey  v.  Peebles,  53 
Ala.  435;  Warren  v.  Barnett,  83  Ala.  208,  3  So.  Rep. 
609;  Westmoreland  v.  Trousdale,  60  Ala.  455-6, 

Gordon  Macdonald,  contra. 
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COLEMAN,  J. — This  was  an  action  on  the  case  by  the 
appellant  Ehrman  against  the  defendant  Oates.  A  de- 
murrer was  sustained  to  the  complaint,  and  the  plaintiff, 
declining  to  amend  or  plead  further,  judgment  was 
rendered  for  the  defendant.  The  only  question  presented 
by  the  record  is,  whether  an  action  on  the  case  will  lie 
in  favor  of  a  landlord  against  one,  with  notice,  to  whom 
a  tenant  pays  the  money,  the  proceeds  of  property  sold 
by  the  tenant  upon  which  the  landlord  held  a  lien  for 
rent.  The  statute  gives  the  landlord  alien  upon  the  crops 
grown  upon  the  rented  premises,  and  provides  that  the 
lien  may  be  enforced  by  attachment,  which  may  be  levied 
upon  the  crops  or  proceeds  thereof. — Code,  §§  3056,  3063. 
Any  person  who  knowingly,  by  purchase  or  otherwise, 
deprives  the  landlord  of  the  opportunity  of  enforcing 
this  lien  is  guilty  of  a  tort,  and  is  liable  in  an  action  on 
the  case.  The  right  of  action  is  given  against  those  who 
wrongfully  deprive  the  landlord  of  his  remedy. — Hussey 
v.  Peebles,  53  Ala.  434;  Westmoreland  v.  Foster,  60  Ala. 
455  \  Price  v.  Pickett,  21  Ala.  741. 

The  legal  effect  of  the  lien  given  to  the  landlord  does  not 
invest  the  landlord  with  a  jus  ad  rem  or  a  jus  in  re,  but  a 
prior  right  of  payment ;  the  right  to  have  so  much  money 
carved  out  of  the  proceeds .  When  the  property  has  been 
converted  into  money  by  the  tenant,  the  proceeds  is 
subject  to  levy  in  his  hands,  or  the  hands  of  one  who 
receives  it  with  knowledge  of  the  lien.  This  is  the  effect 
of  section  3063  of  the  Code. 

Action  in  case  will  lie  against  a  tenant  who  by  Rale  or 
otherwise  disposes  of  the  property  in  such  manner  that 
the  lien  can  not  be  enforced  by  attachment,  and  also 
against  one  who,  knowing  of  the  lien  of  the  landlord, 
places  the  crop  or  property  beyond  the  remedy  of  the 
landlord.  If  the  tenant  sells  the  property  and  has  the 
proceeds  in  possession,  or  if  he  pays  the  money  over  to 
a  third  person,  who  has  notice  that  it  is  the  proceeds  of 
property  upon  which  there  is  a  lien,  assumpsit  will  lie 
to  recover  it;  or  a  court  of  equity  will  declare  a  trust. 
Pickett's  Case,  supra  ;  Westmoreland  Case,  supra.  The 
statute  says  the  proceeds  are  subject  to  a  levy,  (Code, 
§  3063) ,  and  we  have  held  the  effect  of  this  section  was 
to  extend  the  lien  to  the  proceeds  of  the  crop. — Scaife  & 
Co.v.  Stovall,67  Ala.  243;  Barm  ft  v.  Warren  &  Co.,  82 
Ala.  557,  2  So.  Rep.  457. 
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There  is  no  averment  in  the  complaint  that  the  defend- 
ant has  ever  converted  or  removed  the  cotton  or  its  pro- 
ceeds. Non  constat,  but  that  the  cotton  or  its  proceeds 
is  held  by  the  defendant,  subject  to  the  remedy  of  the 
landlord.  Until  there  has  been  some  act  by  the  defend- 
ant by  which  the  lien  is  destroyed,  or  the  lien  can  not  be 
enforced  upon  the  property  or  its  proceeds,  we  can  not 
say  the  defendant  is  liable  in  case.  The  averment, 
that  the  lien  was  lost,  is  a  mere  conclusion  of  the  pleader, 
and  does  not  follow  from  the  facts  averred  in  the  com- 
plaint. The  complaint  is  defective,  and  subject  to  de- 
murrer. 

Affirmed. 


George  et  al.  v.  Central  Railroad  & 
Banking  Co.  et  al. 

Bill  in  Equity  by  Stockholders  of  a  Railroad  Corporation  to 
cancel  a  Lease  by  said  Corporation,  and  to  Enjoin  an- 
other Railroad  Corporation  from  voting  at  Election  of 
Officers. 

1.  Lease  of  one  railroad  company  by  another. — Under  the  general 
law,  in  the  absence  of  special  statutory  authority,  one  railroad  cor- 
poration has  no  power  to  lease  its  road  or  other  property  to  another 
railroad  corporation. 

2.  Same;  when  contrary  to  statutory  provisions;  equity  of  bill  far  can- 
cellation.— Under  the  statutory  provisions  of  this  State  (Code,  §  1586), 
a  railroad  corporation  can  lease  its  road  and  property  to  another 
railroad  company  that  is  continuous  or  connected  with  it  by  the  per- 
formance by  each  of  the  companies  of  the  requirements  of  said  sec- 
tion ;  but  a  lease  executed  by  two  such  railroad  companies  is  invalid, 
which,  while  reciting  that  it  was  executed  by  the  directors  of  each 
company,  does  not  recite  that  the  stockholders7  meeting  of  one  of  the 
companies  was  called  by  its  directors  at  a  time  and  place,  and  in  the 
manner  designated  by  them,  and  in  reference  to  the  other  company 
its  recitals  fail  to  show  that  the  lease  was  assented  to  by  a  majority 
in  value  of  the  stockholders,  represented  in  person  or  by  proxy  at 
a  meeting  called  by  the  directors,  at  such  time  and  place,  and  in 
such  manner  as  they  might  designate  ;  and  a  bill  filed  by  the  stock- 
holders of  one  of  the  railroad  corporations,  seeking  the  cancellation 
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of  said  lease,  which  is  made  an  exhibit  to  their  bill,  is  not  demurra- 
ble on  the  ground  that  said  lease  was  valid  and  not  contrary  to  law. 

3.  Demurrer  to  an  entire  bill. — A  demurrer  to  a  bill  in  equity  as 
a  whole  can  not  be  sustuined,  if,  for  any  equity  apparent  in  the 
bill,  the  complainants  are  entitled  to  relief. 

4.  Injunction  against  a  railroad  corporation  voting  stock  in  another 
railroad  corporation. — Where  one  railroad  corporation  has  purchased 
a  majority  of  the  stock  of  another  railroad  corporation,  with  the  in- 
tent and  purpose  of  getting  the  management  and  control  thereof,  in 
order  to  defeat  or  lessen  competition  in  the  businesses  of  the  two 
companies,  or  to  encourage  monopoly,  and  the  corporation  owning 
the  majority  of  the  other's  stock  violates  duties  in  respect  of  the 
property  and  rights  of  the  other  company  and  its  stockholders,  com- 
mitting willful  wastes  and  subjecting  said  company  to  a  multiplicity 
of  suits,  a  court  of  equity  will  interfere,  by  an  injunction  at  the  suit 
of  a  minority  of  the  stockholders,  to  restrain  the  said  corporation 
owning  the  majority  of  the  stock  from  the  use  of  said  stock  in  the 
management  of  the  affairs  of  the  other  corporation  and  in  the  elec- 
tion of  its  officers. 

5.  Same;  jurisdiction  of  court  of  equity  notwithstanding  property  in 
the  hands  of  a  receiver. — In  a  bill  filed  to  enjoin  a  railroad  corporation 
owning  a  majority  of  the  stock  in  another  railroad  corporation  from 
voting  its  stock  in  the  management  of  the  affairs  of  the  latter  com- 
pany, and  in  the  election  of  its  officers,  the  jurisdiction  of  the  court 
is  not  ousted,  and  the  right  to  grant  the  relief  prayed  for  is  not 
effected,  by  the  fact  that  the  road  whose  stock  is  controlled  by  the 
other  corporation  is  in  the  hands  of  a  receiver,  appointed  by  other 

.  courts. 

6.  Same;  laches. — Where  a  bill  is  filed  by  stockholders  in  a  corpo- 
ration to  enjoin  another  corporation  owning  a  majority  of  the  stock 
of  the  former  corporation  from  voting  its  stock  in  the  control  of  the 
affairs  and  in  the  election  of  the  officers  of  the  said  corporation,  the 
fact  that  the  complainant  stockholders,  after  full  knowledge  of  the 
grounds  of  complaint  alleged  in  their  bill,  or  full  opportunity  to  ac- 

•  quire  such  knowledge,  acquiesced  in  the  acts  complained  of  for  more 
than  six  years,  does  not  debar  them  from  having  enjoined  such 
use  of  the  stock  in  the  future. 

7.  Injunction  against  a  corporation  at  suit  of  stockholders;  previous 
request  to  directors  for  action. — A  minority  of  the  stockholders  of  a 
corporation  can  not  maintain  a  bill  in  equity  to  prevent  illegal  action 
on  the  part  of  the  majority,  without  a  previous  request  to  the  proper 
officers  to  interfere,  and  their  failure  or  refusal  to  do  so ;  but  when  it 
is  shown  that  a  majority  of  the  stock  of  said  corporation  is  owned  by 
another  corporation,  which  practically  creates  and  controls  the  man- 
aging and  governing  bodies  of  said  corporation,  the  necessity  for 
such  a  demand  upon  the  governing  body  is  dispensed  with,  as  any 
such  demand  would  be  fruitless. 
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Appeal  from  the  Chancery  Court  of  Bullock. 

Heard  before  the  Hon.  Jere  N.  Williams. 

The  bill  in  this  case  was  filed  on  October  25,  1893,  by 
the  appellants  against  the  appellees.  The  allegations  of 
the  bill,  the  relief  prayed  for,  and  the  grounds  of  de- 
murrer are  sufficiently  stated  in  the  opinion.  The  ap- 
peal is  prosecuted  by  the  complainants,  who  assign  as 
error  the  decree  of  the  chancellor  sustaining  the  demur- 
rers interposed. 

George  F.  Moore  ,  for  appellants . — 1 .  The  holding  and 
use  by  the  Central  company  of  the  majority  of  the  capi- 
tal stock  of  the  Girard  company  for  the  purpose  of  con- 
trolling and  managing  it  under  the  circumstances  shown 
in  the  bill,  was  and  is  a  continuous  wrong  and  threat  of 
injury  to  the  minority  stockholders,  and  gives  the  bill 
equity  without  reference  to  the  lease. — M.  &  C.  R.  R  Co. 
v.  Woods,  b8  Ala.  630,  7  So.  Rep.  108;  Central  R.  R.  Co. 
v.  Collins,  40  Ga.  582;  Am.  Refrigerating  Co.  v.  Linn,  93 
Ala.  612-13,7  So.  Rep.  191. 

2.  The  court  erred  in  holding  that  the  State  chancery 
court  had  no  jurisdiction  of  the  case.  The  statement 
that  "the  property  is  in  the  hands  of  a  receiver, "  which 
is  incorporated  in  this  demurrer,  is  not  found  anywhere 
in  the  bill.  On  the  contrary,  it  is  stated  in  the  bill  that 
the  courts  of  the  United  States  had  never  taken  juris- 
diction over  the  Girard  road.  "A  demurrer  to  a  bill  in 
equity  must  be  based  on  matter  apparent  on  the  face  of 
the  bill,  and  can  not  be  supported  by  any  new  fact  or 
foreign  matter  alleged  by  the  defendant.' ' — Bromberg  r. 
Heyer,  69  Ala.  22;  Ramage  v.  Towle*,  85  Ala.  5*8,  5  So.  < 
Rep.  342;  Knox  v.  Childersburg  Land  Co. ,  86  Ala.  182, 5  So. 
Rep.  578;  Manning  r:  Pippvn,  86  Ala.  362,  5  So.  Rep.  572. 
But  if  the  bill  had  shown  that  the  property  of  the  Girard 
company  was  in  the  hands  of  a  receiver,  this  fact  would 
not  have  ousted  the  jurisdiction  of  the  court  in  this 
case.  The  State  court  would  have  denied  the  prayer  of 
the  bill  for  the  appointment  of  a  receiver,  and  ordered 
that  the  possession  of  the  receiver  should  not  be  dis- 
turbed, but  this  in  no  way  interfered  with  th*  jurisdic- 
tion of  the  court  to  enjoin  the  illegal  use  of  stock,  to 
take  an  account  and  have  the  lease  cancelled. — Gag, 
Ifardie  <£•  Co.  v.  Brierfield  Co.,  94  Ala.  303,  11  So.  Rep. 
353  ;    Wyatt  v.  0.  <fr  M.  R.  Co.,  10  Brad.  (111.)  291 ;   O.  * 
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M.  R.  Co.  v.  Russell,  23  Amer.  &  Eng.  R.  R.  Cases,  149; 
Gluck  &  Becker  on  Receivers,  §  7,  page  23. 

3 .  The  reasons  shown  by  the  allegations  of  the  bill 
why  complainant  did  not  demand  the  board  of  directors 
of  the  Girard  company  to  institute  the  present  suit  con- 
stituted a  sufficient  excuse  for  not  making  such  demand. 
Mack  v.  DeBardelaben  Co.,  90  Ala.  400,  8  So.  Rep.  150; 
Rothwell  v.  Robinson,  39  Minn.  1.  The  Central  company, 
by  reason  of  its  ownership  of  the  majority  stock  in  the 
Girard  company,  could  control  both  sides  of  any  litiga- 
tion instituted  against  it,  unless  the  use  of  its  said  stock 
is  restrained.  Under  such  circumstances,  a  demand  on 
directors  elected  by  that  company  would  be  not  only  use- 
less, but  absurd. — Kuoop  v.  Bohmrich,  36  Amer.  &  Eng. 
Corp.  Cases,  315  ;  Bickerhoff  v.  Bostwick,  88  N.  Y.  59 ; 
Menier  v.  Hooper,  9  Ch.  Ap.  Cases  350 ;  2  Pomeroy's  Eq. 
Jur.,  §  1095,  pp.  162-7-8. 

4.  The  court  erred  in  holding  that  complainant  had 
been  guilty  of  laches  in  instituting  the  present  suit. — 
Board  v.  Lafayette  R  R.  Co.,  50  Ind.  112-113;  CampbeW* 
Appeal,  80  Pa.  St.  301;  Cook  on  Stocks  and  Stockholders 
and  Corporation  Law,  §§  729,  731,  732. 

5.  The  court  erred  in  decreeing  that  the  lease  of  1886 
was  a  valid  and  subsisting  contract.  The  said  lease 
shows  on  its  face  that  it  was  not  executed  in  accordance 
with  the  provisions  of  the  statute. — Code,  §  1586;  M.  <i' 
C.  R.  R.  Co.  v.  Grayson,  88  Ala.  576,  7  So.  Rep.  122; 
Pyuria.  Co.  v.  St.  L.,  A.&  C.  R.  R.  Co.,  118  U.  S.  317. 
The  Central  company  was  prohibited  bvthe  fundamental 
law  of  the  State  which  created  it  from  accepting  that 
lease,  or  from  buying  or  using  the  majority  of  the  stock 
in  the  Girard  company  for  the  purpose  of  encouraging 
monopoly  or  lessening  competition. — Rowena  Clarke  r. 
Central  Co.,  50  Fed.  Rep.  338;  Langdon  v.  Branch ,37 
Fed.  Rep.  449  ;  Central  R.  R.  Co.  v.  Collins,  40  Ga.  582; 
M.  &  C.  R.  R.  Co.  v.  Woods,  88  Ala.  630,  7  So.  Rep.  108; 
101  U.  S.  71;  67  N.  H.  537. 

6.  The  appointment  of  a  receiver  does  not  prevent  a 
stockholder  from  bringing  an  action  against  the  corpo- 
ration of  which  he  is  a  member  and  another.  See 
authorities  cited  supra;  also  7  Daly,  273;  10  Bradwell 
(111.)  291,  14  Wall.  383.  The  bill  shows  that  the  Girard 
company  was  never  made  a  party  to  the  proceedings  in 
the  United   States  courts,  and  any  order  appointing  a 
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receiver  over  its  property  in  a  suit  to  which  it  was  not  a 
party  is  a  nullity. — High  on  Receivers,  §  84;  Graven- 
stine's  Appeal,  49  Pa.  St.  310;  Baker  v.  Backus,  32  111.  96; 
Beach  on  Receivers,  §  413. 

P.  B.  McKenzie,  for  appellant,  also  filed  a  written 
argument  discussing  the  several  grounds  of  demurrer. 

Lawton  &  Cunningham,  for  Central  Railroad  & 
Banking  Co. — The  gravamen  of  the  bill  in  this  case  is 
the  illegality  of  the  lease  of  the  Mobile  &  Girard  Railroad 
Company  by  its  board  of  directors  to  the  Central  Railroad 
&  Banking  Company  of  Georgia.  The  Central  Railroad 
&  Banking  Co.  of  Georgia  was  chartered  by  the  legisla- 
ture of  Georgia,  December  14,  1835  (Acts  1835,  p.  217), 
and  under  the  act  of  the  legislature  of  Georgia  of  1852, 
approved  January  22,  (Acts  1852,  p.  119),  the  Central 
railroad  was  authorized  to  lease  any  railroad  that  then 
or  thereafter  should  connect  with  it.  The  Central  rail- 
road having  this  power  to  lease  the  connecting  railroads 
under  the  act  of  i852,  there  is  nothing  in  the  constitu- 
tion of  Georgia  that  can  destroy  or  abridge  it,  and  the 
said  lease  is  not  contrary  to  the  public  policy  of  the  State 
of  Georgia. — Code  of  Georgia,  §  1689;  Smith  v.  DuBose, 
78  Ga.  435  ;  Central  R.  R  v.  Mayor  &c.  Macon,  43  Ga.615. 

Even  if  the  lease  was  illegal,  it  can  not  avail  complain- 
ants, for  they  have  acquiesced  therein  for  six  years,  with 
full  knowledge  of  the  fact,  and  are  estopped. — Cozart  r. 
(ia.  R.  R.  Co.,  54  Ga.  383  ;  Alexander  v.  Searcy,  8  S.  E. 
Rep.  630;  Phosphate  Co.  v.  Green,  L.  R.  7  Com.  PI.  43; 
Kelley  v.  Newburyport  &c.  R.  R.,  24  Amer.  &  Eng.  R.  R. 
Cases,  27 ;  Taylor  v.  S.  &  X.  Ala.  R.  R.  Co.,  13  Fed.  Rep. 
152;  Sheldon  Hat  &c.  Co.v.  Eickemeyer  &c.Co.,  90  N.  Y. 
607;  2  Herman  on  Estoppel,  g  1136,  p.  1323;  Cook  on 
Stockholders,  §  731;  Beach  on  Priv.  Corp.,  S  431 ;  2  Mor- 
awetz  on  Corp.,  $S  631,  632,  633. 

Stockholders  who  wish  to  sue  for  the  corporation  must 
show  some  reason  why  the  corporation  will  not  sue  for 
itself.  A  mere  allegation  that  the  majority  of  the  stock 
is  held  by  another  will  not  suffice  to  excuse  the  applica- 
tion to  the  directors. — Tuscaloosa  dr.  Co.  v.  Cox,  68  Ala. 
71;  Nathan  v.  Tompkins,  82  Ala.  437,  2  So.  Rep.  747  ;  M. 
iiC.R.R.Co.  r.  Woods,  88  Ala.  630,  7  So.  Rep.  108; 
Tutwilcr  v.  Tuscaloosa  JLr.  Co.,  89  Ala.  391 ,  7  So.  Rep.  398; 
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Mack  v.  DeBardelaben  &c.  Co.,  90  Ala.  400,  8  So.  Rep.  150; 
JTawe8  v.  Oakland,  104  U.  S.  460;  Huntington  v.  Palmer , 
104  U.  S.  482;  Quhiceyv.  Steele,  120  U.  S.  241  \Dannmeyer 
v.  Coleman,  11  Fed.  Rep.  97  (10);  Detroit  v.  Dean,  106U. 
S.  537-542. 

Peabody,  Brannon,  Hatcher  <fe  Martin,  for  Mobile 
&  Girard  Railroad  Co. — The  ulterior  object  of  complain- 
ants is  to  avoid  and  set  aside  the  lease  made  by"  the  Mo- 
bile &  Girard  Railroad  Company  to  the  Central  Railroad 
&  Banking  Company  of  Georgia  of  all  their  property  and 
franchises.  The  immediate  object  is  to  have  a  receiver 
appointed  by  the  chancery  court  of  Bullock  county  to 
take  possession  of  the  Mobile  &  Girard  railroad,  and 
operate  the  same  pending  the  litigation.  It  appears 
from  the  allegations  in  the  bill  that  at  and  before  the 
filing  of  the  same  the  Central  Railroad  of  Georgia  was 
in  the  hands  of  H.  M.  Comer,  as  receiver,  appointed  by 
the  chancery  courts  both  of  Georgia  and  Alabama,  and 
that  he  also  was  in  possession  of  the  property  of  the  Mo- 
bile &  Girard  railroad  as  a  part  of  the  property  of  the 
Central  railroad  under  this  lease.  Hence  the  chancery 
court  of  Bullock  county  could  not  disturb  the  possession 
of  the  receiver  appointed  by  the  U.  S.  court. — Beach  on 
Receivers,  par.  226,  213 ;  102  U.  S.  Rep.  256,  2  Wallace, 
609 ;  24  Howard  450;  21  Howard,  506;  3  Wallace,  334,  2 
Woods,  618.  It  is  true  that  complainant  denies  the  reg- 
ularity of  this  appointment,  but  the  right  of  the  receiver 
to  hold  possession  can  not  be  collaterally  attacked. — 
Comer  v.  Bray,  83  Ala.  217,  3  So.  Rep.  554.  Nor  can  it 
be  attacked  or  his  possession  disturbed  when  he  is  not 
made  a  party  to  the  proceedings. — 8  Paige  (New  York 
Ch.)  566;  2  Woods,  626. 

While  no  leasehold  estate  can  be  created  in  Alabama 
for  a  longer  term  than  twenty  years,  yet  a  lease  for  99 
years  is  good  for  twenty  years,  and  as  this  lease  was 
made  in  1887  it  still  has  several  years  to  run. — Code,  § 
1855  ;  Pope  v.  Pickett,  65  Ala.  487  ;  Robertson  v.  Hayes,  83 
Ala.  290,  3  So.  Rep.  674;  Trammell  v.  Chambers  Co.,  93 
Ala.  388,  9  So.  Rep.  815. 

HEAD,  J.— This  bill  is  exhibited  by  C.  S.  Lee  and 
Fannie  M.  George,  citizens  of  Alabama,  and  stockholders 
in   the    Mobile  &  Girard  Railroad  Company,  against 
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that  company,  an  Alabama  corporation,  and  the  Central 
Railroad  and  Banking  Company  of  Georgia,  a  Georgia 
corporation.  It  is  filed  in  behalf  of  the  complainants 
and  all  other  stockholders  of  the  Mobile  &  Girard  com- 
pany (except  the  said  Central  Railroad  &  Banking  Com- 
pany of  Georgia)  who  may  come  in  and  make  themselves 
parties  and  contribute  to  the  expenses  of  the  suit.  The 
purpose  of  the  bill  is  to  enjoin  the  Central  company 
from  voting  certain  stock  held  and  claimed  by  it  in  the 
Mobile  &  Girard  company;  to  vacate,  as  void,  a  cer- 
tain lease  of  its  road  and  other  property  and  franchises 
by  the  Mobile  &  Girard  company  to  the  Central  com- 
pany, and  for  an  accounting  from  the  latter  company  for 
its  use  and  abuse  of  the  property  and  rights  of  the  former, 
while  in  possession  of  the  same.  A  receiver  of  the  prop- 
erty of  the  Mobile  &  Girard  company  is  also  applied 
for.  The  allegations  show  tjiat,  prior  to  the  13th  day  of 
September,  1882,  the  Central  company  had  acquired 
4,538  shares  of  the  capital  stock  of  the  Mobile  &  Girard 
company,  of  the  face  value  of  $438,000,  and  on  that  date 
controlled  about  2,799  shares  of  preferred  stock  in  said 
Girard  company,  on  which  it,  the  Central,  held  a  mort- 
gage, and  which  it  voted  in  meetings,  and  at  elections  of 
officers,  of  the  Girard  company.  At  that  date,  the  whole 
amount  of  capital  stock  of  the  Girard  company  out- 
sending  was  of  the  face  value  of  $1,268 ,372. 74, or  about 
12,683  shares;  that  on  June  1,  1891,  the  Central  owned 
8,161  i  shares  of  said  stock,  and  that  the  whole  number 
of  shares  then  outstanding  was  12,679  70-100,  and  that 
the  Central  company,  by  reason  of  its  ownership  and 
control  of  the  majority  of  the  stock,  has  directed  and 
controlled  the  election  of  the  directors  and  officers  of  the 
Girard  company  ever  since  the  year  1882,  and  up  to  and 
including  the  last  election.  It  is  then  alleged  that  the 
Central  company  is  a  corporation  under  the  laws  of 
Georgia,  deriving  all  its  rights,  powers  and  franchises 
from  the  authority  of  that  State,  and  subject  to  the  limi- 
tations imposed  upon  it  by  her  constitution  and  laws ; 
and  it  is  alleged  that  the  constitution  of  Georgia  provides 
that,  "The  General  Assembly  of  this  State  shall  have  no 
power  to  authorize  any  corporation  to  buy  shares  of  stock 
in  any  other  corporation  in  this  State  or  elsewhere,  or  to 
make  any  contract  or  agreement  whatever  with  any  such 
corporation  which  may  have  the  effect  or  be  intended  to 
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have  the  effect  to  defeat  or  lessen  competition  in  their 
respective  businesses,  or  to  encourage  monopoly;  and 
that  all  such  contracts  or  agreements  shall  be  illegal  and 
void  ;M  that  the  Central  company  acquired  all  its  said 
stock,  except  about  77  shares,  after  the  year  1873,  and 
the  larger  portion  of  it  after  the  adoption  of  the  constitu- 
tion of  Georgia  containing  the  provision  above  copied, 
which  was  December  5th,  1877 ;  and  the  pleader  insists 
that  the  said  company  was  without  power,  under  the 
laws  of  Georgia  to  buy  said  stock;  and  it  is  further  in- 
sisted in  the  bill  that  it  is  contrary  to  the  public  policy 
of  the  State  of  Alabama  to  permit  a  foreign  corporation 
thus  to  acquire  control  over  a  corporation  created  under 
her  laws,  and  owing  her  duties  under  its  charter  con- 
tract. It  is  further  alleged  that  the  purpose  of  the  Cen- 
tral company  in  acquiring  the  stock  was  to  get  control 
of  the  affairs  and  management  of  the  Girard  company, 
and  thereby  to  defeat  and  lessen  competition  in  the  bus- 
inesses of  said  two  roads,  respectively,  and  also  to  en- 
courage the  monopoly  which  the  Central  company 
was  and  has  been  continuously  seeking  to  enlarge  and 
foster  as  to  the  transportation  of  all  freights  and  other 
business  going  eastward  out  of,  the  State  of  Alabama,  and 
over  the  lines  of  the  Girard* road  and  the  Columbus 
branch  of  the  Western  Railroad  of  Alabama.  It  is  also 
shown  that  the  Central  had  acquired  sundry  other  speci- 
fied railroads,  or  control  of  the  same,  in  Alabama,  with 
the  purpose  to  defeat  or  lessen  competition  in  its  business 
as  a  common  carrier  of  freights  and  passengers,  such 
being  especially  its  purpose  in  its  acquisition  of  control 
of  the  Girard  company. 

On  September  10,  1886,  the  bill  alleges,  the  Girard 
company,  attempted  to  make,  execute  and  deliver  to  the 
Central  company  a  lease  of  its  road  and  other  property 
and  franchises,  a  copy  of  which  is  exhibited  with  the 
bill.  This  lease  was  for  a  term  of  ninety-nine  years ,  and 
embraced  the  railroad ,  and  all  extensions  thereof,  which 
might  thereafter  be  constructed;  and  all  property,  assets 
and  franchises  of  every  description  of  the  Girard  com- 
pany, with  the  right  to  the  possession  and  enjoyment  of 
the  same.  In  consideration  of  the  lease,  the  instrument 
contains  many  covenants  on  the  part  of  the  lessee  com- 
pany not  necessary  to  be  mentioned  here.  The  bill 
charges  that  the  Girard  company  had  no  power  to  make 
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this  lease,  and  the  Central  company  no  power  to  accept 
it ;  and  that  the  same  is  void  as  against  public  policy. 
Its  validity  is  assailed  also  on  the  ground,  that  when  it 
was  authorized  and  executed,  the  Central  company  con- 
trolled a  majority  of  the  Girard  stock,  by  reason  whereof 
it  became  and  was, in  effect,  both  lessor  and  lessee.  It 
is  als'o  assailed,  as  void,  under  the  influence  of  the  stat- 
ute of  Alabama  which  prohibits  the  making  of  a  lease 
for  a  longer  term  than  twenty  years. — Code  of  Alabama 
(1886),  §  1836. 

The  Central  company  went  into  possession  of  the 
leased  property  under  the  lease  and  used  and  operated  it 
until  June,  1891.  It  appears  that  the  Central  company 
became  insolvent  and  its  property  and  rights  passed  into 
other  hands.  On  June  15,  1891,  it,  the  Central  company, 
executed  a  lease  of  all  its  property,  for  a  term  of  uinety- 
nine  years,  to  the  Georgia  Pacific  Railroad  Company, 
but  it  seems  that  that  company  never  went  into  posses- 
sion, having  on  June  19,  1888,  executed  a  lease  of  its 
own  road  to  the  Richmond  &  Danville  Railroad  Com- 
pany ;  and  the  bill  avers  that  the  Central  company  de- 
livered possession  of  the  Girard  road,  its  property  and 
assets,  to  the  Richmond  &  Danville  company,  who  op- 
erated it  until  it  abandoned  possession  thereof,  at  a  time, 
to^wit,  sometime  after  March  3,  1892,  when  it  repudi- 
ated the  lease  of  June  15,  1891,  of  the  Central  company 
to  the  Georgia  Pacific  company.  The  bill,  nevertheless, 
states  in  another  place,  in  the  18th  paragraph  thereof, 
that  the  " Central  company  has  operated  said  road,  from 
Columbus  to  its  terminus,  ever  since  it  went  into  posses- 
sion under  the  lease  of  1886  by  the  Girard  company  to 
it."  There  were  sundry  suits,  in  equity,  instituted  in  the 
federal  court  of  Georgia  and  state  court  of  Alabama,  in- 
volving the  Central  company  and  its  property,  viz.,  a  suit 
filed  by  Rowena  Clarke  on  March  4,  1892,  in  the  federal 
court,  at  Savannah,  against  the  Central  company, the 
Richmond  &  Danville  company  and  others,  ancillary  to 
which  was  a  bill  filed  in  the  state  court  at  Montgomery, 
Alabama,  on  April  11th,  1892;  a  suit  filed  by  the  Cen- 
tral company  itself  against  other  companies  on  the  4th 
of  July,  1892,  in  the  federal  court,  and  on  April  11th, 
1892,  it  also  filed  a  bill  in  the  state  court  in  Montgom- 
ery, Alabama.  We  deem  it  unnecessary  to  set  out  the 
nature  and  purpose  of  these  several  suits,  except  to  say 
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that  in  them  sundry  persons  were  appointed  receivers  of 
the  property  and  assets  of  the  Central  company,  who 
went  into,  and  are  now  in  possession  thereof,  as  such  re- 
ceivers ;  some  of  the  receivers  being  appointed  at  the  in- 
stance of  the  Central  company  itself.  The  present  bill, 
however,  expressly  avers  that  the  Girard  company  was 
not  made  a  party  to  any  of  said  suits,  and  that  none  of 
its  property  ever  went  into  the  hands  of  any  of  said  re- 
ceivers. 

In  the  lease  of  1886,  by  the  Girard  to  the  Central  com- 
pany, assailed  as  void  in  this  suit,  it  is  stipulated  that 
said  railroad  might  be  extended  at  any  time  by  the  Cen- 
tral company,  the  consent  of  the  Girard  company  being 
first  obtained  ;  and  in  the  event  of  an  extension  beyond 
its  then  terminus,  at  Troy,  Alabama,  or  any  further  ex- 
tension thereof,  the  Girard  company,  would,  at  any  time, 
upon  the  request  of  the  Central  company,  its  successors 
or  assigns,  issue  such  bonds  as  might  be  necessary  to 
build  such  extension  or  extensions,  not  exceeding  the 
ratio  that  the  then  bonded  debt  of  the  company  bore  to 
the  number  of  miles  of  said  railroad,  and  would  secure 
the  payment  of  such  new  bonds  by  a  mortgage  on  the 
whole  of  its  railroad  ;  and  the  bill  alleges  that ,  in  March , 
1890,  the  Girard  company  entered  into  a  written  con- 
tract with  the  Central  company,  by  which  the  latter 
agreed  to  build  an  extension  from  Troy  southwestward 
to  Andalusia,  Alabama,  a  distance  of  towit,  fifty  miles  ; 
and  the  Girard  agreed  to  issue  and  deliver  to  the  Central 
its  first  mortgage  bonds,  at  the  rate  of  not  exceeding 
$12,781  per  mile,  when  and  as  soon  as  the  extension  was 
completed  and  in  operation  ;  that  the  Girard  also  paid 
to  the  Central  company  $142,500,  which  was  the  pur- 
chase money  of  the  lands  granted  by  Congress  to  aid  in 
building  said  railroad,  on  account  of  the  building  and 
equipment  of  said  road ;  that  under  said  contract,  the 
Central  company  constructed  and  equipped  thirty-seven 
miles  of  said  extension,  and  graded,  and  procured  the 
necessary  cross-ties  to  complete  the  remainder ;  that,  by 
said  contract,  the  Central  was  to  complete  the  extension 
by  April  30,  1891,  which  was  afterwards  extended  to 
September  30,  1891 ;  which  promise  it  has  failed  to  per- 
form. The  bill  charges  this  violation  of  the  contract  on 
the  part  of  the  Central  company,  and  complains  that 
notwithstanding  it,  the  Central  company  has  obtained 
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from  the  Girard  bonds  to  the  extent  of  $37,500,  more 
than  it  was  entitled  to,  upon  representations  made  to 
the  Girard  company  that  it  had  completed  forty  miles  of 
said  road  according  to  its  contract ;  and  the  bill  charges 
that  said  $37,500  is  owing  the  Girard  by  the  Central 
company,  on  account  of  that  transaction ;  and  further 
that  the  latter  is  indebted  to  the  former  company  in  a 
large  sum,  to- wit,  one  million  dollars,  on  account  of  its 
failure  to  complete  said  extension ,  and  on  account  of  va- 
rious sums  due  to  it  arising  from  the  lease  to,  and  oper- 
ation by,  the  Central  of  the  Girard  road.  It  is  also  al- 
leged that  by  said  lease  it  was  stipulated  that  the  Cen- 
tral would  pay ,  by  way  of  rental  of  said  railroad,  its  prop- 
erty and  franchises,  one  50-100  dollars,  per  share  of  stock, 
per  annum,  and  the  interest  on  the  outstanding  bonded 
indebtedness  of  the  Girard  company  to  the  Central  com- 
pany, for  alleged  advances  made  ;  and  although  the  Cen- 
tral has  operated  the  completed  37  miles  of  the  exten- 
sion, yet  the  stockholders  of  the  Girard  have  not  derived 
any  benefit  therefrom,  nor  have  they  received,  or  been 
promised  any  additional  rent ;  and  the  directors  and  offi- 
cers of  the  Girard  company,  knowing  these  facts,  have 
not  demanded  or  received  any  additional  rental  or  inter- 
est for  the  use  of  the  37  miles.  The  bill  charges  that 
the  Central  company  and  Comer,  the  present  receiver  of 
its  property,  have  declared  their  purpose  not  to  complete 
said  extension,  nor  make  good  to  the  Girard  company 
the  said  moneys  wrongfully  obtained  from  it.  The  bill 
complains  of  other  violations  of  duty  by  the  Central 
company,  in  respect  of  the  property  and  rights  of  the 
Girard  company,  to  the  damage  of  the  latter  company, 
specifying  sundry  acts  of  willful  waste  ;  and  alleges  that 
by  reason  of  the  wrongs  and  delinquencies  complained 
of,  the  Girard  company  has  been  subjected  to  the  danger 
of  a  multiplicity  of  suits;  that  relying  on  the  perform- 
ance of  its  said  contract  by  the  Central  company,  it,  the 
Girard  company,  had  entered  into  a  contract  with  the 
Van  Kirk  Land  Company,  stipulating  that  said  exten- 
sion should  be  completed  by  September  30,  1891. 

The  bill  further  alleges  that  during  the  period  of  the 
Central's  possession  of  the  Girard  property,  it  was  claim- 
ing the  same  as  lessee,  while  at  the  same  time  it  was  the 
holder  and  owner  of  $690,000  of  the  bonds  of  the  Girard 
company;  and   also   owned   and   controlled,  as   before 
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stated,  a  majority  of  the  stock,  and  elected  its  directors 
and  officers.  The  bill  reiterates  the  invalidity  of  the 
lease,  and  charges  that  the  Central  company  held  said 
property  as  mortg>tgee  in  possession,  and  should  account 
to  the  Girard  stockholders  for  all  rents,  issues  and  profits 
received  by  it,  from  the  operation  of  the  road,  from  June 
1,  1886,  to  the  filing  of  the  bill. 

The  bill  shows  that  complainants  made  no  effort  to 
induce  the  governing  body  of  the  Girard  company,  or 
the  stockholders,  to  institute  this  suit;  and,  as  excuse 
for  such  omission ,  rely  upon  the  facts  hereinabove  men- 
tioned, alleged  as  showing  .the  Central's  ownership  of  a 
majority  of  the  stock  and  its  actual  election,  support  and 
supreme  control  of  the  present  officers  and  directors.  It 
is  also  averred  that  five  of  the  seven  directors,  and  the 
president,  secretary  and  treasurer  are  residents  and  citi- 
zens of  the  State  of  Georgia. 

The  bill  prays  for  the  appointment  of  a  receiver  of  the 
Girard  road  and  property,  with  authority  to  complete 
the  extension  and  operate  the  road,  defend  suits  and 
generally  to  preserve  and  prQtect  the  interests  of  the 
company  ;  that  said  lease  of  1886  be  declared  void  ;  that 
the  Girard  stock  held  by  the  Central  be  decreed  to  be 
purchased  and  held  in  violation  of  law,  and  the  Central 
company  perpetually  enjoined  from  using  the  same  in 
any  manner,  and  that  the  Girard  company  be  perpetu- 
ally enjoined  from  paying  any  interest  or  dividends 
thereon  ;  it  prays  for  an  accounting  between  the  Central 
and  Girard  companies  as  to  all  transactions  and  accounts 
heretofore  or  now  subsisting  between  them,  and  for  a 
decree  in  favor  of  the  Girard  company  for  such  a  sum  as 
may  be  found  due  ;  that  said  Girard  company  be  put  in 
possession  of  all  its  property  as  soon  as  the  stockholders 
shall  have  met  and  elected  directors  and  officers  whose 
election  was  not  brought  about,  controlled  or  dictated, 
in  any  wise,  by  the  Central  company,  and  for  general 
relief. 

The  defendants  demurred  to  the  bill,  the  material 
grounds  of  which  may  be  condensed  and  thus  stated  : 

1.  It  is  not  alleged  that  complainants  were  not  parties 
to  said  lease,  or  did  not  consent  thereto  after  it  was 
made. 

2.  The  lease  is  not  contrary  to  the  laws  of  Georgia  and 
Alabama,  nor  in  contravention  of  the  public  policy  of 
said  States. 
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3.  The  Central  company  has  power  under  its  charter 
and  the  laws  of  Georgia  to  hold  stock  in  the  Girard  com- 
pany, and  to  hold  the  railroad  under  a  lease,  and  if  it 
had  no  such  power  complainants  can  take  no  advantage 
thereof. 

4.  The  court  has  no  jurisdiction  as  the  property  is  in 
the  hands  of  a  receiver. 

5.  At  the  time  of  filing  the  bill  all  the  property  of  the 
Girard  company  was  under  lease  to  the  Central  com- 
pany, and  was  then  in  the  hands  of  a  receiver  of  the 
Central  company. 

6.  Complainants  have  not  sued  within  a  reasonable 
time,  but,  after  full  knowledge  of  all  the  grounds  of 
complaint  now  complained  of,  or  full  opportunity  to 
acquire  such  knowledge,  acquiesced  in  such  acts  for 
more  than  six  years,  and  have  been  guilty  of  laches. 

7.  The  bill  fails  to  show  that  complainants  made  any 
effort  to  procure  the  governing  body  of  the  Girard  com- 
pany to  institute  the  suit,  without  wThich  they  have  no 
right  to  sue. 

The  Girard  company  also  demurred  to  so  much  of  the 
bill  as  seeks  the  appointment  of  a  receiver,  because  it 
appears  from  the  bill  that  the  property  of  the  Girard 
company  was  in  the  hands  of  a  receiver  appointed  by 
another  court.  And  as  to  so  much  of  the  bill  as  seeks 
to  set  aside  the  lease,  on  the  same  ground. 

It  would  seem  useless  to  remark  that,  in  disposing  of 
these  demurrers,  we  must  observe  the  principle,  as  old 
as  the  law  of  pleading  itself,  that  the  demurrer  admits 
the  material  allegations,  well  pleaded,  to  be  true ;  and 
the  court  can  consider  no  fact  outside  of  them.  We  must, 
therefore,  pass  unnoticed  very  much  of  the  argument  of 
appellees'  counsel,  which  seeks  to  bring  to  our  view  facts 
not  found  in  the  bill. 

These  demurrers  will  be  considered  in  the  order  above 
stated. 

1 .  The  first  is  not  insisted  upon  in  the  brief  of  appel- 
lees '  counsel,  and  will  not  be  further  noticed. 

2.  It  is  well  settled  that,  under  the  general  law,  a  rail- 
road corporation  has  no  power  to  lease  its  road  and 
other  property  to  another,  and  that  such  an  attempted 
lease  is  void  as  against  public  policy. — M.  &  C.R.ll.  Co. 
v.  Grayson,  88  Ala.  572,  7  So.  Rep.  122,  and  authorities 
there  cited.     But  the  Code  of  Alabama,  section  1586, 
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provides,  that  any  railroad  corporation,  organized  in 
pursuance  of  law,  may  lease  or  purchase  any  part  or  all 
of  any  railroad  constructed  by  any  other  corporation  or 
company,  if  the  lines  of  such  roads  are  continuous  or 
connected,  upon  such  terms  and  conditions  as  may  be 
agreed  on  between  the  corporations  or  companies,  re- 
spectively ;  but  no  such  purchase  or  lease  shall  be  per- 
fected until  a  meeting  of  the  stockholders  of  each  of  such 
corporations  or  companies  has  been  called  by  the  direc- 
tors thereof  at  such  time  and  place  and  in  such  manner 
as  they  shall  designate ;  and  the  holders  of  a  majority 
in  value  of  the  stock  of  such  corporation  or  company, 
represented  at  such  meeting,  in  person  or  by  proxy,  and 
voting  thereat,  shall  have  assented  thereto.  The  bill 
shows  that  at  the  time  of  the  execution  of  the  lease  in 
question,  the  Central  company  owned  and  operated  other 
railroads  which  connected  with  the  -Mobile  &  Girard 
road.  The  lease,  a  copy  of  which  is  made  a  part  of  the 
bill,  recites  the  proceedings  had  by  the  two  companies, 
respectively,  looking  to  the  authorization  of  its  execu- 
tion. These  recitals  show  that  it  was  executed  on  the 
part  of  the  Girard  company  under  authority  of  a  resolu- 
tion of  the  directors,  adopted  in  pursuance  of  authority 
conferred  upon  them  by  a  previous  resolution  of  the 
stockholders,  adopted  at  a  meeting  held  by  them.  It 
does  not  appear,  however,  from  the  recitals  that  this 
stockholders'  meeting  was  called  by  the  directors,  at  a 
time  and  place,  and  in  a  manner,  designated  by  them. 
The  bill  shows  that  the  authority  to  execute  the  lease 
was  voted  for  by  the  Central  company,  owning  and  con- 
trolling a  majority  of  the  Girard  stock.  On  the  part  of 
the  Central  Railroad  and  Banking  Company,  the  recitals 
of  the  lease  show  only  that  it  was  executed  and 
accepted,  in  pursuance  of  a  resolution  of  the  board  of 
directors  of  that  company.  We  must  assume,  as  the 
case  is  now  presented,  that  these  recitals  contain  all  that 
was  done  on  the  part  of  either  company.  Having  un- 
dertaken to  set  out  the  proceedings,  the  presumption  is 
that  all  were  set  out.  Inclusio  unius  exclusio  alterius. 
Whatever  may  be  said  in  support  of  the  sufficiency  of 
the  proceedings  on  the  part  of  the  Girard  company,  it  is 
manifest  there  was  not  a  compliance  with  the  law  by  the 
Central  company.  As  we  have  seen,  the  rule  of  public 
policy  to  which  we  have  adverted  is  emphasized  by  the 
Vol.  101. 
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express  mandate  of  the  statute,  that  no  such  lease  shall 
be  perfected  until  a  meeting  of  the  stockholders  of  each 
of  the  corporations  or  companies  has  been  called  by  the 
directors  thereof,  at  such  time  and  place,  and  in  such 
manner  as  they  shall  designate,  and  the  holders  of  a 
majority  in  value  of  the  stock  of  such  corporation  or 
company  represented  at  such  meeting,  in  person  or  by 
proxy,  and  voting  thereat,  shall  have  assented  thereto. 
The  lease,  therefore,  by  reason  of  non-conformity  to  these 
requirements,  finds  no  support  in  this  statute,  but  its 
invalidity,  under  the  general  law,  is  accentuated  by  the 
mandatory  provisions  of  the  statute  inhibiting  its  execu- 
tion. Unless,  therefore,  complainants  are  estopped  by 
their  acquiescence,  the  bill  has  equity  for  the  cancella- 
tion of  this  lease. 

It  must  be  noticed  also  that  the  demurrer  under  con- 
sideration is  directed  to  the  whole  bill.  If  for  any  other 
equity  appearing  in  the  bill,  apart  from  the  cancellation 
of  the  lease,  the  complainants  are  entitled  to  relief,  the 
demurrer,  on  this  ground,  should  have  been  overruled 
for  that  reason. 

3.  As  we  have  seen,  the  bill  alleges  that  the  Central 
company  holds  a  majority  of  the  stock  of  the  Girard 
company,  acquired  when,  and  as  hereinbefore  stated; 
and  that  the  same  was  acquired  with  the  intent  and  pur- 
pose of  getting,  by  the  use  of  such  stock,  the  manage- 
ment and  control  of  the  Girard  company,  in  order  to  de- 
feat or  lessen  competition  in  the  respective  businesses  of 
the  two  companies,  or  to  encourage  monopoly.  We  have 
seen  what  use  the  bill  avers  has  been  made  of  the  stock 
by  said  Central  company  and  the  abuse  which  that  com- 
pany has  committed  of  the  property  and  rights  of  the 
Girard  company,  and  its  present  condition  and  relation 
to  its  own  property  and  that  of  the  Girard  company,  all 
of  which,  so  far  as  concerns  the  alleged  ruinous  conse- 
quences which  resulted  to  the  Girard  company,  resulted 
from  the  ownership  and  use  of  said  stock  by  said  Central 
company;  and  the  bill  prays,  upon  these  allegations, 
that  the  further  use  of  said  stock  in  stockholders'  meet- 
ings be  enjoined.  We  had  occasion  to  consider  a  simi- 
lar demand  for  relief  in  the  case  of  M.  ct-  C.  li.  R.  Co.  v. 
Woods,  88  Ala.  630,  7  So.  Rep.  108,  and  we  have  in  that 
case,  an  ample  discussion  of  the  whole  subject,  review- 
ing a  number  of  authorities.     We  could  add  nothing  to 


Digitized  by 


Google 


622  SUPREME  COURT  [Nov.  Term, 

[George  et  al.  v.  Central  Railroad  &  Banking  Co.  etal.] 

that  discussion.  We  there  said:  "We  hold  *that  it  is 
equally  against  public  policy  and  against  that  sound 
rule  which  disables  trustees,  or  quasi  trustees,  to  act 
when  their  duty  and  interest  conflict,  that  the  E.  T.  Va. 
&  Ga.  company  should  be  allowed  to  vote  its  majority 
stock  in  matters  pertaining  to  the  management  and  con- 
trol of  the  M.  &  C.  company. "  It  is  our  opinion  that 
the  facts  of  this  case,  as  disclosed  by  the  bill,  call  for  the 
application  of  the  principle  here.  We  think,  circum- 
stanced as  the  parties  are  alleged  to  be,  the  destinies  of 
the  Girard  company  should  not  be  left  in  the  hands  of 
the  Central  company.  There  are  important  interests  of 
the  former  company  to  be  looked  after,  which  conflict 
with  greater  interests  of  the  latter;  and  it  may  well  be 
believed  that,  without  a  change  of  management,  the 
rights  of  minority  stockholders  are  liable  to  suffer. 
Again,  as  we  have  seen,  the  constitution  of  Georgia,  in 
force  when  the  greater  portion  of  the  stock  was  acquired , 
ordains  that,  "The  General  Assembly  of  this  State  shall 
have  no  power  to  authorize  any  corporation  to  buy  shares 
of  stock  in  any  other  corporation  in  this  State  or  else- 
where *  *  *  *  *  which  may  have  the  effect  or 
be  intended  to  have  the  effect,  to  defeat  or  lessen  com- 
petition in  their  respective  businesses,  or  to  encourage 
monopoly ;  and  that  all  such  contracts  or  agreements 
shall  be  illegal  and  void."  It  is  quite  clear  that  the 
averments  of  the  bill  bring  this  case  within  the  influence 
of  this  provision.  The  Central  company  is  a  Georgia 
corporation,  deriving  all  its  powers  from  the  laws  of  that 
State.  The  bill  advises  us  of  no  provision  of  its  charter 
securing  to  the  Central  company  any  contractual  right 
which  this  provision  of  the  constitution  is  incompetent 
to  infringe.  The  acquisition  and  ownership  of  the 
greater  portion  of  the  stock  held  by  the  Central  company 
are  shown  by  the  bill  to  be  effectual  to  subvert  the  pur- 
pose and  policy  so  declared  by  the  constitution  of  Geor- 
gia, and  to  accomplish  the  grievances  now  complained 
of,  and  the  bill  has  equity  to  restrain  its  use  by  reason  of 
its  illegal  ownership  so  resulting,  without  reference  to 
the  remaining  portion  of  the  stock  upon  which,  it  may 
be  said,  the  constitutional  provision  quoted  can  not  op- 
erate. Whether  it  does  operate  upon  it  or  not,  it  is 
unnecessary  now  to  decide.  Hence  it  is,  both  under  the 
general  law  of  Alabama  and'the  organic  law  of  Georgia, 
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the  present  bill  may  be  maintained  (unless  under  issues 
of  fact  hereafter  to  be  joined  its  equity  may  be  dispelled) 
to  restrain  the  use,  by  the  Central  company,  of  the  stock 
it  holds  in  the  Girard  company,  in  the  management  of 
the  affairs  of  the  latter,  at  least  within  limitations 
which  the  court  of  chancery  may  find  it  equitable  to 
prescribe. 

4.  It  may  be  enough  to  say  of  this  ground  of  demur- 
rer, viz.,  that  the  court  is  without  jurisdiction  because 
the  property  is  in  the  hands  of  a  receiver,  that  the  bill 
distinctly  avers  that  the  Girard  company's  property  has 
never  gone  into  the  hands  of  any  of  the  receivers.  But 
were  the  fact  otherwise,  it  would  furnish  no  cause  why 
this  bill  should  not  be  maintained  to  restrain  the  use  of 
the  stock  as  prayed.  The  granting  of  this  relief  would 
not  interfere  with  the  possession  of  the  receivers,  or  the 
authority  of  the  courts  appointing  them ,  over  .the  prop- 
erty in  their  hands. — Gay,  Hardie  &  Co.  v.  Brierjitld  Coal 
&  Iron  Co.,  94  Ala.  303,  11  So.  Rep.  353. 

5.  This  ground  of  demurrer,  as  well  as  the  two 
grounds  assigned  to  parts  only  of  the  bill,  fails,  under 
the  influence  of  what  has  already  been  said . 

b\  The  complainants  have  not  sued  within  a  reason- 
able time,  but,  after  full  knowledge  of  all  the  grounds 
of  complaint  now  complained  of,  or  full  opportunity  to 
acquire  such  knowledge,  acquiesced  in  such  acts  for  more 
than  six  years,  and  have  been  guilty  of  laches.  We  will 
consider  this  with  reference  to  the  acquisition  and  use 
of  the  Girard  stock.  It  is  our  opinion  so  far  as  it  relates 
to  that  cause  of  complaint,  that  the  contention  of  appel- 
lees can  not  be  supported.  Let  it  be  assumed  that  com- 
plainants were  fully  aware  of  the  ownership  of  the  stock 
by  the  Central  company,  from  the  time  it  was  acquired, 
and  of  that  company's  use  of  it  in  the  past,  and  acquiesced 
in  such  ownership  and  use,  this  fact  furnishes  no  reason 
why  they  should  be  obliged  to  submit  to  further  improp- 
er uses  of  the  stock.  The  abuses  committed  in  the  past 
are  the  very  grounds  and  causes  of  their 
present  interposition,  to  the  end  that  future  similar 
abuses  may  be  prevented.  The  use  of  the  stock  is  con- 
tinuing, and  we  can  conceive  of  no  just  reason  why  a 
party  interested,  and  otherwise  entitled  to  interfere,  may 
not  interfere,  at  any  period  of  such  use,  and  object  to  its 
continuance.     As  well  might  it  be  said  that  a  person  who 
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has  for  a  long  time,  suffered,  without  objection,  continu- 
ed trespasses  upon  his  property,  is  obliged,  by  reason  of 
his  silence,  to  submit  to  all  future  trespasses  which  the 
wrongdoer  may  be  disposed  to  commit.  We  hold  that 
the  right  to  restrain  the  use  of  the  stock  is  not  barred  by 
acquiescence.  This  conclusion  necessarily  results  in  the 
overruling  of  this  ground  of  demurrer,  although  the 
same  ground  seeks  to  raise  the  right  of  complainants  to 
set  aside  the  lease,  for,  like  the  others,  it  is  directed  to 
the  whole  bill.  As  the  question,  whether  complainants 
are  estopped  by  their  acquiescence  to  now  question  the 
validity  of  the  lease,  is  not  well  presented  by  the  demur- 
rer, we  announce  no  opinion  upon  it.  It  may  be  pre- 
sented in  the  lower  court  by  demurrer  or  otherwise  as  the 
parties  may  be  advised  is  appropriate . 

There  is  no  demurrer  raising  the  question  of  complain- 
ants '  right  to  an  accounting,  assuming  the  validity  of  the 
lease,  or  its  invalidity;  or  the  effect  upon  the  right  to  an 
account  of  the  allegation  that  the  Central  company  is  a 
mortgage  creditor  of  the  Girard  company,  and  its  pos- 
session of  the  latter 7s  property  that  of  a  mortgagee  in 
possession.  Those  questions  are  left  to  be  properly  pre- 
sented for  decision  to  the  court  of  chancery. 

We  entertain  no  doubt  that  the  fact  that  the  Central 
company  owns  and  controls  a  majority  of  the  Girard 
stock,  and  itself  practically  created  and  controls  the 
managing  and  governing  bodies,  two  or  more  of  the  offi- 
cers and  five  out  of  seven  of  the  directors  being  residents 
of  the  State  of  Georgia,  dispenses  with  the  necessity  for 
a  demand  upon  the  governing  body  to  institute  this  suit. 
Taking  the  facts  stated  in  the  bill  to  be  true,  the  demand 
would  be  fruitless — Mack  v.  DeBardelaben,  90  Ala.  400,8 
So.  Rep.  150;  M.  &  C.  R.  R.  Co.  v.  Woods,  supra,  and 
cases  cited  on  page  647. 

The  chancery  court  erred  in  its  ruling,  and  its  decree 
is  reversed,  and  a  decree  here  rendered  overruling  the 
demurrers  and  remanding  the  cause  for  further  proceed- 
ings. The  defendants  will  plead  to  or  answer  the  bill 
within  sixty  days,  with  power  in  the  chancery  court,  or 
chancellor  in  vacation,  to  extend  the  time  on  sufficient 
showing. 

Reversed,  rendered  and  remanded. 
Vol.  101. 
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Harwell  &  Clark  v.  Lehman  &  Son. 

1.  Plea  of set-off ;  when  not  nustamed  by  evidence. — When,  in  an  action 
on  a  note,  there  is  interposed  a  plea  of  set-off,  founded  upon  damages 
claimed  by  reason  of  plaintiff's  failure  to  deliver  certain  goods  as 
agreed  upon  when  the  note  sued  on  was  executed,  but  the  defendant 
does  not  introduce  evidence  of  the  difference  between  the  contract 
price  of  the  goods  and  their  value  at  the  time  and  place  of  delivery,  and 
thereby  fails  to  furnish  a  basis  for  the  ascertainment  of  the  damages 
claimed,  the  plea  of  set-off  is  not  sustained,  and  judgment  should  be 
rendered  for  plaintiff  on  such  plea. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  N.  I).  Denson. 

This  suit  was  on  a  note  by  appellants  to  appellees  for 
$75.99,  dated  August  5,  1891,  and  payable  1st  of  October 
thereafter.  There  was  no  plea  of  the  general  issue  ;  but 
there  were  two  special  pleas,  Nos.  1  and  2,  and  two 
others  in  short,  viz.,  failure  of  consideration  and  tender; 
but  there  was  no  evidence  introduced  on  the  two  latter. 
The  case  was  tried  on  the  special  pleas.  The  first  of 
these  was  a  plea  of  set-off  of  $50,  which,  it  is  averred, 
the  plaintiffs  owed  the  defendants  at  the  time  said 
note  was  executed  ;  and  it  is  further  averred  in  said  plea 
that,  at  the  time  said  note  was  executed,  there  was  an 
unsettled  account  between  plaintiffs  and  defendants, 
which  was  disputed  in  part,  and  it  was  agreed,  "that  in 
consideration  that  defendants  would,  at  that  time,  pay 
the  full  amount  claimed  by  plaintiffs,  and  execute  said 
note  declared  on,  the  plaintiffs  did  agree  in  writing  to 
sell  and  ship  to  defendants  one  barrel  of  McBrayer 
whisky  on  or  by  the  1st  of  October,  1891,  for,  and  at 
the  price  of  $2.85,  which  defendants  aver  was  90  cents 
under  the  market  value  of  such  goods/7  &c,  and  it  is 
also  further  averred  in  said  plea,  that  plaintiffs  failed 
and  refused  to  ship  to  them  the  said  barrel  of  whisky, 
which  contained  45  gallons  or  more  ;  and  in  consequence 
of  such  failure,  defendants  were  damaged  to  the  extent 
of  $40.50.  The  second  special  plea  is  to  the  effect  that 
plaintiffs  owed  the  defendants  $50  on  their  claim  against 
them  for  their  failure  to  ship  said  whisky,  whereby  they 
were  damaged  to  that  extent. 
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The  facts  of  this  case,  as  shown  by  the  bill  of  excep- 
tions, are,  that  defendants  below,  appellants  here,  owed 
the  plaintiffs,  appellees,  an  unsettled  account  for  goods 
and  merchandise  which  plaintiffs  had  sold  to  them.  The 
sales  had  been  made  to  defendants  by  one  A.  P.  Ingram, 
who  represented  the  plaintiffs.  James  L.  Harwell,  one 
of  the  defendants,  testified  that  all  the  transactions  they 
had  had  with  plaintiffs  were  through  said  Ingram ,  the 
travelling  salesman  of  plaintiffs  ;  that  they  notified  said 
Ingram  that  several  of  their  purchases  of  goods  from 
him  had  come  up  short,  for  which  they  claimed  an  off- 
set ;  that  Ingram  collected  moneys  due  from  defendants 
to  plaintiffs,  and  on  the  5th  August,  1891,  he  came  to 
defendants  for  a  settlement  of  their  accounts  with  plain- 
tiffs ;  that  it  was  shown  by  this  settlement  that  they 
owed  plaintiffs  some  $300,  and  they  paid  Ingram  all  that 
was  owing  except  $150.99,  and  for  this  amount  they  gave 
their  two  notes  payable  to  plaintiffs,  one  for  $75  and  the 
other  for  $75.99,  which  last  note  is  the  one  sued  on,  the 
first  note  for  $75  having  been  paid  by  defendants  ;  that  they 
refused  to  pay  the  one  sued  on ,  unless  plaintiffs  would 
ship  them  a  barrel  of  McBrayer  whiskey  of  1886,  at 
$2.85  per  gallon,  for  which  they  had  given  Ingram  an 
order  at  the  time  of  settlement. 

The  deposition  of  Simon  Lehman,  one  of  the  plaintiffs, 
was  offered  by  defendants,  who  testified,  that  plaintiffs 
were  wholesale  liquor  dealers,  and  had,  prior  to  August 
5,  1891,  the  date  of  the  note  in  suit,  sold  several  barrels 
of  whiskey  to  defendants  ;  and  on  that  day,  they  owed 
plaintiffs  $150.99,  for  which  they  gave  their  notes,  one  for 
$75,  due  September  15th,  1891,  which  was  paid,  and  one 
for  $75.99,  payable  October  1st,  1891,  which  has  not 
been  paid ;  that  plaintiff  did  not,  at  that  time,  owe  de- 
fendants any  money, — $50,  or  any  other  amount, — and 
never  acknowledged  that  they  owed  any  such  indebted- 
ness, nor  authorized  any  one  else  to  acknowledge  or  pay 
defendants  anything;  that  before  the  last  named  note 
became  due,  defendants  gave  an  order  for  a  barrel  of 
McBrayer  whiskey  at  $2.85  per  gallon,  which  plaintiffs 
did  not  ship,  because  defendants'  mode  of  conducting 
business  was  not  satisfactory  to  plaintiffs  ;  that  plaintiffs 
did  not  care  to  ship  to  them ,  because  they  took  so  long 
to  pay  their  bills ;  that  defendants  were  hard  to  deal 
with,  always  disputing  or  claiming  something,  to  evade 
Vol.  101. 
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or  put  off  paying  their  bills  ;  that  any  order  sent  by  In- 
gram was  sent  subject  to  plaintiffs'  approval;  that  he 
sent  an  order  for  one  barrel  of  McBrayer's,  188G,  at 
$2.85,  on  4  months,  but  not  in  any  way  conditional,  so 
far  as  plaintiffs  knew,  upon  defendants  signing  said 
notes,  for  the  amount  for  which  they  gave  their  note 
was  considerably  past  due  and  fully  owing  to  plaintiffs  ; 
that  Ingram  was  not  sent  to  defendants  by  plaintiffs 
under  any  special  orders ;  that  said  Ingram  makes  sales 
for  plaintiffs  on  commissions,  and  is  paid  according  to 
the  sales  he  makes.  He  collected  for  plaintiffs,  as  a 
matter  of  accommodation,  but  all  orders  and  collections 
he  sends  to  plaintiffs  are  subject  to  their  approval. 

The  defendants  then  offered  in  evidence  a  paper  writ- 
ing in  words  and  figures  as  follows :  "8-5,  1891.  In  con- 
sideration of  a  settlement,  we  agree  to  ship  to  Harwrell 
&  Clark  1  bbl.  McB.,  1886—2.85;  4  Mo's,  Oct.  1. 
[Signed]  A.  P.  Ingram  for  S.  Lehman  &  Son."  This 
paper,  as  was  shown,  was  given  by  Ingram  to  defend- 
ants, on  the  day  of  settlement.  It  was  objected  to  by 
plaintiffs  as  evidence  against  them ;  and  the  objection 
was  sustained,  and  defendants  excepted. 

This  was  all  the  evidence,  and  at  the  request  of  plain- 
tiffs in  writing,  the  court  gave  the  general  charge  in. 
their  favor,  to  which  defendants  excepted.  There  was 
judgment  for  plaintiffs.  The  defendants  appeal  and 
assign  as  error  the  exclusion  of  said  paper  writing,  the 
giving  of  the  general  charge  for  plaintiff,  and  the  judg- 
ment of  the  court  against  defendants. 

John  A.  Terrell,  for  appellants. 

H.  A.  Garrett,  contra. 

HARALSON,  J. — The  evidence  of  the  defendants 
makes  it  satisfactorily  appear,  that  they  owed  the  plain- 
tiffs the  full  amount  for  which  they  gave  their  notes. 
The  fact  that  they  gave  their  notes  for  it  is  prima  facie 
evidence  of  such  indebtedness.  The  only  claim  that  they 
make  against  the  note  sued  on  is,  that,  at  the  time  it  was 
given  to  Ingram,  they  claimed  that  some  of  the  goods, 
for  which  the  open  account  of  plaintiffs  against  them 
was  made,  had  come  up  short,  and  that  they  refused  to 
settle  the  same,  unless  plaintiff  would  ship  to  them  a 


Digitized  by 


Google 


628  SUPREME  COURT  [Nov.  Term, 

[Wells  et  al.  v.  Watson.] 

barrel  of  McBrayer  whiskey,  on  4  months  time,  at  $2.85 
per  gallon,  for  which  they  gave  Ingram  an  order,  at  the 
time  of  settlement.  The  plaintiffs  claim,  and  offer  evi- 
dence to  show,  that  Ingram  had  no  authority  to  repre- 
sent them  and  to  make  any  such  settlement ;  but  the 
contention  of  the  defendants  is,  that,  having  accepted 
and  sued  on  the  note,  given  with  such  a  condition,  the 
plaintiffs  ratified  Ingram's  agreement  to  ship  the  barrel 
of  whiskey  and  are  bound  by  it.  If  all  that  defendants 
claim  in  this  regard  were  conceded  the  evidence  is  want- 
ing, so  far  as  the  record  discloses,  to  show  that  defend- 
ants suffered  any  damage,  as  claimed  in  consequence  of 
plaintiffs'  failure  to  ship  said  whiskey.  The  measure  of 
damages  for  the  failure  to  deliver  goods  according  to 
contract  of  sale  is  the  difference  between  the  contract 
price  and  the  value  of  the  chattels  at  the  time  and  place 
of  delivery,  with  interest. — 5  Amer.  &  Eng.  Enc3rc.  of 
Law,  30 ;  3  Brick.  Dig.,  295,  §  27. 

What  the  value  of  the  whiskey  was,  at  the  time  and 
place  of  delivery,  no  where  appears,  without  which, 
there  was  no  basis  for  the  claim,  or  ascertainment  of 
damages,  by  way  of  set-off,  against  plaintiffs'  demand. 

The  court  committed  no  error  of  which  defendants 
can  complain,  in  its  rulings  on  the  exclusion  of  evidence; 
and  in  giving  the  general  charge  in  favor  of  plaintiffs, 
there  was  no  error.  The  defendants  failed  to  establish 
the  set-off  claimed. 

Affirmed. 


Wells  et  al.  v  Watson. 

Statutory  Action  of  Ejectment. 

1.  Recitals  of  deed  as  evidence  of  consideration. — As  against  an  ante- 
cedent judgment  creditor,  claiming  as  purchaser  at  a  sheriff's  sale 
under  execution  issued  on  his  judgment,  a  recital  in  a  deed  from  the 
judgment  debtor  to  a  third  party  is  no  evidence  of  the  payment  of  a 
valuable  consideration  by  the  grantee  therein,  and,  unaided  by  other 
evidence,  is  insufficient  to  sustain  the  conveyance  against  the  pur- 
chasing creditor. 
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Appeal  from  the  Circuit  Court  of  Covington. 

Tried  before  the  Hon.  John  P.  Hubbard. 

This  was  a  statutory  action  of  ejectment  brought  by 
the  appellee  against  the  appellants.  There  was  judg- 
ment for  the  plaintiff,  and  defendants  appeal.  All  the 
facts  are  sufficiently  stated  in  the  opinion. 

B.  H.  Lewis,  for  appellants. 

J.  D.  Gardner,  contra. 

STONE,  C.  J. — This  was  a  statutory  real  action,  in- 
stituted in  1890  by  Watson  against  Chandler  and  Dozier 
Wells,  for  the  recovery  of  the  land  described  in  the  com- 
plaint. Defendants  disclaimed  as  to  one  of  the  subdi- 
visions, and  as  to  this  part  of  the  tract  there  was  no 
contest.  As  to  the  other  part  of  the  tract  they  pleaded 
not  guilty,  which,  under  our  statute,  was  an  admission 
that  they  were  in  possession.  As  to  this  latter  parcel 
the  only  question  was,  which  party  had  the  better  title? 

Watson  made  title  as  follows  :  At  the  spring  term,  1879, 
of  the  circuit  court  of  Crenshaw  county,  Alabama — a 
county  adjoining  Covington — he,  Watson,  recovered  a 
judgment  against  Levi  Wells  and  Lizzie  Wells  for  $824. 
On  this  judgment  executions  were  issued  and  placed  with 
the  sheriff  at  the  following  dates,  sometimes  in  Cren- 
shaw county,  and  sometimes  in  Covington  county,  that 
is  to  say  :  On  March  27,  1879  ;  May  30,  1885  ;  Novem- 
ber 30,  ltf87;  May  17,  1888.  On  some  of  these  execu- 
tions partial  collections  were  made,  and  others  were  re- 
turned no  property  found.  No  question  is  raised  on  the 
bona  fides  of  this  debt;  and  that  in  large  part  it  remained 
unsatisfied.  On  May  17,  1889,  an  alias  execution  was 
issued  and  placed  in  the  hands  of  the  sheriff  of  Coving- 
ton county,  under  which  he  levied  on  the  lands  in  con- 
troversy ;  and  having  advertised  them  for  sale,  he  sold 
the  same  at  the  court  house  door  of  said  county,  Ezekiel 
Watson,  appellee,  became  the  highest  bidder,  and  was 
declared  the  purchaser.  He  received  the  sheriff's  deed, 
which  was  put  in  evidence. 

The  title  of  defendants  consisted  of  a  deed  executed 
by  L.  T.  and  Lizzie  A.  Wells,  bearing  date  November  15, 
1887,  by  which  they  conveyed  the  lands  to  M.  D.  Wells, 
on  a  recited  consideration  of  $600.     There  was  no  proof 
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offered  for  M.  D.  Wells  that  he  paid,  or  promised  to 
pay,  the  purchase  money,  save  the  recital  in  the  deed. 
The  question  raised  was,  whether  that  recital  in  the 
deed  was  sufficient  to  sustain  the  conveyance  against  the 
claim  of  an  antecedent  creditor  of  Levi  and  Lizzie  Wells. 
The  circuit  court  ruled  that  it  was  not,  and  Watson  had 
judgment  for  the  recovery  of  the  land.  That  ruling  of  the 
court  is  assigned  as  error,  and  this  presents  the  sole 
question  for  our  consideration. 

In  FAlis  v.  Allen,  80  Ala.  515,  2  So.  Rep.  676,  this 
court  said  :  "When  it  is  shown  that  the  attaching  cred- 
itor's debt  antedates  the  sale  or  conveyance,  the  burden 
is  on  the  grantee  to  prove  payment  of  an  adequate  and 
valuable  consider ation."  In  Hamilton  v.  Blackwell,  60 
Ala.  545,  we  said:  "On  the  clearly  established  fact, 
that  the  debt  to  complainant  was  older  than  the  deed  to 
Miss  Blackwell,  the  burden  was  on  her  to  show  by  proof 
that  the  debt  from  her  brother  to  her,  to  the  extent  of 
fifteen  hundred  dollars,  really  existed.' '  In  Tutwiler  v. 
Munford,  68  Ala.  124,  we  employed  this  language  :  "As 
against  antecedent  creditors,  and  those  holding  in  their 
right,  the  recitals  in  the  deed  from  Thomas  T.  to  Emma 
Munford  are  not  evidence  of  consideration/ '  See  also 
Lipscomb  v.  McClellan,  72  Ala.    151 ;  Calhoun  v.  Harmon, 

87  Ala.  277,  6  So.  Rep.  291 ;   Thorinqton  v.  City  Council, 

88  Ala.  548,  7  So.  Rep.   363  ;  Dollins  v.  Pollock,  89  Ala. 
351,  7  So.  Rep.  904,  and  authorities  cited. 

There  is  no  error  in  the  record. 
Affirmed. 


no  8»,  Webb  v.  Hawkins  Lumber  Co. 

ioi  on 

ioT~l»  Action  of  Assumpsit. 

124    889 

Il2i   Sal  1-     Statute  of  fraud*;  promise   to  answer  for  debt,  default   or   miscar- 

riage of  another. — When  at  the  instance  of  one  person,  goods  are  sold 
to  another  for  his  sole  use  and  benefit,  and  any  credit  whatever  is  ex- 
tended to  the  party  to  whom  the  consideration  moves,  the  debt  is 
that  of  the  latter,  and  the  other  party's  obligation  is  that  of  guaran- 
tor, which,  under  the  statute  (Code,  §  1732),  to  be  binding  must  be  in 
writing. 
Vol.  101. 
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2.  Same. — When  in  an  action  to  recover  for  goods  sold,  it  is  shown 
that  the  defendant  applied  to  the  plaintiff  to  fill  an  order  for  another 
person,  and  said  that  he,  the  defendant,  "would  guarantee  the  bill 
and  pay  for  it,"  and  that  thereupon  the  goods  were  shipped  and  the 
account  was  charged  on  the  books  of  the  plaintiff  to  the  person  for 
whom  the  goods  were  bought,  and  that  the  plaintiff  looked  for  pay- 
ment to  both  the  defendant  and  the  person  for  whom  the  goods  were 
boaght,  the  promise  of  the  defendant  was  to  answer  for  the  debt,  de- 
fault or  miccarriage  of  another  (Code,  §  1732),  and  to  be  binding 
should  have  been  in  writing,  expressing  a  consideration  signed  by 
him. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  W.  R.  Houghton,  Special  Judge. 
The  facts   of  this  case   are  sufficiently   stated  iij  the 
opinion . 

Albert  E.  Barnett,  for  appellant,  cited  Boy  kin  & 
McRaev.  Dohlonde  &  Co.,  37  Ala,.  577;  Marx  v.  Bell,  Moore 
&  Co. ,  48  Ala.  497;  Clark  v.  Jones  &  Bro.,  87  Ala.  474,  6 
So.  Rep.  362. 

John  H.  Miller  and  F.  E.  Blackburn,  contra,  cited 
Marx  v .  Bell ,  Moore  &  Co.,  48  Ala.  497;  Boykin  v.  Doh- 
lornde,  37  Ala.  578 ;  Rhodes  v.  Leeds,  3  Stew.  &  Porter, 
212  ;  Clark  v.  Jones  &  Bro.,  87  Ala.  474,  6  So.  Rep,  362  ; 
Ware  v.  Morgan,  67  Ala.  461;  1  Amer.  &  Eng.  Encyc.  of 
Law  401,  §  11 ;  Mechem  on  Agency,  8§  287,  288,  710 ; 
Nicholson  v.  Moog,  65  Ala.  471. 

McCLELLAN,  J. — This  cause  was  heard  and  deter- 
mined by  a  special  judge  of  the  circuit  court  on  its  mer- 
its without  the  intervention  of  a  jury.  Judgment  was 
rendered  for  the  plaintiff,  to  which  the  defendant  ex- 
cepted, and  the  propriety  of  the  court's  action  in  that 
respect  is  now  presented  for  our  consideration  by  a  bill 
of  exceptions ;  and  it  becomes  our  duty  to  review  that 
conclusion  and  judgment  on  the  evidence  "  without  any 
presumption  in  favor  of  the  court  below/'  and,  if  we 
find  error,  to  render  such  judgment  in  the  cause  as  the 
court  below  should  have  rendered,  or  to  reverse  the  judg- 
ment of  the  trial  court  and  remand  the  cause  for  further 
proceedings,  as  to  this  court  may  seem  right.  Acts 
1888-89,  p.800,g  7. 

The  action  is  on  an  account  for  goods  sold.  The  appel- 
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lant  and  one  Vann  were  joined  as  defendants.  Vann 
made  default,  and  judgment  went  against  him  accord- 
ingly. Webb  pleaded  the  general  issue  and  the  statute 
of  frauds.  The  latter  plea  presented  the  real  issue  in 
thfl  case.  Under  it  the  theory  of  the  defense  was,  that 
Webb's  promise  to  pay  the  amount  to  plaintiff  was  a 
promise  to  answer  for  the  debt  of  Vann,  and,  not  being 
in  writing,  was  avoided  by  the  terms  of  that  statute  as 
embodied  in  the  Code,  section  1732,  sub-section  3.  On 
the  trial  it  was  shown  that  both  Webb  and  the  plaintiff 
were  timber  dealers  or  manufacturers.  Vann  sent  an 
order  to  Webb  for  certain  lumber,  which  the  latter  did 
not  have,  and  which  was  of  a  class  not  manufactured  or 
dealt  in  by  him.  Webb  was  acquainted  with  Vann,  had 
had  dealings  with  and  furnished  him  lumber  before,  and 
at  this  time  there  was  an  arrangement  between  them  by 
the  terms  of  which  Webb  was  to  supply  Vann  lumber  in 
payment  of  the  rent  of  a  house  which  the  former  had 
leased  from  the  latter  and  was  occupying  at  a  rental  of 
twenty-five  dollars  per  month.  Some  rent  was  due  at 
the  time  of  this  transaction.  Webb,  not  being  able  to 
fill  the  order,  carried  it  to  plaintiff  for  the  purpose  of 
having  it  filled  by  the  latter.  He  had  no  authority  to 
get  the  lumber  from  plaintiff  and  have  it  charged  to 
Vann.  When  the  order  was  presented  to  plaintiff  with 
Webb's  request  that  he  fill  it,  plaintiff  told  Webb  that 
he  did  not  know  Vann,  and  inquired  if  he  was  good.  To 
this  Webb  replied  in  the  affirmative.  Plaintiff  again 
stated  that  he  did  not  know  Vann,  "and  Webb  then  said 
he  would  guarantee  the  bill  and  pay  for  it."  Plaintiff 
then  shipped  the  lumber  to  Vann  according  to  Webb's 
directions.  The  account  was  charged  to  Vann  on  plain- 
tiff's books,  and  the  bill  was  mailed  to  him.  It  was  af- 
terwards first  presented  to  him  for  payment.  "He  said 
Webb  would  pay  it,  as  there  was  an  arrangement  be- 
tween Webb  and  himself  by  which  Webb  was  to  furnish 
him  lumber  in  settlement  for  rent  of  a  house.  Plaintiff 
then  saw  Webb  who  said  he  was  renting  a  house  from 
Vann,  and  would  make  Vann  pay  the  bill,  and  that 
Vann  had  bought  the  lumber  from  him.  Plaintiff  after- 
wards saw  W^bb  an'!  Vann  together,  and  Webb  repeated 
his  statement  that  the  bill  should  be  paid."  Plaintiff 
testified  that  he  looked  to  both  Vann  and  Webb  for  pay- 
ment :  and  this  is  relieved  from  all  doubt  by  the  fact 
Vol.  101. 
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that  he  has  sued  them  both,  and  recovered  a  judgment 
against  both. 

On  the  foregoing,  which  we  find  to  be  the  facts  of  the 
case,  though  there  is  some  conflict  in  the  evidence,  we 
of  course  cannot  hesitate  to  declare  that  the  credit  upon 
which  the  lumber  was  sold  was  in  some  degree,  at  least, 
that  of  Vann,  and  that,  unless  there  is  something  in  the 
attitudes  sustained  to  each  other  in  this  transaction  by 
Webb  and  Vann  to  bring  the  case  within  an  exception 
to  the  operation  of  the  statute  referred  to,  the  debt  was 
that  of  Vann ,  since  he  received  the  property  which  as 
between  him  and  plaintiff  constituted  the  sole  consider- 
ation for  the  indebtedness,  and  Webb's  promise  was  to 
answer  for  the  debt  of  another  within  the  terms  of  the 
statute,  and  hence  voidable  at  his  election  because  not 
in  writing,  expressing- a  consideration  and  signed  by  him  ; 
for  the  rule  is  that  where  any  credit  is  extended  to  the 
party  to  whom  the  consideration  moves — where  he  is 
looked  to  at  all  for  payment  though  the  other  party  may 
be  in  much  greater  degree  relied  on — the  debt  is  his,  and 
the  other  party's  obligation  is  that  of  guarantor,  which 
to  be  binding  must  be  in  writing. — 8  Am.  &  Eng.  Encyc. 
of  Law,  p.  674,  n.  6,  pp.  678-9  notes ;  Foster  v.  Napier, 
74  Ala.  393;  Boy  kin  v.  Dohlonde,  37  Ala.  577;  Marx  v. 
Bell,  Moore  &  Co.,  48  Ala.  497  ;  Clark  v.  Jones  &  Brother, 
87  Ala.  474,6  So.  Rep.  362. 

We  do  not  think  the  facts  in  respect  of  the  relations 
between  Vann  and  Webb  take  the  case  out  of  the  stat- 
ute. Conceding  that  Webb  was  under  some  sort  of  obli- 
gation to  supply  lumber  to  Vann  it  does  not  appear  that 
this  transaction  was  intended  as  a  performance  of  that 
obligation.  On  the  contrary,  the  judgment  rendered  in 
this  case  against  Vann  demonstrates  in  a  way  to  con- 
clude the  plaintiff  on  that  point  that  Vann  did  not  re- 
ceive this  lumber  in  payment  of  Webb's  indebtedness  to 
him ,  and  that  by  its  receipt  that  indebtedness  was  in 
no  degree  lessened,  so  that  there  is  no  accommodation 
in  the  case  for  the  doctrine  that  a  contract  though  in 
form  to  answer  the  debt  of  another  is  original  and  not 
within  the  statute  when  there  is  a  valuable  considera- 
tion for  the  special  promise  moving  directly  to  the  prom- 
issor. 

Upon  like  considerations  it  is  manifest  that  there  is  no 
merit  in  appellee's  position  that,  as  the  testimony  of 
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Vann  shows  that  Webb  was  without  authority  to  make 
the  purchase  from  plaintiff  for  him,  he  did  not  bind 
Vann  thereby,  but,  on  a  familiar  general  rule,  having 
acted  as  agent  without  authority  to  bind  the  person  for 
whom  he  assumed  to  act,  he  bound  himself  as  in  an  orig- 
inal and  not  collateral  undertaking.  This  contention 
also  is  forever  closed  against  the  appellee  by  the  judg- 
ment against  Vann  which  is  a  conclusive  determination 
that  he  was  bound  by  the  contract  made  for  him  with 
the  plaintiff  either  because  of  original  authorization  to 
Webb,  or  because  of  subsequent  efficacious  ratification 
of  Webb's  acts. 

We  are,  therefore,  constrained  to  a  different  conclu- 
sion than  that  reached  by  the  court  below  as  to  Webb's 
liability,  and  to  hold  that  his  promise  was  within  the 
statute  of  frauds,  and  was  avoided  on  the  trial  bv  his 
plea  and  the  proof  of  it.  The  judgment  of  the  circuit 
court  is  reversed,  and  a  judgment  will  be  here  entered 
for  the  defendant  Webb. 

Reversed  and  rendered. 


liOT~634| 

lite  no! 

\scm        Christian  &  Daniel  v.  Niagara  Fire  In- 
Tsnsl  surance  Co. 

142    601 

Action  on  a  Fire  Insurance  Policy. 

1.  Fire  insurance  policy ;  limitations  therein. — The  stipulation  in  a  poli- 
cy of  insurance  that  the  company  "shall  be  liable  only  for  such  propor- 
tion of  the  whole  loss  as  the  insurance  bears  to  the  cash  value  of  the 
whole  property  thereby  insured  at  the  time  of  the  fire,"  and  that 
"other  concurrent  insurance  [is]  permitted  without  notice  until  re- 
quired," limits  the  insurance  company's  liability  to  the  proportion 
the  insurance  bears  to  the  cash  value  of  the  property  at  the  time  of 
the  loss,  without  regard  to  the  existence  of  concurrent  insurance. 

2.  Limitations  in  fire  insurance  policy;  whatnot  unreasonable. — In  an 
open  fire  insurance  policy  on  cotton  in  a  warehouse,  the  limitation 
that  the  company  "shall  be  liable  only  for  such  proportion  of  the 
whole  loss  as  the  insurance  bears  to  the  cash  value  of  the  whole  prop- 
erty thereby  insured  at  the  time  of  the  fire,"  is  not  unreasonable  or 
unjust,  nor  contrary  to  law7  or  public  policy. 

3.  Plea  of  tender;  error  without  injury. — Although  a  plea  of  tender  is 
Vol.  101. 
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defective  in  not  averring  that  the  defendant  brought  the  money  into 
court,  the  overruling  of  a  demurrer  to  such  defective  plea  by  the  trial 
court  does  not  justify  a  reversal  of  the  judgment,  when  another  plea 
of  tender  to  the  same  count  of  the  complaint  was  in  legal  form  and  in 
all  respects  sufficient,  and  the  evidence  showed,  without  dispute, 
that  the  money  was  actually  brought  into  court  at  the  time  both  pleas 
were  filed. 

4.  Variance  between  replication  and  complaint. — A  replication  to  a 
plea  can  not  set  up  a  cause  of  action  different  from  that  declared  on 
in  the  complaint ;  and  when,  in  an  action  on  an  insurance  policy  the 
plaintiff  declares  on  the  policy  as  a  valid,  binding  contract,  he  can 
not,  by  replication  to  defendant's  pleas,  avoid  its  conditions  by  allega- 
tions of  fraud,  which  vitiate  the  contract. 

5.  Pleading*;  promise  without  consideration. — It  is  a  good  and  valid  de- 
fense against  an  action  on  a  stated  account  that  the  promise  declared 
on  in  the  complaint  was  wholly  without  consideration,  and  a  plea 
which  alleges  facts  showing  this  defense  is  not  demurrable. 

Appeal  from  the  Circuit  Court  of  Tuscaloosa. 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  was  an  action  brought  by  the  appellant  against 
the  appellee  to  recover  the  amount  due  on  a  fire  insurance 
policy,  whereby  the  defendant  insured  the  plaintiffs 
against  all  loss  or  damage  by  fire  on  certain  cotton  own- 
ed by  the  plaintiffs  and  stored  in  their  warehouse. 

The  complaint  contained  three  counts,  as  stated  in  the 
opinion.  The  defendant  filed  five  pleas  in  answer  to 
said  complaint,  the  substance  of  which  were  as  follows  : 
No.  1,  in  answer  to  1st  count  of  complaint,  admitted  the 
execution  of  the  policy  alleged,  and  the  liability  of  the 
defendant  thereunder,  and  attaches  the  insurance  policy 
as  an  exhibit,  and  makes  the  same  a  part  of  the  plea, 
but  denies  that  defendant  is  liable  for  the  full  amount 
claimed,  but  for  a  less  amount,  and  tenders  the  amount 
admitted  to  be  due.  No.  2.  ' ' The  defendant  saith  that 
•  this  defendant  tendered  to  the  plaintiffs  the  amount  due 
to  him,  to-wit,  $387.  21-100,  before  the  action  was  com- 
menced.' '  No.  3,  denies  each  and  every  allegation  of 
the  complaint.  No.  4,  denies  each  and  every  allega- 
tion of  the  second  count  of  the  complaint.  No.  6,  is  as 
follows  :  "Comes  the  defendant  and  for  further  answer 
to  the  second  count  of  plaintiffs'  complaint  says  that  if 
any  account  has  been  stated  between  plaintiffs  and  de- 
fendant, it  was  founded  upon  a  mistake  of  law  and  of 
facts  as  to  the  measure  of  liability  of  defendant  under  a 
contract  of  insurance  made  by  it  with   plaintiffs,  a  copy 
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of  which  is  hereto  attached  and  marked  'Exhibit  A' 
and  made  a  part  of  this  plea.  Defendant  avers  that  on 
to-wit,  the  lyth  day  of  February,  1891,  there  were  covered 
by  said  contract  or  policy  of  insurance  forty  bales  of  cot- 
ton of  the  aggregate  value  of  seventeen  hundred  and 
forty-three  35-100  dollars ;  that  on  that  day  a  fire  des- 
troyed a  warehouse  in  which  that  cotton  was  contained, 
and  seventeen  bales  of  the  forty  were  destroyed,  and 
twenty-three  bales  were  saved  harmless ;  that  the  value 
of  the  said  seventeen  bales  destroyed  by  fire  was  seven 
hundred  and  fifty  04-100  dollars ;  that  the  total  liability 
of  defendant  for  said  loss  under  the  terms  of  said  contract 
was  three  hundred  and  eighty-seven  21-100  dollars  ;  and 
any  acknowledgment  of  liability  beyond  that  amount  on 
tiie  part  of  this  defendant,  if  such  were  made,  was  found- 
ed upon  mistake  as  to  the  measure  of  its  liability  and 
without  consideration.' y  The  plaintiff  filed  six  demur- 
rers to  these  pleas  ;  the  first  was  addressed  to  the  1st  and 
3d  pleas,  because  of  inconsistency;  one  admitting  the 
execution  of  policy  and  liability  thereunder,  and  tender- 
ing the  amount  due,  while  the  other  denied  the  execution. 
The  2d  demurrer  was  addressed  to  the  3d  plea,  and  as- 
signed as  its  ground  that  said  plea  denied  the  exe- 
cution of  a  written  instrument  on  which  suit  was  brought, 
and  is  not  sworn  to.  The  3d  demurrer  was  addressed  to 
the  1st  plea,  on  the  ground  that  it  is  not  a  sufficient  plea 
of  tender,  in  failing  to  aver  that  the  amount  had  been 
always  kept  good  from  the  time  of  making  it.  The  4th 
demurrer  was  also  addressed  to  the  1st  plea,  on  the  ground , 
that  the  same  was  insufficient  as  a  plea  of  tender,  in  fail- 
ing to  aver  a  tender  of  the  full  amount  with  interest.  The 
5th  demurrer  is  addressed  to  the  6th  plea,  on  the  ground 
that  it  sets  up  an  immaterial  issue,  and  is  an  insufficient 
plea  because  it  alleges  that  the  settlement  was  made  un- 
der a  mistake  of  law.  The  6th  demurrer  is  addressed  to 
the  same  plea,  on  the  ground  that  it  sets  up  the  facts  on 
which  the  settlement  and  compromise  was  made,  and 
fails  to  allege  that  said  facts  were  not  true,  or  that  there 
was  any  mistake  as  to  the  facts  on  which  said  settle- 
ment was  made.  The  court  overruled  each  of  these  de- 
murrers ;  and  plaintiffs  then  filed  nine  replications  to 
said  pleas. 

The  first  replication  was  addressed  to  the  1st  plea,  and 
set  up  the  fact  that  the  insurance  policy  which  was   set 
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forth  in  said  plea  did  not  contain  and  properly  set  forth 
the*  contract  of  insurance  which  plaintiff  made  with  de- 
fendant, and  on  which  the  suit  is  brought ;  that  the  con- 
tract on  which  this  suit  was  brought  was  for  20  bales 
of  cotton,  at  $45  per  bale,  in  a  certain  warehouse,  while 
that  shown  in  the  plea  was  different  from  this,  and 
further,  that  since  the  making  of  the  contract  on  which 
the  suit  was  brought,  defendant  had  changed  said  policy 
without  plaintiffs' knowledge  or  consent,  by  pasting  on 
to  said  contract  a  clause  limiting  the  liability  of  defend- 
ant under  said  policy .  The  2d  replication  was  addressed 
to  the  same  plea,  and  setup  substantially  the  same  facts 
as  the  first,  with  the  additional  facts,  that  defendant  had 
stamped  or  written  across  and  over  said  limiting  clause, 
so  pasted  on  the  policy,  the  words,  "Niagara  Fire  Insur- 
ance Co."  in  large  red  letters  for  the  purpose  of  obscur- 
ing from  plaintiffs  said  limiting  clause,  and  that  said 
letters  did  have  the  effect  of  obscuring  said  clause  from 
plaintiffs,  and  prevented  them  from  detecting  or  seeing 
said  clause .  The  3d  replication  is  addressed  to  the  same 
plea,  and  sets  up  the  fact  that,  after  the  loss  had  occurred 
under  said  policy,  the  plaintiffs  and  defendant  met 
for  the  purpose  of  adjusting  and  settling  said  loss,  and 
that  they  did  then  adjust  said  loss  and  agreed  on  the 
amount  defendant  should  pay  under  said  policy,  which 
amount  defendant  agreed  to  pay,  and  plaintiffs  agreed 
to  accept  the  same  in  full  satisfaction  of  said  claim ,  and 
that  it  was  a  greater  amount  than  defendant  now  offers  to 
pay.  The  4th  and  5th  replications  are.  substantially  the 
same  as  the  3d,  except  they  are  in  different  language, 
and  addressed  to  the  1st  and  2d  pleas.  The  6th  and  8th, 
went  to  the  1st  and  2d  pleas .  They  set  out  the  facts  and 
charge  fraud  on  the  part  of  defendants  in  altering  and 
changing  said  insurance  policy.  The  7th  replication,  to 
1st  plea,  sets  up  a  waiver  of  said  limiting  clause  by 
defendant,  after  the  loss  and  after  a  full  investigation 
of  all  the  facts  and  circumstances,  agreeing  to  pay  a 
certain  sum  in  settlement  of  the  claim  under  the  policy 
for  the  loss.  The  9th  replication,  to  said  first  plea,  sets 
up  the  fact  that  said  limiting  clause  under  said  contract, 
was,  by  its  terms,  only  to  apply  in  case  of  other  insurance 
on  the  property  destroyed,  and  that  hence  said  clause 
had  no  application  in  this  case.  On  motion  of  defend- 
ant each  of  said  replications  was  stricken  from  the  files, 
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and  plaintiffs  forced  to  trial  on  said  complaint  and  pleas . 

The  testimony  for  the  plaintiffs  tended  to  show  that  at 
the  time  they  took  out  the  policy  of  insurance,  on  which 
this  action  was  founded,  there  were  stored  in  the  ware- 
house 20  bales  of  cotton;  that  when  they  went  to  the  de- 
fendant's agent  to  get  insurance  they  told  him  they 
wanted  a  '  'straight  policy"  on  their  cotton  and  that  they 
never  noticed  the  policy  with  the  limitation  clause  pasted 
on  the  side  of  it  until  after  the  fire  ;  that  after  the  fire 
the  agent  of  the  defendant,  who  issued  the  policy,  came 
to  the  plaintiffs'  place  of  business  with  one  Williams, 
whom  he  introduced  as  the  agent  of  the  defendant,  who 
had  come  for  the  purpose  of  adjusting  and  settling  the 
loss  ;  that  the  plaintiffs  came  to  an  agreement  with  the 
said  Williams,  by  which  the  company  was  to  pay  $750 
for  the  17  bales  of  cotton  ;  and  that  it  was  on  this  agree- 
ment and  understanding  the  plaintiffs  made  out  their 
proof  of  loss.  On  the  other  hand,  the  testimony  for  de- 
fendant tended  to  show  that  the  said  Williams  was  not 
its  authorized  agent  to  alter,  change  or  modify  the  con- 
ditions of  the  policy  ;  that  he  was  simply  an  agent  of 
the  defendant's  authorized  agent,  and  employed  by  the 
defendant's  agent ;  and  that  when  the  defendant's  autho- 
rized agent  went  to  the  plaintiffs  he  told  them  that  Will- 
iams had  made  a  mistake,  and  that  under  the  limitation 
clause,  which  is  copied  in  the  opinion,  they  were  only 
entitled  to  $887.21,  which  he  tendered  to  plaintiffs, 
but  this  amount  was  refused.  The  defendants  also 
showed  that  this  .amount  was  paid  into  court. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  defendants,  gave  the  following 
written  charge  to  the  jury  :  "If  the  jury  believe  the  evi- 
dence they  will  find  for  the  defendant  upon  the  plea  of 
tender."  The  plaintiffs  duly  excepted  to  the  giving  of 
this  charge .  There  was  judgment  for  the  defendant ;  and 
the  plaintiffs,  on  this  appeal  prosecuted  by  them,  assign 
as  error  the  rulings  on  the  pleadings,  the  giving  of  the 
affirmative  charge  requested  by  defendant,  and  the  judg- 
ment rendered. 

Wood  &  Mayfield  and  A.  B.  McEachin,  for  appel- 
lants.— The  second  demurrer,  which  was  addressed  to 
the  3d  plea,  should  have  been  sustained,  since  such  plea 
in  effect  denied  the  execution  of  the  policy,  and  should 

Vol.  101. 


Digitized  by 


Google 


1893.  ]  OF  ALABAMA .  639 

[Christian  &  Daniel  v.  Niagara  Fire  Insurance  Co.] 

have  been  sworn  to. — Montg.  &  Mobile  R.  Co.  v.  Gilmer, 
85  Ala.  423,  5  So.  Rep.  138;  Manning  v .  Maroney,  87  Ala. 
563,  6  So.  Rep.  343  ;  Code,  §§  2676,  2770 ;  Equitable  Ace't 
Ins  Co.v.  Osborn,  90  Ala.  201,  9  So.  Rep.  869.  The  2d 
plea,  which  was  the  plea  intended  as  a  plea  of  tender, 
was  fatally  defective,  on  the  grounds  alleged  in  the  de- 
murrer, and  the  demurrer  should  have  been  sustained. — 
Frank  v.  Pickens,  69  Ala.  369  ;  Com.  Fire  Ins.  Co.  v.  Allen, 
80  Ala.  571, 1  So.  Rep.  202;  Maxwell  v.  Moore,  95  Ala. 
166 ;  Alexander  v.  Caldwell,  61  Ala.  543. 

The  demurrer  to  the  6th  plea  ought  to  have  been  sus- 
tained ;  that  a  settlement  is  made  or  money  paid ,  under 
a  mistake  of  law,  is  no  defense  to  the  action.  All  per- 
sons are  conclusively  presumed  to  know  the  law. — Lesslie 
v.  Richardson,  60  Ala.  563;  Hemphill  v.  Moody,  64  Ala. 
468  ;  Haden  v.  Ware,  15  Ala.  149  ;  Town  Council  v.  Burnett, 
34  Ala.  400.  One  who  solicits  and  writes  insurance  for 
a  company  is  the  general  agent  of  the  company,  and 
may  waive  forfeitures  and  conditions  in  insurance  poli- 
cies, notwithstanding  clauses  in  the  policy,  that  no  agent 
has  such  power. — Mechem  on  Agency,  g  93;  Carrugi  v. 
Atlantic  Fire  Ins.  Co.,  2  Amer.  Rep.  567;  3  Amer.  Rep. 
76;  Ins.  Co.  v.  Young,  58  Ala.  477;  97  Amer.  Dec.  383; 
96  Amer.  Dec.  83.  When  a  loss  has  been  adjusted  and 
a  promise  made  to  pay  the  same,  or  even  an  acknowl- 
edgment by  the  insurer  that  a  certain  sum  is  due  under 
the  policy,  that  will  support  an  action,  and  the  amount 
agreed  on  can  be  recovered  in  a  suit  on  the  common 
counts  as  an  account  stated. — Chitty's  Pleadings,  Vol.. 
1,358;  Phillip  on  Insurance,  §  1815;  Park  on  Insurance, 
Vol.  1,  260 ;  Levy  v.  Peabody  Ins.  Co.,  27  Amer.  Rep.  598; 
Farmers'  &  Merch.  Ins.  Co.  v.  Chestnut,  50  111.  112;  Illinois 
Mat.  Fire  Ins.  Co.  v.  Archdeacon,  82  111.  236;  s.  c. 
25  Amer.  Rep.  313;  Stachie  v.  St.  Paul  Ins.  Co.,  35  Amer. 
Rep.  772. 

Hargrove  &  VandkGraaff,  contra. — Plaintiffs*  first 
demurrer  for  misjoinder  of  defendant's  pleas  (1)  and  (3) 
was  properly  overruled  for  the  reason  that  the  alleged  in- 
consistency assigned  for  cause  does  not  exist.  Plea  No. 
(3)  does  not  deny  the  execution  of  the  policy. — L.  &  N. 
It.  Co.  v.  Trammell,  93  Ala.  350,  9  So.  Rep.  870;  A.G.S. 
R.  R.  Co.  v.  Frazier,  93  Ala.  45,  9  So.  Rep.  303.  The  de- 
murrers to  plea  No.  6    were  properly  overruled.     The 
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first  ground  goes  only  to  part  of  the  plea,  which  alleges 
mistake  not  merely  of  law  but  of  fact.  Demurrer  was 
not  the  proper  remedy — Kennon  v.  \V.  U.  Tel.  Co.,  92 
Ala.  3v*9,  9  So.  Rep.  200;  Ernst  Bros.  v.  Hollis,  86  Ala. 
511,  5  So.  Rep.  738.  The  making  of  the  contract  of  in- 
surance was  wholly  within  the  power  of  the  parties,  and 
the  conditions  imposed  thereon  were  neither  unjust  nor 
inequitable. — Wood  on  Fire  Insurance,  (2d  Ed.),  gg  40, 
478;  Peoria  M.  &  F.  Ins.  Co.  v.  Wilson,  5  Minn.  53. 

COLEMAN,  J. — The  action  was  to  recover  an  amount 
claimed  to  be  due  upon  a  fire  policy  of  insurance.  The 
declaration  consists  of  three  counts  ;  the  first  in  the  com- 
mon form  on  the  policy,  averring  the  insurance  of  cot- 
ton, the  destruction  of  seventeen  bales,  &c.  by  fire;  the 
second  count  is  upon  an  account  stated,  and  the  third, 
for  money  had  and  received.  Several  assignments  of 
error  are  made  upon  the  rulings  of  the  court  upon  the 
pleadings,  but  we  are  of  opinion  that  a  few  general  prin- 
ciples will  settle  them  all.  To  the  first  count  there  was 
a  special  plea,  setting  out  the  entire  policy  of  insurance, 
one  clause  of  which  limited  the  extent  of  the  liability  of 
the  insurance  company ,  followed  by  an  averment  of  facts 
which,  if  true,  under  the  construction  of  the  limiting 
clause  contended  for  by  the  defendant,  showed  a  certain 
amount  to  be  due,  and  a  plea  of  tender  in  legal  form  of 
this  amount.  A  demurrer  to  this  plea  was  overruled, 
the  correctness  of  which  ruling  involves  the  construction 
of  the  limiting  clause  of  the  policy.  It  is  as  follows : 
"Ordinary  form  for  open  warehouses.  On  cotton  in 
bales,  their  own,  or  held  by  them  in  trust,  or  on  com- 
mission, or  on  joint  account  with  others,  or  sold  but  not 
delivered,  contained  in  McGee's  warehouse,  situated  in 
North  Port,  Alabama.  It  is  understood  and  agreed  to 
be  a  condition  of  this  insurance  that  this  policy  shall  not 
apply  to  or  cover  any  cotton  which  may,  at  the  time  of 
loss,  be  covered  in  whole  or  in  part  by  or  under  the  pro- 
tection of  any  marine  insurance,  or  policy  of  any  marine 
company;  and  further,  that  this  company  shall  be  liable 
only  for  such  proportion  of  the  whole  loss  as  the  insur- 
ance bears  to  the  cash  value  of  the  whole  property  here- 
by insured,  at  the  time  of  the  fire.  Other  concurrent 
insurance  permitted  without  notice  until  required." 
The  plea  then  averred  that  there  were  forty  bales  of  cot- 
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ton  in  the  warehouse  covered  by  the  policy  at  the  time 
of  the  fire,  that  twenty-three  bales  were  saved  from  the 
fire,  and  seventeen  bales  destroyed.  It  then  averred  the 
cash  value  of  the  whole  property  insured  (forty  bales) ,  the 
value  of  the  cotton  destroyed  (seventeen  bales) ,  and  the 
tender  of  the  amount  of  liability  under  the  limitation 
clause.  The  demurrants  contend  that  this  clause 
can  have  no  application  where  there  are  not  con- 
current policies  issued,  and  there  being  none  averred  in 
the  plea,  the  insurer  is  liable  for  the  whole  loss.  Tho 
words  used  in  the  condition  of  the  policy  which  we  have 
quoted  will  not  admit  of  this  contention.  It  expressly 
stipulates  against  a  liability  for  the  whole  loss  in  the 
event  the  value  of  the  property  covered  by  the  policy  ex- 
ceeds the  amount  of  the  insurance,  and  says,  "this  com- 
pany shall  be  liable  only  for  such  proportion  of  the  whole 
loss  as  the  insurance  bears  to  the  cash  value  of  the 
whole  property  hereby  insured  at  the  time  of  the  fire." 
The  insurance  was  for  nine  hundred  dollars,  the  cash 
value  of  the  whole  property  covered  by  the  policy  was 
averred  to  be  $1,743.35,  the  loss  valued  at  $750,  the  pro- 
portionate liability  of  the  insurance  company  $387.21, 
which  amount  was  tendered  and  brought  into  court. 
There  does  not  seem  to  be  any  difficulty  or  ambiguity 
about  the  construction  of  the  limitation  clause  of  the 
policy,  or  in  ascertaining  the  proportionate  liability.  The 
insurance  company  was  liable  for  a  fraction  over  51 A 
per  cent,  of  the  whole  loss,  and  the  insured  for  some- 
thing less  than  48£  per  cent.  We  do  not  concur  in  the 
proposition,  that  the  clause  is  unreasonable  and  unjust, 
and  for  this  reason  ought  not  be  sustained.  True,  the 
amount  of  property  which  an  open  policy,  or  "blanket 
policy",  as  it  is  sometimes  called,  of  this  character  could 
be  made  to  cover,  under  some  circumstances,  might  be 
so  valuable,  that  a  recovery  for  loss  by  fire  would  not  be 
•  commensurate  with  the  premium  paid,  but  this  condi- 
tion can  not  occur  except  by  the  voluntary  action  of  the 
insured.  The  amount  of  the  insurance  is  nine  hundred 
dollars.  By  not  permitting  the  value  of  the.  property 
insured  to  exceed  the  amount  of  the  insurance,  the  en- 
tire loss  is  recoverable.  If  the  whole  property  insured 
had  not  exceeded  nine  hundred  dollars,  the  entire  loss 
would  be  recoverable  under  the  provisions  of  the  policy. 
The  risk  the  insured  carries,  under  the  provisions  of  this 
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policy,  is  increased  in  proportion  as  he  increases  the 
value  of  the  property  covered  by  the  policy  beyond  the 
amount  of  the  insurance,  and  the  extent  of  the  liability 
of  the  insurer  is  proportionately  diminished.  We  know 
of  no  rule  of  law  or  public  policy,  which  prohibits  an 
insurance  company  from  limiting  the  risk  it  will  Carry. 
Its  premiums,  in  great  part,  are  regulated  by  the  amount 
of  risk.  If  the  insured  had  taken  out  a  policy  for 
eighteen  hundred  dollars,  an  amount  equal  in  value  to 
the  whole  property  covered  by  the  policy  at  the  time  of 
the  fire,  the  company  would  have  been  liable  for  the 
whole  of  the  loss.  The  demurrer  was  properly  over- 
ruled. 

The  second  plea  to  the  first  count,  as  a  plea  of  tender, 
was  defective  in  not  averring  "and  now  brings  the 
money  into  court."  We  would  not  be  justified  in  re- 
versing this  case  because  of  this  defective  plea,  when  the 
first  plea  to  the  same  count,  was  in  legal  form  as  a  plea 
of  tender,  and  the  evidence  shows,  without  dispute, 
that  the  money  was  actually  paid  into  court,  at  the  time 
of  filing  these  pleas. 

It  is  elementary  that  a  replication  to  a  plea  can  not 
set  up  a  cause  of  action  different  from  that  declared  on. 
The  first  count,  declares  upon  a  contract  of  insurance. 
To  recover  on  this  count  the  plaintiff  is  required  to  prove 
a  valid,  subsisting  contract.  The  facts  averred  in  one  of 
the  replications,  if  true,  stamps  the  contract  as  fraudu- 
lent and  void  as  to  plaintiff.  The  plaintiff  can  not  count 
on  the  contract  for  a  recovery,  as  a  valid  contract,  and 
by  replication  to  defendant's  plea  avoid  its  provisions 
for  fraud.  He  sues  ex  contractu,  his  replication  shows  a 
tort. —  Winter  v.  Mobile  Savings  Bank,  54  Ala.  174;  1 
Chitty  PL,  643;  Me  Aden  v.  Gibson,  5  Ala.  341.  The 
court  did  not  err  in  its  rulings  upon  the  plaintiffs'  repli- 
cations to  the  pleas  of  the  defendant  to  the  first  count  of 
the  complaint. 

To  the  second  count  of  the  complaint,  that  which 
counted  upon  a  stated  account,  the  defendant  pleaded 
two  pleas,  the  first  the  general  issue,  and  the  sec- 
ond a  special  plea.  Under  the  evidence  in  this  case 
and  that  proposed  to  be  proven  by  plaintiff,  the  second 
count  was  not  made  out,  and  the  plaintiff  failed  upon  the 
general  issue.  We  do  not  understand  the  special  plea  to 
the  second  count,  as  bearing  the  construction  contended 
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for  by  plaintiff.  True  the  piea  says  if  any  promise  to  pay 
was  made,  it  was  made  upon  a  mistake  of  law  and  fact, 
and  if  the  plea  had  stopped  here  it  would  be  subject  to 
criticism ,  but  this  conclusion  is  followed  by  a  statement 
of  facts,  which,  if  true,  brings  the  defense  clearly  within 
the  principle  declared  in  Ernst  Bros,  v.  Ilollis,  86  Ala. 
511 ,  5  So.  Rep.  738.  A  promise  to  pay  a  claim  which  is 
absolutely  without  merit,  and  not  based  on  colorable 
right,  and  the  promisee  surrenders  nothing  and  is  not 
injured,  can  not  support  an  action  either  at  law  or 
equity. — Prince  v.  Prince,  67  Ala.  565;  Prater  v.  Miller, 
25  Ala.  320.  The  gravamen  of  this  plea  is,  that  if  any 
promise  or  agreement  to  pay  was  made  by  a  competent 
agent,  it  was  without  consideration  to  support  rt.  The 
facts  averred  sustain  this  conclusion  of  the  plea. 

It  is  clear  to  our  minds  that  the  amount  tendered  and 
paid  into  court  by  the  defendant  was  the  full  measure  of 
the  recovery  plaintiff  was  entitled  to ;  and  as  there  was 
no  dispute  of  the  facts  upon  these  issues,  the  court  did 
not  err  in  its  instructions  to  the  jury. 

Affirmed, 


Purifoy,    Auditor,    &c.    v.    Andrews, 
Treasurer,  &c. 

Application  for  Mandamus. 

1.  Act  to  pay  solicitors'  salaries;  counties1  right  to  surplus  in  the  state 
treasury. — Under  the  provisions  of  the  "act  to  pay  solicitors'  salaries/' 
approved  February  28, 1887,  (Acts  1886-87,  p.  161),  there  must  be  an- 
nual adjustments  and  ascertainments  of  the  surpluses  of  solicitors' 
fees  paid  into  the  state  treasury  over  and  above  the  salaries  of  solic- 
itors, by  deducting  the  aggregate  of  the  salaries  of  solicitors  from 
the  aggregate  of  all  solicitors'  fees  paid  into  the  state  treasury  during 
the  preceding  year,  from  whatever  source  derived  ;  and  each  county 
is  then  entitled  to  receive  its  proportionate  share  in  the  remainder. 

2.  Same;  computation  without  regard  to  judicial  circuits  or  act  of 
February  25,  J 889. — Such  annual  adjustments  and  ascertainments 
must  be  made  without  regard  to  the  judicial  circuits,  and  are  un- 
affected by  the  act  approved  February  25,  1889,  (Acts  1888-89,  p.  55), 
providing  for  payments  out  of  the  state  treasury  of  the  costs  in  cases 
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where  the  defendants  are  sentenced  to  imprisonment  in  the  peni- 
tentiary. 

3.  Mandamus,  to  compel  auditor  to  drarv  warrant  for  counties'  shan*  of 
surpluses  in  state  treasury  from  solicitors'  fee*. — After  adjustment  and 
ascertainment  of  the  surplus  of  solicitors'  fees  in  the  state  treasury, 
over  and  above  the  salaries  paid  solicitors,  as  provided  by  act  of  Feb- 
ruary 28,  1887,  (Acts  1886-87,  p.  161).  the  auditor  must  draw  his  war- 
rants on  the  treasurer  in  favor  of  the  counties,  respectively,  for  the 
several  sums  ascertained  to  be  due  them  ;  and  upon  his  refusal  to  do 
so,  he  may  be  compelled  thereto  by  mandamus. 

Appeal  from  the  City  Court  of  Montgomery. 

Heard  before  the  Hon   Thos.  M.  Arrington. 

The  appellee,  W.  D.  Andrews,  as  treasurer  of  Barbour 
county,  filed  his  petition,  addressed  to  the  judge  of  the 
city  court  of  Montgomery,  praying  for  a  writ  of  man- 
damns  to  compel  the  appellant,  John  Purifoy,  as  Auditor 
of  the  State  of  Alabama,  to  draw  his  warrant  on  the 
state  treasurer,  in  favor  of  the  petitioner  for  the  sum  of 
$2,417.29,  the  amount  alleged  to  be  due  to  the  county  of 
Barbour  out  of  the  sjirplus  money  alleged  to  be  in  the 
state  treasury,  arising  from  solicitors'  fees  which  accrued 
during  the  years  1889,  1890,  1891  and  up  to  September 
30,  1892,  after  paying  the  solicitors'  salaries  during  that 
time. 

The  petition  alleged  that  according  to  the  report  of 
the  Auditor  for  the  year  ending  September  30,  1892. 
there  was  in  the  state  treasury,  after  paying  the  solic- 
itors and  their  assistants,  a  surplus  amounting  to  $39, 
533.86 ;  that  $8,002.^8  of  said  sum  arose  from  fees  paid 
into  the  treasury  from  the  several  counties  composing 
the  third  judicial  circuit,  and  that  of  said  sum  the 
county  of  Barbour  was  entitled  to  have  returned  or  paid 
to  it  the  sum  of  $2,417.29.  The  alleged  right  to  the 
fund  in  question,  on  the  part  of  the  appellee,  is  based  on 
the  act  approved  February  28,  1887,  to  pay  salaries  to 
solicitors  instead  of  the  fees  which  they  earned,  and  to 
require  their  fees  paid  into  the  state  treasury.  (Acts 
1886-87,  p.  161.) 

To  the  petition  the  Auditor  filed  his  answer  denying 
that  his  report  showed  any  amount  of  surplus  money  in 
the  state  treasury  after  paying  the  salaries  of  solicitors, 
and  pointing  out  that  the  matter  shown  by  said  report 
was  only  an  amount  of  solicitors'  fees  retained  in  the 
state  treasury,  under  the  provisions  of  the  act  of  Feb- 
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ruary  25,  1869,  to  provide  ftfr  the  payment  of  costs  of 
conviction  in  cases  where  defendants  are  sentenced  to 
the  peniteutiary.     (Acts  1888-89,  p.  55.) 

The  auditor  then,  as  part  of  his  answer,  filed  certain 
tabulated  statements  showing,  as  he  avers,  the  true  state 
of  the  fund  arising  from  solicitors '  fees  paid  into  the 
state  treasury,  and  retained  in  the  treasury  under  the 
act  aforesaid,  for  the  time  in  question,  to-wit :  1.  A 
statement  showing  the  amount  of  solicitors'  fees  collect- 
ed and  paid  into  the  state  treasury,  from  each  county,  in 
each  circuit,  for  each  of  the  years  1887  to  1892,  inclus- 
ive ;  the  total  amount  so  collected  and  paid  in  from 
each  of  said  counties  during  said  years,  and  the  total 
amount  so  collected  and  paid  in  from  the  entire 
State  during  the  same  time.  2d.  A  statement 
showing  the  amount  of  solicitors'  fees  retained  in 
the  9tate  treasury,  under  the  provisions  of  the  act  of 
February  25,  1889,  aforesaid,  by  circuits  and  coun- 
ties for  each  of  said  years,  the  aggregate  so  retained  from 
each  circuit,  and  for  the  entire  State,  amounting  to  $39, 
326.16.  3.  A  statement  showing  the  amount  of  salaries 
paid  to  solicitors  from  the  first  day  of  August,  1887,  when 
the  salary  system  went  into  effect,  to  the  30th  of  Septem-i 
ber,  1892.  4.  A  statement  showing  the  amount  of  said 
fees  collected  and  paid  in  from  each  judicial  circuit,  and 
from  the  county  of  Montgomery.  Also,  a  statement 
showing  the  amount  retained  under  the  act  of  February 
25,  1889,  aforesaid,  as  to  each  circuit  and  Montgomery 
county.  5.  A  statement  showing  the  amount  of  salary 
paid  to  the  solicitor  of  each  circuit  and  the  county  of 
Montgomery  for  the  time  in  question. 

The  Auditor  further  alleges  that  after  paying  the  sal- 
aries of  the  several  solicitors,  from  the  time  the  salary 
system  went  into  operation  to  the  close  of  the  fiscal 
year,  September  30,  1892,  there  is  no  surplus  money  in 
the  state  treasury  arising  from  solicitors'  fees  collected 
and  paid  in  under  the  provisions  of  the  act  of  February 
28,  1887,  to  pay  salaries  to  solicitors,  etc.,  but  that  there 
is  a  deficit  of  $25,649.35  ;  but  if  the  said  sum  of  $39, 
326.16  of  fees  retained  in  the  treasury  under  the  act  of 
February  25,  1889  is  to  be  considered,  and  if  said  sum  is 
to  be  included  within  the  contemplation  of  the  act  of 
Februarv  28,  1887,  aforesaid,  then  and  in  that  event  there 
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would  be  a  surplus  of  fees  above  salaries  paid  for  the 
time  in  question,  amounting  to  $13,676.81,  and  in  that 
event,  and  if  the  law  authorized  the  payment  of  such 
surplus  back  to  the  counties  in  proportion  to  the  amounts 
severally  paid  into  the  treasury  by  them,  including  said 
fees  retained,  there  would  be  a  surplus  of  $379.88  due  to 
the  county  of  Barbour,  and  no  more. 

But  the  Auditor  insists  that  the  fees  retained  in  the 
state  treasury  as  aforesaid  constitute  no  part  of  the  fees 
collected  and  paid  into  the  treasury  as  contemplated  by 
the  act  of  February  28,  1887 ;  that  said  act  does  not  in 
in  any  event  authorize  him  to  draw  his  warrant  on  the 
treasurer  for  any  surplus  that  may  remain  in  the  treas- 
ury after  paying  the  salaries  of  solicitors  ;  that  said  act 
fixes  no  time  when  such  surplus  shall  be  paid,  fixes  no 
rule  by  which  the  same  shall  be  ascertained,  and  makes 
no  appropriation  of  the  money  in  the  treasury  to  pay 
any  warrant  which  respondent  might  draw  on  such  sur- 
plus, and  that  said  act  is  nugatory,  and  can  not  be  car- 
ried out  without  further  legislation. 

The  several  tabulated  statements  referred  to  were  ad- 
mitted as  true .  Upon  the  hearing  of  the  cause ,  the  judge 
of  the  city  court  granted  the  writ  of  mandamus,  com- 
manding the  Auditor  to  draw  his  warrant  in  favor  of  the 
appellee  on  the  state  treasurer  for  the  amount  of  $379.88. 
The  respondent  brings  this  appeal,  and  assigns  this  judg- 
ment and  order  as  error. 

W.  L.  Martin,  Attorney  General,  for  appellant. — The 
fees  referred  to  in  the  act,  a  surplus  of  which  after  pay- 
ing salaries  was  to  be  returned  to  the  counties,  are  fees 
collected  from  defendants  and  paid  into  the  treasury,  and 
fees  collected  from  the  hire  of  county  convicts  and  paid 
into  the  treasury.  The  fees  which  are  taxed  against  de- 
fendants in  penitentiary  cases  but  not  collected  and  paid 
into  the  treasury  are  not  to  be  considered.  Although  in 
penitentiary  cases  the  State  advances  the  costs  of  con- 
viction— deducting  the  solicitors'  fees  if  earned  by  a  sal- 
aried solicitor — the  costs  are  not  paid ;  they  remain  a 
charge  against  the  defendant,  to  be  collected  by  execu-. 
tion.  "The  solicitor's  fee  is,  therefore,  never  in  the 
treasury  until  it  is  collected  by  the  clerk  from  the  defen- 
dant, and  by  the  clerk  paid  in." — Hogue  v.  Matthews,  89 
Ala.  308,  8  So.  Rep.  241;  Acts  1888-89,  pp.  55,  91.  The 
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statute  must  be  liberally  construed  in  the  interest  of  the 
State. — Pollard  v.  Brewer,  59  Ala.  130  ;  Skinner  v .  Dawson, 
87  Ala   348,6  So.  Rep.  428. 

Lee  &  Lee  and  Moore  &  Finley,  contra. — Under  the 
provisions  of  the  act  approved  February  28,  1887  (Acts 
1886-87,  p.  161),  after  the  solicitors  and  their  assistants 
have  respectively  been  paid  the  amounts  therein  provided 
for  them,  the  surpluses  shall  be  paid  into  the  fine  and 
forfeiture  fund  of  the  respective  counties  in  direct  pro- 
portion to  the  amounts  received  from  the  counties  re- 
spectively ;  and  the  act  is  a  legislative  enactment  and  ap- 
propriation of  the  amounts  ascertained  to  be  due  to  the 
fine  and  forfeiture  fund  of  the  counties,  now  retained  in 
the  state  treasury,  and  is  authority  to  the  Auditor  to 
draw  his  warrant  for  that  sum  in  favor  of  the  county 
treasurers  of  the  several  counties. — 17  Ala.  527;  Chis- 
holm  v.  McGehee,  41  Ala.  192 ;  Reynolds  v.  Taylor,  43  Ala. 
420;  Commissioners  Court  of  Mobile  v.  Turner,  45  Ala.  199  ; 
Weaver  v.  Brewer,  61  Ala.  318;  Smith  v.  Speed,  50  Ala. 
276;  31  La.  Ann.  142;  (State  v.  Jumel)  ;  State  v.  Ken- 
ney,  9  Mont.  389 ;  Carrv.  State,  127  Ind.  204 ;  Evans  v. 
McCarthy,  42  Kan.  426;  State  v.  Holladay,  65  Mo.  76; 
Rice  v.  State,  95  Ind.  33. 

Mandamus  will  lie  to  compel  an  officer  to  audit  a  claim 
or  perform  a  duty  imposed  by  law. — 14  Amer.  &  Eng. 
Encyc.  of  Law,  p.  145,  §  4;  State  v.  Gates,  22  Wis.  210 ; 
State  v.  Secretary  of  State,  33  Mo.  293;  Burkhart  v.  Reid, 
(Idaho)  22  Pac.  Rep.  1;  Isle  Royal  Land  Co.  v.  Secretary 
of  State,  76  Mich.  162  ;  State  v.  Doyle,  38  Wis.  92. 

The  only  reasonable  construction  that  can  be  given  to 
the  above  act  is  that  the  solicitors'  salaries  of  the  circuit 
must  be  paid  out  of  the  convictions  which  have  been  ob- 
tained in  the  various  counties  in  the  circuit.  After  this 
is  done,  if  there  is  a  remainder  left  in  the  state  treas- 
ury, above  the  amount  required  to  pay  the  solicitor's 
salary  of  the  circuit,  then  the  remainder  must  be  dis- 
tributed among  the  counties  of  said  circuit  in  proportion 
to  the  amount  that  each  county  paid  in. 

HEAD,  J.— The  act  approved  February  28,  1887 .'en- 
titled "An  act  to  pay  solicitors'  salaries  instead  of  the 
fees,  which  they  now  receive,  and  to  require  said  fees  to 
be  paid  into  the  state  treasury,"  (Acts  1886-87,  p.  161) , 
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which  act  took  effect  August  1,  1887,  requires  all  solic- 
itors' fees  collected  by  any  officer,  and  all  such  fees  col- 
lected from  convicts  thereafter  convicted  and  confined 
at  hard  labor  for  any  county,  to  be  paid  into  the  state 
treasury.  The  act  also  provides  that  solicitors  shall  be 
paid  an  annual  salary  of  $o,000.  Solicitors'  fees  ac- 
cruing in  county  courts  are  required  to  be  paid  into  the 
county  treasuries,  respectively  ;  and  salaries  of  assist- 
ant solicitors,  payable  out  of  the  county  treasuries  are 
prescribed.  The  act  also  provides,  "That  the  surplus 
money  paid  into  the  state  treasury  and  county  treasur- 
ies under  the  provisions  of  this  act,  after  the  solicitors 
and  their  assistants  have  respectively  been  paid  the 
amounts  herein  provided  for  them,  shall  be  paid  into  the 
fine  and  forfeiture  fund  of  the  respective  counties  in  di- 
rect proportion  to  the  amount  received  from  the  coun- 
ties respectively."  On  February  25,  1889,  an  act  was 
passed  (Acts  1*888-89,  p.  55)  requiring  the  State  to  pay 
out  of  the  treasury  the  costs  (not  to  exceed  $150  in  any 
case)  in  all  cases  where  the  defendants  were  sentenced 
to  imprisonment  in  the  penitentiary  ;  and  by  the  same 
act  it  was  provided  that  no  contractor  or  person  hiring 
state  convicts  shall  pay  costs  to  any  clerk .  Prior  to  this 
act,  and  subsequent  to  the  act  of  February  28,  1887,  all 
solicitors'  fees  were  collectible  by  the  clerks,  and  by 
them,  when  collected,  paid  into  the  state  treasury,  save 
as  to  fees  in  the  county  courts  which  they  paid  into  the 
county  treasuries;  and  this  continued  to  be  the  case  after 
February  25,  1889,  except  that  the  clerks  were  power- 
less to  collect  the  fees  accruing  in  cases  where  defend- 
ants were  sentenced  to  the  penitentiary. 

We  think  the  act  entitled  "An  act  to  pay  solicitors' 
salaries"  Ac,  whi^h  went  into  effect  August  1,  1887, 
contemplates  annual  adjustments  and  ascertainments 
of  the  surpluses  of  fees  over  and  above  the  salaries  of 
solicitors,  and  that  all  solicitors'  fees  covered  into  the 
state  treasury,  during  the  preceding  year,  from  what- 
ever source  derived,  are  to  be  taken  into  the  adjustment ; 
and  each  county  is  then  entitled  to  receive  its  propor- 
tionate share  of  all  such  fees  ascertained  after  deduction 
of  the  amounts  of  solicitors'  salaries  for  that  year. 

We  find  no  provision  for  the  application  of  solicitors' 
fees,  received  into  the  treasury,  or  any  class  of  such  fees, 
to  the  State's  reimbursement,  for  costs  paid  out  of  the 
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treasury,  under  the  act  of  February  25,  1889.  Those 
costs  are  payable  out  of  the  treasury  generally,  and  no 
special  revenue  is  created  out  of  solicitors'  fees,  or  oth- 
erwise, for  their  reimbursement ;  but  the  statute  is  plain 
thju  all  <ncli  fees  received  into  the  treasury,  after  pay- 
ing- th,«  ^olicitoiV  salaries,  shall  be  paid  to  the  counties. 
Manifestly,  fees  charged  up  to  the  clerks,  under  the  act 
to  regulate  the  payment  and  collection  of  solicitors'  fees 
into  the  state  treasury,  approved  February  28,  1889, 
(Acts  1888-89,  p.  91),  but  not  actually  paid  into  the 
state  treasury  at  the  time  of  the  annual  adjustment,  do 
not  enter  into  that  adjustment. 

But,  there  is  no  room  for  the  contention ,  in  any  of  the 
statutory  provisions  to  which  our  attention  has  been 
called,  thai;  tjie  adjustment  and  ascertainment  of  sur- 
pluses shall  be  made  by  judicial  circuits.  No  such  pur- 
pose is  expressed,  and  no  reason  shown  why  it  should 
be  so  inferred.  On  the  contrary,  the  intent  is  most  ob- 
vious that  they  should  be  made  with  reference  to  the 
whole  State — all  the  counties  thereof ;  the  aggregate  of 
all  the  salaries  of  solicitors  to  be  deducted  from  the  ag- 
gregate of  all  solicitors7  fees  received  during  the  year 
into  the  state  treasury  ;  the  proportionate  share  of  each 
county  in  the  remainder  to  be  computed  and  paid  over 
to  it. 

The  agreed  facts  show  that,  under  the  principles  above 
announced,  Barbour  county  is  entitled  to  $379.88/  We 
think  the  statute  contemplates  that  the  Auditor  shall 
draw  his  warrants  on  the  Treasurer,  in  favor  of  the 
counties,  respectively,  for  the  sum  ascertained  to  be  due 
them,  and  that,  on  refusal,  he  may  be  compelled  thereto 
by  mandamux.  The  conclusion  of  the  city  court  was  in 
accordance  with  our  views,  and  its  judgment  is  affirmed. 


Winter  v.  City  Council  of  Montgomery.   iSJg 

Bill  in  Equity  to  Enjoin  Sale  of  Land  for  Taxes. 

1.  Appeal;  decree  discharging  injunction. — An  appeal  does  not  lie 
from  a  decree  of  a  chancellor  rendered  in  vacation  discharging  an 
injunction. 
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2.  Same;  what  considered  when  no  answer  filed  to  a  bill  for  an  injunc- 
tion, and  no  grounds  for  the  dissolution  are  given. — On  an  appeal  from  a 
decree  dissolving  an  injunction,  and  the  grounds  upon  which  the  writ 
are  dissolved  are  not  stated,  and  there  was  no  answer  filed  to  the  bill 
seeking  the  injunction,  the  consideration  will  be  confined  to  the 
pleadings  of  the  bill  as  they  appear  upon  its  face. 

3.  Taxes;  redemption  by  delinquent  payer  from  purchaser  at  tar  sale. — 
Where  lands  sold  for  unpaid  taxes  are  redeemed  from  the  purchaser 
by  the  delinquent  tax  payer,  they  again  become  subject  to  the  lien 
for  taxes  which  were  delinquent  prior  to  said  sale,  although  as  to  the 
purchaser,  such  sale  conferred  upon  him  a  clear  legal  title  in  fee  sim- 
ple. 

4.  Sale  of  property  for  tares;  when  purchase  made  in  interest  of  de- 
linquent owner. — After  the  rendition  of  a  decree  ordering  the  lands  of 
W.  to  be  sold  for  the  payment  of  city  taxes  delinquent  prior  to  1884, 
the  lands  were  sold  for  taxes  for  the  year  1884,  accruing  subse- 
quently to  the  taxes  embraced  in  the  decree,  and  bought  by  T.  T. 
having  made  default  as  to  the  State  and  county  taxes  while  appar- 
ent owner,  the  lands  were  again  sold,  and  purchased  by  the  State,  and 
afterwards  sold  to  F.  as  the  grantee  of  T.  W.,  after  redeeming  from 
T.,  who  had  purchased  as  her  agent,  also  redeemed  from  the  heirs  of 
F.  Held,  that  the  purchase  of  F.  was  for  the  benefit  of  W.,  the  orig- 
inal owner,  and  that  his  title,  being  built  on  the  defaults  of  the  orig- 
inal owner  and  her  agent,  could  not  free  the  lands  from  the  lien  of 
the  decree  ordering  the  sale  of  the  lands  for  delinquent  city  taxes, 
which  accrued  prior  to  1884. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Jere  N.  Williams. 

The  bill  in  this  case  was  filed  by  the  appellant  in  the 
chancery  court  of  Montgomery  county,  on  the  5th  day  of 
June,  1893,  against  the  City  Council  of  Montgomery,  to 
restrain  the  collection  of  taxes  on  real  estate  of  the  com- 
plainant by  said  city. 

It  alleges,  that  she  is  a  married  woman,  and,  prior  to 
the  year  1887,  was  the  owner  of  real  property  in  the  city 
of  Montgomery,  which  is  described  in  the  bill;  that 
prior  to  the  year  1887,  said  property  was  sold  for  taxes 
by  the  tax  collector  of  Montgomery  county,  and  was  pur- 
chased by  him  in  the  name  and  for  the  State  of  Alabama; 
that  afterwards,  on  the  24th  of  February,  1888,  the 
Auditor  of  the  State  sold  said  lands  to  Charles  L.  Flint, 
and  conveyed  to  him  all  the  right,  title  and  interest  of 
the  State  in  the  same,  as  shown  by  his  deed  attached  to 
the  bill.  Said  deed,  after  reciting  the  purchase  by  the 
State  of  said  lands,  and  that  ''Charles  L.  Flint,  grantee 
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Digitized  by 


Google 


18»3.]  OF  ALABAMA.  651 

[Winter  v.  City  Council  of  Montgomery.] 

of  the  party  who  owned  said  lands  at  the  time  of  said 
sale,  did  on  the  24th  February,  1888,  make  application 
to  the  Auditor  of  the  State  to  have  the  tax  collector  of 
said  county  assess  the  value  of  said  lands,  and  the  taxes 
on  the  same  for  each  year  between  the  date  of  the  sale 
of  said  lands  and  the  date  of  said  application/ '  and  said 
requirement  having  been  complied  with,  as  provided  for 
by  the  act  of  February  28,  1887,  concluded*  as  follows  : 
"Now,  therefore,  I,  M.  C.  Burke,  as  Auditor  of  the  State 
of  Alabama,  in  consideration  of  the  premises,  and  by 
virtue  of  the  provisions  of  the  act  of  February,  1887, 
for  the  relief  of  parties  whose  lands  have  been  sold  for 
taxes,  do  hereby  grant,  bargain,  sell,  alien  and  convey 
unto  the  said  Charles  L.  Flint  all  the  right,  title  and  in- 
terest of  the  State  in  and  to  the  following  described 
lands," — describing  them.  It  is  further  averred  in  said 
bill  that,  prior  to  the  19th  day  of  February,  1891,  said 
Flint  departed  this  life,  and  on  that  date  complainant 
purchased  from  his  widow  and  his  only  heirs,  who  were 
adults,  all  the  right,  title  and  interest  of  the  said  Flint 
at  the  time  of  his  death,  as  acquired  by  him  by  his  said 
purchase  from  the  State.  Their  deed  is  exhibited  to  the 
bill,  and  purports,  in  consideration  of  $1,192.66,  to  re- 
scind, release  and  quit-claim  to  the  complainant  all  their 
right,  title  and  interest  in  said  lands  which  had  been 
acquired  by  the  said  Flint  under  and  by  his  deed  from 
said  Auditor.  Complainant  further  alleged  that  about 
the  1st  January,  1884,  the  City  Council  of  Montgomery 
filed  their  bill  in  the  said  chancery  court  of  Montgomery 
against  complainant  to  enforce  the  collection  of  taxes 
alleged  to  be  due  to  it  from  complainant  on  said  prop- 
erty, accruing  between  the  years  1873  and  1882,  inclu- 
sive, and  that  under  said  bill,  said  court,  in  August, 
1884,  rendered  a  decree  in  that  behalf  for  taxes  due  be- 
fore that  year,  on  said  lands  described  in  the  bill,  for  the 
payment  of  the  same,  and  ordered  their  sale,  if  said  de- 
cree was  not  paid  as  directed ;  that  afterwards,  in  Octo- 
ber, 1885,  the  city  recorder  of  Montgomery  ordered  said 
lots  to  be  sold  for  taxes  due  and  unpaid  to  the  city  for 
the  ^ear  1884,  accruing  subsequently  to  the  taxes  em- 
braced and  included  in  said  decree  of  August,  1884 ;  and 
on  the  30th  of  November,  1885,  the  clerk  of  said  city 
council  advertised  and  sold  the  same,  and  Sallie  G. 
Thorington  became  the  purchaser  thereof,  paying  the 
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taxes  assessed  against  them  for  1884,  and  all  interest, 
charges  and  costs  claimed  in  that  proceeding ;  and  said 
clerk  gave  to  her  certificates  of  purchase,  as  the  statute 
required,  and  thereby  cut  off  and  destroyed  all  liens  and 
rights  held  by  said  City  Council  of  Montgomery  for  taxes 
claimed  to  be  due  and  delinquent  before  that  time. 

It  is  further  alleged  by  complainant,  "that  as  an  act 
of  precaution,  and  to  remove  all  seeming  or  actual  cloud 
from  her  title  to  said  land,  in  so  far  as  the  same  was 
created  by  the  said  sale  of  the  City  Council  of  Mont- 
gomery to  Sallie  G.  Thorington,  she  has  redeemed  the 
same  from  said  Thorington  and  now  holds  the  same  un- 
der her  said  purchase  of  all  the  rights,  title  and  interest 
of  the  State  of  Alabama,  through  Charles  L.  Flint  by 
deed  as  aforesaid  from  his  heirs  and  devisees,  freed  from 
all  the  taxes,  costs  and  charges  now  attempted  to  be  set 
up  and  enforced  by  said  City  Council  of  Montgomery  as 
aforesaid.  Yet,  notwithstanding  the  settlement  of  said 
decree  of  August,  1884,  aforesaid,  in  the  manner  herein- 
before stated,  said  City  Council  of  Montgomery  is  now 
attempting  to  enforce  and  collect  the  said  decree,  and 
has  advertised  the  said  property  to  be  sold,  for  the  pay- 
ment of  said  decree,  on  the  5th  day  of  June,  1893." 

The  bill  prayed  for  a  temporary  injunction  against  the 
execution  of  said  decree,  that  it  be  annulled  and  declared 
to  be  of  no  effect,  and  that  on  the  final  hearing  of  the 
cause,  the  injunction  be  perpetuated. 

From  the  record  it  appears,  that  the  bill  was.  sworn  to 
by  J.  S  .Winter  before  Hon.  Jas.J.  Banks,  judge  of  the  10th 
judicial  circuit,  on  the  2d  of  June,  1893.  It  further  ap- 
pears he  issued  his  fiat,  granting  the  injunction  prayed 
for,  on  "complainant  entering  into  bond  in  the  sum  of 
$300,  payable  as  provided  by  law ;"  and  the  bill  was 
filed  on  the  5th  June,  1893,  at  11 :05  o'clock  a.  m.  The 
bond  was  also  executed  and  the  injunction  issued  on  that 
date.  On  June  17th,  1893,  in  vacation,  the  defendant 
moved  the  court  to  discharge  and  dissolve  said  injunc- 
tion, but  on  what  grounds  does  not  appear.  On  the 
same  day,  the  complainant  having  had  due  notice,  the 
chancellor,  at  chambers,  ordered  and  decreed  that  ithe 
injunction  be  discharged,  "as  having  been  allowed  im- 
properly, in  an  improper  case;"  and  further  decreed 
that  said  injunction  be  dissolved.  From  this  decree  the 
complainant  appeals  to  this  court,  and  assigns  as  error 
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the  decree   discharging  and  dissolving  said  injunction. 

FjutNHAM  &  Crum,  for  appellants,  cited  Thorington  v. 
City  Council  of  Montgomery,  82  Ala.  591,  2  So.  Rep.  513 ; 
88  'Ala.  548,  7  So.  Rep.  363  ;  Winter  v.  City  Council,  79 
Ala.  481  ;  Burr,  on  Taxation,  347-8;  2  Desty  Texation, 
849  ;  Blackwell  on  Tax  Titles,  516  ;  Id.,  2d  Ed.,  §  427;  Jones 
v.  Randh,  68  Ala.  258;  East  &  West  R.  R.  Co,  v.  East  Tenn. 
V.  &  Ga.  R.  R.  Co.,  75  Ala.  275 ;  Chambers  v.  Ala.  Iron 
Co.,  67  Ala.  353. 

Brickbll,  Semple  &  Gunter.  contra . 

HARALSON,  J. — In  the  case  of  Ex  parte  Sayre,  95 
Ala.  288,  12  So.  Rep.  378,  we  held  that  an  appeal  does 
not  lie  from  an  order  of  a  chancellor  made  in  vacation 
discharging  an  injunction.  According  to  that  ruling, 
this  case  is  not  before  us  on  appeal  from  the  order  dis- 
charging the  injunction. 

The  decree  of  the  chancellor,  however,  not  only  dis- 
charges but  dissolves  the  injunction  which  had  been 
granted.  Its  language  is,  "Upon  consideration  thereof, 
*  *  it  is  now  here  ordered  and  decreed  that  the  said 
injunction  be  and  the  same  is  hereby  discharged,  as  hav- 
ing been  allowed  improperly  and  in  an  improper  case, 
and  it  is  further  ordered,  that  said  injunction  also  be, 
and  the  same  is,  hereby  dissolved.' '  The  grounds  upon 
which  he  dissolved  the  writ  are  not  stated.  Motions  to 
dissolve  proceed  necessarily,  on  the  one  or  the  other,  or 
both  of  two  grounds — either  for  want  of  equity,  or  on 
the  coming  in  of  the  answer  under  oath ,  denying  the  al- 
legations of  the  bill,  on  which  its  equity  rests. — Code,  § 
3532;  E.  &  W.  R.  R.  Co.  v.  E.  T.  Va.  <fr  Ga.  R.  R.  Co., 
75  Ala.  275.  There  was  no  answer  filed  here,  and  the 
consideration  of  the  appeal  must,  therefore,  be  confined 
to  the  equities  of  the  bill  as  appear  on  its  face. 

Coming  to  the  legal  principles  upon  which  the  ques- 
tion at  issue  is  to  be  determined,  we  find  little  or  no  dis- 
agreement in  the  text  books  and  adjudicated  cases.  Mr. 
Black,  supported  by  a  long  array  of  adjudications  from 
many  of  the  States,  lays  it  down,  that  any  person  who 
owes  a  duty  to  the  State  to  pay  the  taxes  on  a  particular 
tract  of  land,  can  not  become  a  purchaser  at  the  sale  of 
the  property  for  such  taxes;  or,  if  he  should,  in  form, 
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buy  at  such  a  sale,  he  does  not  thereby  acquire  any  right 
or  title  to  the  property  better  or  stronger  than  what  he 
had  before,  but  his  purchase  is  deemed  merely  asajnode 
of  paying  the  taxes,  and  leaves  the  title  in  precisely  the 
position  it  would  have  occupied  if  the  payment  had  been 
made  before,  instead  of  after  the  land  had  been  put  up 
for  sale.  So  he  proceeds  :  "One  who  has  permitted  lots 
which  he  holds,  to  be  sold  for  taxes  and  purchased  by 
his  agent,  and  who  has  obtained  from  the  latter  a  trans- 
fer of  the  certificate  of  purchase,  after  the  agent  has  been 
reimbursed  the  amount  paid  upon  his  bid,  by  collecting 
the  rents"— or,  he  might  have  added,  by  being  repaid 
such  amount  in  money,  by  way  of  redemption  of  the 
title — "and  has  procured  from  him  the  tax  deeds,  for  the 
purpose  of  strengthening  his  title  to  the  lots,  does  not 
thereby  acquire  a  better  citle  by  the  tax  deeds.' ' — Black 
on  Tax  Titles,  g  273,  and  authorities  cited;  Blackwell 
on  Tax  Titles,  §g  566,  581. 

*  It  is  everywhere  conceded  to  be  a  legal  and  a  moral 
duty  every  good  citizen  owes  the  State  and  the  munici- 
pality in  which  he  resides,  to  pay  the  taxes  which  are 
duly  and  legally  assessed  against  his  property.  With- 
out this,  good  government  and  a  due  administration  of 
law,  in  which  every  one  is  alike  interested,  can  not  be 
maintained  and  enforced.  The  disqualification  of  one  to 
purchase  land  at  a  tax  sale,  sold  for  the  purpose  of  col- 
lecting the  taxes  assessed  against  it,  rests  upon  the  prin- 
ciple that  he  is  under  a  legal  and  moral  duty  to  pay  the 
taxes.  If  he  can  not  do  this  directly,  by  becoming  him- 
self the  bidder  at  the  sale,  he  ought  not  to  be  allowed, 
and  can  not  be,  to  acquire  a  valid  title  indirectly,  by 
procuring  another  person  to  do  for  him  what  he  can  not 
do  for  himself — to  act  as  the  ostensible  bidder  at  the  sale , 
take  the  certificate  of  purchase  and  the  tax  collector's 
deed,  and  assign  the  title  aftenvards  to  the  owner  on  his 
refunding  the  money  and  expenses,  and  thereby  derive 
any  advantage .  Such  an  arrangement,  as  has  been  held, 
if  not  positively  fraudulent,  is,  at  any  rate,  an  attempt 
to  evade  the  law,  to  which  courts  w^ill  not  lend  their 
countenance.  The  principle  running  through  all  the 
cases,  says  Mr.  Burroughs,  "is  that  when  it  is  the  duty 
of  a  party  to  pay  the  taxes,  he  can  not  acquire  a  title 
founded  on  his  own  default.  *  *  He  can  not  build  a  title 
on  his  own  neglect  of  duty."  In  every  such  instance, 
Vol.  101. 
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the  owner  will  be  construed  as  intending  to  discharge 
his  duty  by  relieving  the  estate  from  the  incumbrances, 
by  extinguishing  a  title  under  a  sale  his  own  tardiness  and 
neglect  of  duty  had  made  necessary. — Burroughs  on  Tax., 
352-354;  Black  on  Tax  Titles,  S  276;  Donnor  v.  Quartemas, 
90  Ala.  169,  8  So.  Rep.  715;  Thorington  v.  City  Council, 
88  Ala.  54S,  7  So.  Rep.  363;  Bailey  v.  Campbell,  82  Ala. 
345,  2  So.  Rep.  646;  Jackson  v.  King,  82  Ala.  433,  3  So. 
Rep.  232;  Johnson  v.  Smith,  70  Ala.  108  ;  Frank  v.  Arnold, 
73  Iowa  370 ;  Lindley  v.  Snell,  80  Iowa  103;  Varney  v. 
Stephens,  22  Me.  334. 

The  complainant,  in  filing  this  bill,  relies  on  the  prin- 
ciple, that  whenever  lands  are  properly  sold  for  unpaid 
taxes  imposed  on  the  lands  themselves,  the  purchaser 
acquires  the  fee,  (Jones  v.  Handle,  68  Ala.  258  ;  Bur.  on 
Tax.,  §  122)  ;  that  a  sale  of  such  lands  frees  them  in  the 
hands  of  the  purchaser  from  any  and  all  liens  thereon 
for  delinquent  taxes  for  former  years. — 2  Desty  Taxation, 
849;  Thorington  v.  City  Council,  supra.  In  the  case  last 
cited,  it  was  held  that  a  sale  of  land  for  unpaid  taxes 
destroys  the  lien  for  prior  unpaid  taxes,  of  which  no  no- 
tice was  given  at  the  sale,  and  confers  a  clear  title  on  the 
purchaser,  if  he  bought  in  good  faith,  for  his  own  bene- 
fit, and  with  his  own  money  and  not  by  fraud  or  collu- 
sion with  the  delinquent  tax  payer;  but,  if  the  lands  are 
redeemed  by  the  delinquent,  they  again  become  subject 
to  the  lien  for  prior  taxes.  Let  us  then  apply  these  prin- 
ciples to  the  facts  of  this  case,  as  we  find  them  averred 
in  this  bill. 

For  a  better  understanding  of  the  law  and  the  facts,  it  is 
proper  to  refer  to  two  acts  of  the  legislature,  which 
have  an  important  bearing;  the  one,  entitled,  "An  act 
to  regulate  the  sale  of  real  estate  for  unpaid  municipal 
taxes  in  the  city  of  Montgomery/ '  approved  February 
17,  1885,  (Acts  1884-85,  p.  767),  the  12th  section  of 
which  provides,  "that  the  certificate  of  the  purchaser 
under  fchis  act,  shall  authorize  the  purchaser,  or  his  as- 
signee, to  enter  upon  and  maintain  ejectment  for  the 
possession  of  the  premises  sold  against  the  former 
owner ;  *  *  *  and  the  owner  *  *  *  may  redeem  the 
same  on  the  terms  and  conditions  prescribed  in  section 
nine  [of  said  act]  at  any  time  within  two  years  from  the 
time  the  purchaser  enters  upon  or  obtains  possession  of 
the  property/7     The  other  is  an  act  "For  the  relief  of 
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parties  whose  latids  have  been  sold  for  taxes,"  approved 
Feby.  28,1887  (Acts  1886-87,  p.  91) ,  which  provides  that, 
in  all  cases  where  lands  have  been  sold  for  the  non-pay- 
ment of  taxes  and  purchased  by  the  State,  and  when 
the  title  has  never  passed  out  of  the  State ,  the  parties 
who  own  said  lands  at  the  date  of  such  purchase  by  the 
State,  or  their  grantees  or  assignees,  shall  be  permitted 
to  redeem  said  lands  at  any  time  within  one  year  after 
the  passage  of  the  act,  upon  the  payment  of  the  taxes 
due  at  the  date  of  said  sale,  and  the  expenses  of  said 
sale,  and  the  annual  taxes  from  the  date  of  said  sale 
to  the  date  of  the  redemption  of  said  lands ;  that 
any  person  desiring  to  redeem  lands  under  the  pro- 
visions of  the  act  shall  make  application  in  writing 
therefor  to  the  Auditor  of  the  State,  and  by  complying 
with  the  terms  prescribed  therein,  that  the  Auditor  shall 
make  a  deed  to  said  lands,  conveying  all  the  right,  title 
and  interest  of  the  State  in  and  to  the  same  to  the  party 
purchasing. 

The  case,  on  its  naked  presentation  of  facts  in  the 
bill,  is,  that  complainant  in  the  years  from  1873  to  1885 
was  the  owner  of  the  lands  described  in  the  bill,  and 
had  failed  for  all  these  years  to  pay  her  taxes  to  the  city 
of  Montgomery.  A  bill  was  filed  against  her  by  said 
city  in  the  chancery  court  of  Montgomery,  to  have  a  lien 
declared  on  said  lands  for  the  payment  of  said  unpaid 
taxes  on  them  ;  that  said  court,  by  its  decree,  declared  a 
lien  on  said  lands  and  ordered  their  sale,  if  said  decree 
was  not  paid  as  directed  ;  that  the  recorder  of  the  city 
of  Montgomery,  proceeding,  as  we  must  presume,  under 
said  act  regulating  sales  of  real  estate  for  unpaid  munic- 
ipal taxes  of  the  city  of  Montgomery,  ordered  said  lands 
sold  for  the  taxes  due  the  city  for  the  year  1894,  accru- 
ing subsequently  to  the  taxes  embraced  in  the  decree  of 
said  chancery  court,  at  which  sale,  Sallie  G.  Thoring- 
ton  became  the  purchaser,  for  the  amount  of  the  laxes, 
costs  and  expenses,  and  received  from  the  clerk  of  the 
city  certificates  of  purchase  of  the  respective  lots  which 
were  sold.  This  sale  and  purchase,  it  is  claimed,  cut 
off  and  destroyed  all  liens  and  rights  held  by  said  city 
for  taxes  claimed  to  be  due  and  delinquent  before  that 
time,  which  were  included  in  said  decree.  Under  the 
principles  above  referred  to,  the  sale  might  have  had  the 
effect  claimed  for  it ;  but  unfortunately  for  such  a  claim , 
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it  is  stated  in  the  bill  that  complainant  has  since  redeemed 
sa id  lands  from  Mrs.  Thorington,  which  redemption,  we 
hold,  was  but  the  discharge  by  complainant,  of  a  legal 
and  moral  duty,  and  had  the  effect,  to  relieve  the  estate 
from  Mrs.  Thorington's  title,  if  it  ever  existed, 
by  extinguishing  her  title  under  that  sale,  and  sub- 
jecting the  lands  to  the  claim  of  the  city  for  all 
of  said  delinquent  taxes.  The  case  stands,  therefore,  as 
if  Mrs.  Thorington  had  never  bid  for  and  received  a  cer- 
tificate of  purchase  and  deed  from  the  city  to  said  lands, 
and  the  complainant,  as  to  this  claim,  is  remanded  to 
her  former  relations  to  the  lands.  The  statements  of 
the  bill  authorize  the  inference  and  indulgence  of  the 
fact  that  Mrs.  Thorington  was  procured  to  figure  in  the 
transaction,  as  the  agent  of  the  complainant. 

As  to  the  sale  by  the  Auditor  to  said  Flint,  it  may  be 
said,  on  the  averments  of  the  bill,  that  his  purchase  was 
in  the  interest  and  for  the  benefit  of  complainant.  He 
acted  as  the  grantee,  certainly,  of  Mrs.  Thorington;  for, 
while  the  bill  fails,  in  terms,  to  state  the  date  of  com- 
plainant's redemption  from  her,  it  does  state,  that  she 
"has  redeemed  the  same  [said  lands]  from  said  Thoring- 
ton, and  now  holds  the  same  under  her  said  purchase  of 
all  the  right,  title  and  interest  of  the  State  of  Alabama, 
through  Charles  L.  Flint  by  deed  as  aforesaid  from  his 
heirs  and  devisees,  freed  from  all  the  taxes,  costs  and 
charges  now  attempted  to  be  set  up  and  enforced  by  said 
City  Council." 

Complainant,  then,  by  refusal  to  pay  her  taxes  neces- 
sitated a  sale  by  the  city.  Mrs.  Thorington,  as  her 
agent  and  for  her  benefit,  bid  at  said  sale,  and  received 
complainant's  title,  which  was  afterwards  redeemed  by 
complainant.  While  Mrs.  Thorington  was  the  apparent 
owner,  she  made  default  in  the  payment  of  the  accruing 
taxes  on  said  lands  to  the  State  and  county,  and  forced 
the  State  to  sell  them  for  the  delinquent  taxes,  and  after 
this,  having  gone  through  the  form  of  a  redemption 
from  Mrs.  Thorington,  complainant  redeemed  the  land 
from  the  heirs  of  Flint,  and  now  claims  that  she  holds 
them  freed  from  all  the  taxes  of  the  city  from  1873  to 
1891,  except  for  such  as  accrued  in  the  year  1884.  Flint's 
purchase,  under  the  facts  stated,  we  must  hold,  was  in 
the  interest  and  for  the  benefit  of  complainant.  His 
title  was  built  on  the  defaults  of  complainant  and  her 
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agent,  Mrs.  Thorington,  and  can  not  be  made  to  sub- 
serve the  purposes  for  which  it  was  intended — that  of 
freeing  these  lands  from  the  just  claims  of  the  city  on 
them  for  its  taxes.  A  chancery  court  will  look  through 
the  forms  with  which  the  transactions  may  be  clothed, 
to  their  real  substance,  and  to  the  intention  of  the  par- 
ties, and  will  not  willingly  allow  wrong  and  injustice  to 
prevail. 

The  acts  of  the  legislature,  to  which  we  have  referred, 
allow  the  purchaser,  in  each  instance,  to  take  possession 
and  control  of  the  property,  purchased.  So  far  as  we  are 
informed  by  the  bill,  Mrs.  Thorington  never  took  pos- 
session of  said  lands  from  complainant  under  the  pur- 
chase, nor  did  said  Flint  take  possession  of  them,  but 
complainant  has  remained  in  possession  all  the  while. 
While  these  facts,  if  not  true,  are  amendable  defects,  and 
would  not,  of  themselves  be  allowed  to  determine  the 
equities  of  the  bill  on  this  appeal,  yet,  taken  in  connec- 
tion with  the  other  facts  averred,  they  serve  to  strengthen 
the  conclusion  we  reach. 

There  was  no  error  in  the  decree  of  the  chancellor  dis- 
solving the  injunction,  and  it  is  affirmed. 


The  American  Mortgage  Co.  of  Scot- 
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Statutory  Action  of  Ejectment. 

1.  Infants;  ratification  after  attaining  majority. — A  contract  by  an 
infant,  being  merely  voidable  and  not  void  by  reason  of  the  infancy, 
is  subject  to  ratification  after  attaining  majority,  and  any  declara- 
tions or  acts  by  the  infant,  after  arriving  at  full  age,  that  clearly  re- 
cognize the  existence  of  the  contract  as  a  binding  obligation,  will 
constitute  a  ratification,  although  at  the  time  of  the  declaration  made 
or  the  act  done  the  infant  did  not  know  that  he  or  she  had  a  right  to 
avoid  the  contract. 

2.  Execution  of  mortgage  by  infant;  ratification  by  payment  of  interett 
notes. — Where  a  mortgage  is  executed  by  an  infant  as  security  for 
money  loaned,  the  payment,  after  arriving  at  full  age,  of  the  interest 
notes  as  they  mature,  is  a  ratification  of  the  voidable  contract,  which 
thereafter  becomes  a  binding  obligation. 

Appeal  from  the  City  Court  of  Gadsden. 
Tried  before  the  Hon.  John  H.  Disque, 
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This  was  a  statutory  real  action  in  the  nature  of  eject- 
ment, brought  by  the  appellant  against  the  appellee. 
The  title  to  the  property  involved  in  this  suit  was  derived 
from  a  mortgage,  which  was  executed  by  the  defendant 
to  the  plaintiff,  to  secure  a  note  given  for  money  loaned 
by  the  plaintiff  to  the  defendant  payable  five  years  after 
date,  and  also  to  secure  the  payment  of  the  interest  cou- 
pons on  said  debt  which  were  payable  annually.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 
.  The  cause  was  tried  without  the  intervention  of  a  jury, 
and  upon  hearing  all  the  evidence,  the  court  rendered 
judgment  for  the  defendant;  and  from  this  judgment 
plaintiff  appeals,  and  assigns  the  rendition  thereof  as 
error. 

Caldwell  Brapshaw  and  Lomax  Pittman,  for  appel- 
lants, cited  Morse  v.  Wheeler,  4  Allen  570;  Anderson  v. 
Soioard,  40  Ohio  325  ;  Clark  v.  Van  Court,  100  Ind.  113  ; 
Taft  v.  Sergeant,  18  Barb.  320;  Ritxj  v.  Jamison,  66  Mo. 
424. 

Dortch  &  Martin,  contra. 

STONE,  C.  J.— Mrs.  Wright,  nee  Griffin,  as  the  un- 
controverted  testimony  shows,  was  born  June  17,  1864. 
She  executed  the  mortgage,  the  title  on  which  the  pres- 
ent suit  was  sought  to  be  maintained,  and  the  notes  it 
was  given  to  secure  March  12,  1885 — three  months  and 
a  few  days  before  she  attained  her  majority.  The  de- 
fense relied  on  was  infancy,  and  it  was  sought  to  escape 
its  force  by  replying  that,  after  she  became  of  age,  she 
ratified  the  act,  and  made  it  binding.  The  question  was 
ratification  re?  non.  We  say  this  was  the  question,  be- 
cause the  testimony  adduced  proves  it.  Neither  the 
plea  nor  the  ratification  is  shown  in  the  pleadings.  It  is 
desirable  that  such  issue  as  this  should  be  distinctly  pre- 
sented. 

The  notes  and  mortgage  were  given  to  secure  the  re- 
payment of  money  borrowed.  The  loan  was  on  five  years 
time,  and  one  note  was  given  for  the  principal,  made 
payable  at  the  end  of  five  years.  Coupon  interest  notes 
were  given,  payable  yearly.  The  last  interest  coupon 
matured  March  12,  1890.  All  the  notes  were  secured  by 
the  mortgage.     The  mortgagor  paid  the  interest  for  the 
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first  four  years  on  the  maturity  of  the  several  coupons, 
but  refused  to  pay  the  principal  and  the  fifth  coupon. 
Thereupon  the  present  suit  was  instituted. 

The  defendant,  Mrs.  Wright,  testified  "that  she  paid 
the  plaintiff  all  of  the  coupons  mentioned  in  the  mort- 
gage as  they  matured,  with  the  exception  of  the  one 
maturing  on  the  12th  day  of  March,  1890,  introduced  in 
evidence  by  plaintiff.  That  she  did  not  know  until  Jan- 
uary, 1890,  when  she  was  so  informed  by  a  lawyer,  that 
the  mortgage  was  invalid,  and  that  she  could  avoid  the 
payment  of  it,  because  she  was  a  minor  when  the  same 
was  executed  ;  and  that  after  she  learned  that,  she  deci- 
ded not  to  pay,  and  never  paid  anything  after  she  knew 
she  was  not  bound  by  the  contract.' '  Plaintiff  objected 
to  that  part  of  the  testimony  of  this  witness,  in  which 
she  stated  her  want  of  knowledge  of  the  result  of  her 
acts  in  making  payments  on  said  debt  until  January, 
1890  ;  the  objection  was  overruled,  and  an  exception  re- 
served. The  court  gave  judgment  for  defendant,  and 
plaintiff  excepted. 

The  contract  being  entered  into  by  Mrs.  Wright  before 
she  was  21  years  old,  the  question  arises,  was  her  want 
of  knowledge  that  she  had  power  to  repudiate  the  obli- 
gation a  sufficient  excuse  for  the  payments  of  interest  on 
the  loan,  which  she  testifies  she  made?  Does  her  igno- 
rance of  her  legal  right  to  renounce  the  contract  on 
attaining  her  majority,  arm  her  with  the  power  to  exer- 
cise that  right  whenever  she  is  informed  she  possesses 
it,  and  this,  notwithstanding  any  acts  she  may  have 
done,  pointing  to  ratification,  anterior  to  receiving  such 
information? 

There  are  decisions  which  answer  this  inquiry  in  the 
affirmative  ;  and  this  court,  in  Flexncr  it  Lirhten  v.  Dick- 
emon,  72  Ala.  318,  speaking  of  ratification  of  a  contract 
entered  into  during  infancy,  said  it  could  be  done  "only 
by  an  express  confirmation,  or  new  promise  voluntarily 
and  deliberately  made,  by  the  infant  upon  coming  of  age, 
and  with  knowledge  that  he  is  not  legally  liable."  We 
suppose  this  decision  had  a  material  bearing  in  the  de- 
cision of  the  case  we  have  in  hand.  The  assertion  that 
to  be  binding  the  act  claimed  as  ratification  must  be 
done  "with  knowledge  that  he  is  not  legally  liable," 
was  dictum  ;  for  the  opinion  had  asserted,  that  "The 
record  contains  no  evidence  tending  to  prove  •  a  ratifica- 
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tion  by  the  defendants  of  the  contract  of  renting."  Still, 
there  are  authorities,  English  and  American,  which  sus- 
tain that  dictum. 

There  are  two  lines  of  decisions  bearing  on  the  inquiry 
of  what  acts  of  ratification  of  an  infant's  contract,  done 
after  reaching  majority,  will  preclude  him  from  inter- 
posing the  defense  of  infancy.  Following  the  older  dicta 
on  the  subject,  one  of  these  lines  '-'holds  that  an  infant's 
contract  imposes  no  legal  liability  on  him  until  ratified 
after  full  age  has  been  attained,  and  such  ratification 
must  have  all  the  elements  of  a  new  contract  except  a 
new  consideration.  There  must  be  an -express  promise, 
or  such  acts  after  the  infant  becomes  of  age,  as  practi- 
cally lead  to  the  conclusion  that  he  intended  to  ratify  the 
contract  and  pay  the  debt.  Such  a  debt  is  regarded  as 
standing  on  the  same  footing  as  a  debt  that  has  been 
destroyed  by  a  discharge  in  bankruptcy,  and  not  as  one 
that  is  barred  by  the  statute  of  limitations." — 10  Amer. 
&  Eng.  Encyc.  of  Law,  644-5;  Edmunds  v.  Mister,  58 
Miss.  765;  Tibbets  v.  Gerrish,  23  N.  H.  41;  Wilcox  v. 
Roath,  12  Conn.  550.  See  also,  Tyler  on  Infancy,  pp. 
84-87,  -and  authorities;  Bishop  on  Contracts,  S  943; 
Thrupp  v.  Fielder,  2  Esp.  628 ;  Thompson  v.  Lay,  4  Pick. 
48 ;  Benham  v.  Bishop,  9  Conn.  330;  Goodsell  v  Myers,  3 
Wend.  479;  Hinely  v .  Margaritz,  3  Penn.  St.  42S  ;  Ford  v. 
Phillips,  1  Pick.  202;  Hale  v.  Gerrish,  8  N.  H.  374 ;  Thing 
v.  Libbey,  16  Me.  55;  Turner  v.  Gaither,  83  N.  C.  357,  35 
Amer.  Rep.  574.  So,  there  is  a  strong  array  of  authori- 
ties in  favor  of  this  severer  and  more  exacting  rule. 

"The  other  line  of  cases  lays  down  the  rule  that  the 
contracts  of  infants  are  only  suspended  during  minority, 
and  may  be  ratified  on  full  age  upon  the  same  principles 
and  for  the  same  reasons  as  a  debt  barred  by  the  statute 
of  limitations  may  be  revived.  Therefore,  a  new  prom- 
ise, positive  and  precise,  equivalent  to  a  new  contract, 
is  not  essential,  but  as  the  words  ' ratify'  and  'confirm' 
necessarily  import  that  there  is  something  in  existence 
to  which  ratification  or  confirmation  can  attach,  any 
words  or  acts  by  the  infant,  after  arriving  at  full  age,  that 
clearly  recognize  the  existence  of  the  contract  as  a  bind- 
ing obligation,  will  constitute  a  ratification." — 10  Amer. 
&  Eng.  Encyc.  of  Law,  645-6.  This  latter  statement  of 
the  rule  is  supported  by  a  respectable  array  of  authori- 
ties, and  the  author  expresses  his  approval  of  it  in  the 


Digitized  by 


Google 


002  SUPREME  COURT  [Nov.  Term, 

[The  American  Mortgage  Co.  of  Scotland  (Limited)  v.  Wright.] 

following  language  :  "This  latter  rule  seems  more  con- 
sonant with  principle  and  with  the  tendency  of  the  mod- 
ern cases,  holding  that  the  infant  is  insufficiently  pro- 
tected by  a  right  to  avoid  his  contracts,  which  are  valid 
until  avoided. " — Henry  v.  Root,  33  N.  Y.  526.  Speaking 
of  the  alleged  principle  that  to  constitute  a  binding  rati- 
fication, it  is  essential  that  the  promise  or  act  should  be 
given  or  done  with  knowledge  that  he  is  not  legally  lia- 
ble on  the  contract,  this  author,  on  p.  648,  says :  "It  is 
not  necessary  to  the  validity  of  the  ratification  that  the 
person  lately  an  infant  should  be  aware  of  his  right  to 
avoid  his  contract ;  ignorance  of  the  law  gives  him  no 
excuse/'  To  this  he  cites  several  authorities,  and  among 
them  Wharton  on  Contr.,  g  57,  who  speaks  in  strong 
condemnation  of  the  alleged  doctrine.  To  the  same 
effect  see  7  Wait  Act.  &  Def.  138;  Morse  v.  Wheeler,  4 
Allen  570.  A  very  instructive  discussion  of  this  ques- 
tion will  be  found  in  E well's  Leading  Cases,  note  to  Hale 
v.  Gerrish,  commencing  on  p.  173. 

In  Alabama  we  have  not  adopted  the  exacting  rule, 
but  have  held  that  all  contracts  of  infants,  with  a  very 
limited  exception,  are  simply  voidable — not  void. — Jef- 
ford  v.  Ringgold,  6  Ala.  544;  Thomasson  v.  Boyd,  13 
Ala.  419;  West  v.  Penny,  16  Ala.  186;  Shropshire  v. 
Burns,  AS  Ala.  108;  Phil-pot  v.  Bingham ,  45  Ala.  435; 
Flexner  v.  Dickcrson,  72  Ala.  318  ;  Sh'arpe  v.  Robertson,  76 
Ala.  343.  We  think  we  better  carry  into  effect  the  pol- 
icy declared  in  our  decisions,  and  better  subserve  the 
purposes  of  justice  by  holding,  as  we  do,  that  contracts 
of  infants,  such  as  we  have  in  hand,  are  simply  voida- 
ble, not  void,  by  reason  of  the  infancy ;  that  it  is  a  de- 
fense he  may  or  may  not  make,  at  his  option  ;  that  an 
express  promise  to  pay  is  not  the  only  method  by  which 
the  defense  may  be  precluded,  but  any  other  declaration 
or  act  which  satisfies  the  trying  body  that  the  liability 
or  contract  duty  is  still  binding  and  intended  to  be  com- 
plied with,  if  voluntarily  done,  or  entered  into,  com- 
pletely neutralizes  the  defense  of  infancy  ;  and  that  it  is 
not  necessary  to  a  binding  ratification  that  the  party 
sought  to  be  charged  knew,  at  the  time  the  promise  was 
made,  or  act  done,  that  he  or  she  had  the  right  to  avoid 
the  contract.  All  men  are  presumed  to  know  the  law, 
and  no  one  will  be  heard  to  plead  ignorance  of  it. 

According  to  Mrs.  Wright's  testimony,  her  first  hus- 
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band,  Griffin,  died  on  June  13,  1885,  only  3  or  4  days 
before  she  reached  her  majority.  He  died  in  Florida? 
She  testified  further  "that  the  expense  of  the  trip  to 
Florida,  together  with  the  removal  of  his  remains  to 
this  (Etowah)  county,  and  the  interment  of  them  here, 
consumed  the  $500  borrowed  from  plaintiff.' '  Now  it 
would  be  very  extraordinary  if  she  paid  all  these  funeral 
expenses,  or  any  part  of  them,  within  the  few  days  be- 
fore she  became  21  years  old.  It  she  did  not,  then  she 
utilized  and  converted  a  part  of  plaintiff's  money  after 
she  attained  her  majority.  The  record  is  silent  as  to 
when  she  paid  out  the  money.  She  does,  however,  tes- 
tify that  she  paid  all  interest  coupons,  save  the  last, 
when  they  matured.  They  matured  severally,  four  of 
them,  on  December  1,  1885,  1886,  1887,  1888;  and  the 
last,  or  unpaid  one,  on  March  12,  1890.  Each  repre- 
sented the  amount  of  accrued  interest  on  the  $500  bor- 
rowed, up  to  the  times  they  severally  matured.  If  she 
did  not  owe  the  $500,  she  did  not  owe  the  interest  cou- 
pons, for  they  had  no  other  consideration  than  the  for- 
bearance of  that  debt.  Each  payment  was  an  acknowl- 
edgment that  the  contract  was  binding.  Defendant  had 
ratified  the  voidable  contract,  and  the  judgment  ought 
to  have  been  in  favor  of  the  plaintiff.  We  have  not  the 
means  of  rendering  a  proper  judgment  here. 
Reversed  and  remanded. 


Goldsmith  &  Davis  v.  McCafferty. 

Action  on  a  Promissory  Note. 

1.  Abstract  charge. — The  giving  of  a  charge  that  is  merely  abstract 
does  not,  as  a  general  rule,  work  a  reversal  of  the  judgment ;  but  where 
it  is  manifest  to  the  appellate  court  that  the  giving  of  such  abstract 
charge  misled  the  jury  to  the  prejudice  of  the  party  cast  in  the  suit, 
the  judgment  consequent  thereupon  will  be  reversed. 

2.  Instructions  not  based  on  evidence. — When,  in  an  action  on  a 
promissory  note  given  for  the  purchase  price  of  a  bale  of  Havana 
tobacco,  which  was  bought  at  the  same  time  with  a  case  of  leaf  to- 
bacco, a  separate  note  being  given  for  the  latter,  the  defendant's  evi- 
dence showed  that  the  leaf  tobacco,  represented  to  be  "natural  sweat 
leaf,"  was  in  fact  re-sweated,  and  not  worth  more  than  twenty  cents 
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instead  of  thirty  cents  per  pound,  the  price  given,  and  that  he  agreed, 
liowever,  to  accept  it,  if  plaintiffs  would  extend  the  time  of  his  note 
for  such  leaf  tobacco,  which  was  done,  but  there  was  no  evidence  that 
the  defendant  asked  for  an  extension  of  time  of  the  payment  of  the 
note  for  the  Havana  tobacco,  which  was  the  note  sued  on,  and  had 
made  no  claim  that  said  Havana  tobacco  was  not  as  represented,  it 
is  a  reversible  error  to  instruct  the  jury  that,  "Even  though  the  jury 
may  believe  the  defendant  asked  for  and  obtained  an  extension  of 
time  of  the  indebtedness  sued  on,  this  does  not  prevent  him  setting 
up  a  failure  of  consideration  in  the  debt  sued  on,  if  the  defendant 
was  not  aware,  at  the  time  of  the  giving  of  the  note,  that  the  tobacco 
was  re-sweated,  and  it  was  in  fact  re-sweated  ;"  such  charge  being  not 
only  abstract,  but  also  misleading. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

This  was  an  action  of  assumpsit,  brought  by  the  ap- 
pellants against  the  appellee  on  a  promissory  note.  The 
defendant  pleaded  the  general  issue ,  want  of  considera- 
tion and  failure  of  consideration.  Upon  the  trial  of  the 
cause,  as  is  shown  by  the  bill  of  exceptions,  the  plaintiff 
introduced  the  note  sued  on,  which  was  in  words  and 
figures  as  follows : 

" $129.80.  Birmingham,  Ala.  June  1st,  1890. 

Four  months  after  date  I  promise  to  pay  to  the  order 
of  Goldsmith  &  Davis,  one  hundred  twenty-nine  and  80- 
100  dollars,  value  received  at  Birmingham,  Ala.  [signed] 
H.J.  McCafferty. "  They  also  introduced  a  statement 
of  the  bill  of  the  defendant  with  the  plaintiffs,  in  words 
and  figures  as  follows  :  "H.  Judson  McCafferty,  Birm- 
ingham, Ala.  bought  of  Goldsmith  &  Davis,  terms  four 
months  note,  1  bale  Havana  tobacco,  118  lbs,  at  $1.10, 
$129.80,  one  case  loaf  tobacco,  $105.00,  350  lbs.,  30 
cents,  $105.00. "  Here  the  plaintiff  rested.  The  bill  of 
exceptions  then  recites:  "The  defendant  McCafferty 
was  then  introduced,  who  testified  that  the  tobacco  was 
unsound  and  that  the  same  had  been  re-sweated,  and 
that  it  was  not  worth  exceeding  20  cents  per  pound,  that 
plaintiffs  had  guaranteed  the  soundness  of  said  tobacco 
at  the  time  the  sale  was  made.  The  defendant  further 
testified  that  at  the  time  he  bought  the  tobacco  it  was 
represented  to  be  natural  sweat  leaf,  but  in  fact  defend- 
ant found  for  the  first  time,  after  keeping  it  about  six 
wreeks,  that  the  tobacco  was  re-sweated ,  and  he  then  wrote 
to  the  plaintiffs,  and  they  sent  the  written  guarantee  that 
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it  was  not  re-sweated.  The  longer  defendant  kept  the 
tobacco,  the  worse  it  got.  Goldsmith,  one  of  the  plain- 
tiffs, called  to  see  defendant  in  July  or  August,  1891,  and 
assured  him  that  the  tobacco  was  not  re-sweated.  "  On 
re-examination,  defendant  testified  that  he  did  not  know 
that  the  tobacco  was  re-sweated  until  after  the  notes  were 
given.  On  cross  examination,  defendant  testified  that 
he  received  from  plaintiffs  letters  dated  May  12,  May 
13th,  June  7th,  August  4th,  and  September  13th, 
1890,  and  he  wrote  letters  July  21st,  July 
29th,  October  13th.  And  he  further  testified  that 
he  had  used  all  of  the  tobacco  purchased  from  plaintiffs 
in  his  business.  He  also  introduced  one  Pfeister,  who 
testified  that  he  was  in  the  cigar  manufacturing  business, 
well  acquainted  with  the  quality  of  tobacco,  and  that 
said  tobacco  he  had  examined  at  the  request  of  defend- 
ant, and  that  the  same  was  unsound,  had  been  re-sweated, 
and  that  the  same  was  not  worth  exceeding  20  cents  per 
pound.  The  defendant  introduced  another  witness  who 
testified  to  the  same  effect/'  The  plaintiffs  then  intro- 
duced in  rebuttal  the  letters,  which  had  passed  between 
them    and  the   defendant,   and   which  were  as  follows : 

"New  York,  May  12th,  1890.  Mr.  H.  Judson  McCaf- 
ferty, Birmingham,  Ala.  Dear  Sir :  Your  order  through 
our  Mr.  Goldsmith  to  hand.  Tobacco  will  be  shipped 
tomorrow.       Yours  truly,  Goldsmith  &  Davis.' ' 

"New  York,  May  13th,  1890.  Mr.  H.  Judson  McCaff- 
erty, Birmingham,  Ala.  Dear  Sir  :  We  have  this  day 
shipped  the  leaf  via  Savannah  Str.  Enclosed  you  will 
please  find  bill.  Trusting  to  receive  your  future  orders, 
we  are,  Yours  truly,  Goldsmith  &  Davis." 

"New  York,  June  7,  1890.  Mr.  H.  J.  McCafferty,  Dear 
Sir  :  Your  letter  we  have  received,  and  in  reply  wish 
to  say  that  we  are  surprised  that  the  case  of  wrappers 
our  Mr.  Goldsmith  sold  you  is  not  satisfactory.  Mr. 
Goldsmith  sold  quite  a  number  of  them,  and  we  had  no 
complaint ;  but  we  wish  to  state  to  you  that  if  the  case  is 
not  satisfactory  you  can  return  the  same,  we  don't  want 
you  to  keep  any  stock  if  not  satisfactory,  but  if  you 
would  try  the  same  a  little  more  we  have  no  doubt  it 
would  turn  out  satisfactory.  Hoping  to  receive  your 
future    orders,  we    remain,    Yours  truly, 

Goldsmith  &  Davis." 

" Birmingham,   Ala.    July    21st,  1890.     Goldsmith  & 
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Davis ,  New  York ,  Gentleman  :  Sirs ,  I  was  unable  to  get 
to  case  leaf  in  question  to  give  it  a  fair  trial  on  mold  until 
last  week  as  I  was  short  on  a  cigar  that  I  m&ke  by  hand. 
The  leaf  works  quite  well  on  mold  ;  but  I  make  but  few 
mold  cigars,  and  the  case  would  last  me  a  long  time  for 
that  kind  of  work.  Although,  I  will  keep  it  if  you  will 
give  me  longer  time  on  it.  Let  me  hear  from  you,  and 
oblige,  Yours  truly,  H.  J.  McCafferty. " 

.  " Birmingham,  Ala.  July  29th,  1890.  Goldsmith  & 
Davis,  New  York,  Gentlemen  :  Sirs,  Inclosed  you  will 
find  notes  for  the  amount  of  bill  bought  of  your  Mr. 
Goldsmith.  I  have  dated  note  for  Havana  from  June 
first,  as  that  was  the  arrangements  I  made  with  Mr.  G. 
Hoping  this  will  be  satisfactory,  Respectfully, 

H.  J.  McCafferty." 

"New  York,  Aug.  4th,  1890.  H.  J.  McCafferty,  Dear 
Sir  :  Your  letter  with  enclosed  two  notes  for  $234.80 
received,  and  have  given  you  credit  for  the  same  and  en- 
closed please  [find]  receipt  and  accept  thanks,  Yours 
truly,  Goldsmith  &  Davis." 

"New  York,  Sept.  13th,  1890.  Mr.  H.  J.  McCafferty, 
Birmingham,  Ala.  Dear  Sir:  In  reference  to  the  leaf 
we  shipped  to  you  on  May  12,  1890,  will  say  that  our 
Mr.  Goldsmith  has  arrived  home,  and  will  say  he  finds 
the  tobacco  sound  and  is  not  re-sweated  ;  and  we  can , 
therefore,  not  exchange  the  same,  as  you  have  the  tobacco 
in  your  possession  now  over  four  months.  Our  notes 
must  be  paid   when   due.     Yours  truly, 

Goldsmith   &  Davis." 

"Birmingham,  Ala.  Oct.  2nd,  18a0.  Goldsmith  & 
Davis,  New  York  City.  Gentlemen:  Your  Mr.  Gold- 
smith gave  me  his  word  of  honor  that  his  firm  would 
deal  fair  with  me,  and  I  am  somewhat  surprised  that 
my  note  has  been  protested.  I  am  willing  to  pay  what 
the  leaf  is  worth  ;  and  have  been  advised  that  you  can 
not  collect  any  more  than  that,  after  your  written  guar- 
antee that  it  was  not  re-sweated  and  would  not  spoil.  I 
have  handled  tobacco  for  twenty  odd  years,  and  know 
something  about  leaf,  and  I  say  this  goods  is  re-sweated, 
and  not  worth  the  price  asked.  If  you  think  best  to 
sue,  go  ahead.     I  will  stand  you  a  trial.     Respectfully, 

H.  J.  McCafferty." 

"Birmingham,  Ala.  Oct.  13th,  Goldsmith  &  Davis, 
New  York,  Gentlemen  :     Yours  of  the  6   at  hand  and  in 
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reply  will  say  your  sale  of  tobacco  to  me  was  re-sweated 
goods  and  a  swindle  from  the  start,  for  I  am  told  by  an- 
other manufacturer  that  your  Mr.  Goldsmith  offered  the 
Havana  to  him  for  5c  less  per  lb.  than  he  sold  it  to  me. 
Another  man,  old  in  the  cigar  business,  says  the  case  of 
leaf  is  not  worth  more  than  18c  lb.  at  the  most.  It  is  only 
fit  for  binders  ;  and  will  enclose  a  copy  of  your  guaran- 
tee that  the  goods  [would]  not  spoil.  Also  in  your  let- 
ter of  June  7th,  are  these  words:  'If  the  case  is  not 
satisfactory,  you  can  return  the  same ;  but  if  you  would 
try  the  same  we  have  no  doubt  it  would  turn  out  satis- 
factory.' With  all  of  this  kind  of  fair  writing  on  your 
part,  I  felt  safe  in  sending  you  my  notes.  The  Havana 
has  lost  its  aroma,  and  is  but  very  little  better  than  any 
good  domestic  filler.  However,  I  will  repeat  I  am  will- 
ing to  pay  all  the  tobacco  is  worth  and  no  more;  the  price 
to  be  decided  by  reliable  cigar  men.  This  is  final,  and  I 
await  your  further  action.     Respectfully, 

H.J.  McCafferty.,, 

The  plaintiffs  requested  the  court  to  give  the  following 
written  charge  to  the  jury,  and  duly  excepted  to  the 
court's  refusal  to  give  the  same  as  asked  :  "If  the  jury 
believe  from  the  evidence  that  the  plaintiffs  did  by  letter, 
on  the  7th  day  of  June,  1890,  offer  to  rescind  the  contract 
and  take  back  the  tobacco,  and  that  subsequently  to 
that  time  the  defendant  agreed  to  pay  the  said  note  upon 
an  extension  of  time  for  the  payment  of  the  debt,  and 
that  said  extension  of  time  was  granted  by  plaintiff,  then 
defendant  ratified  the  contract,  and  they  should  find  for 
the  plaintiffs.' ' 

The  charge  which  was  given  by  the  court  at  the 
request  of  the  defendant,  to  the  giving  of  which  the 
plaintiffs  duly  excepted,  is  copied  in  the  opinion. 

There  was  judgment  for  the  sum  of  $20.75,  from  which 
judgment  the  plaintiffs  now  appeal,  and  assign  as  error 
the  court's  refusal  to  give  the  charge  requested  by  them, 
and  the  court's  giving  the  charge  requested  by  the  de- 
fendant. 

Bush  &  Brown,  for  appellants. 

Cabaniss  &  Weakley,  contra. 

McCLELLAN,   J.— On   May  12,  1890,  Goldsmith  & 
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Davis  sold  to  McCafferty  "1  bale  Havana  tobacco,  118 
lbs.  at  $1.10 — $129.80,  and  one  case  leaf  tobacco,  350 
lbs,  30  cents,  $105, "  on  four  months  time.  On  August 
4th,  1890,  the  evidence  tends  to  show,  McCafferty  de- 
livered separate  notes  for  the  two  items  of  the  account, 
that  for  $129.80  being  the  price,  of  the  bale  of  Havana 
bearing  date  as  of  June  1st,  and  that  for  $105,  being  the 
price  of  the  case  of  leaf  tobacco,  bearing  date  as  of  July 
1st.  Each  note  was  payable  four  months  after  date. 
Before  these  notes  were  executed  a  controversy  arose 
between  the  parties  as  to  the  .condition  and  quality  of  the 
case  of  leaf  tobacco.  McCafferty  claimed  that  this  tobacco 
was  unsound,  and,  finally — he  now  says  after  the  notes 
had  been  delivered — that  it  had  been  re-sweated,  whereas 
it  had  been  represented  and  sold  to  him  as  "natural 
sweet  leaf, M  and  that  it  was  not  worth  more  than  twenty 
cents  per  pound.  He  brought  forward  and  insisted  upon 
these  claims  by  letters  to  the  sellers;  but  on  July  21st,  be- 
fore the  notes  were  delivered,  he  wrote  that  he  would 
keep  it,  if  Goldsmith  &  Davis  would  give  him  a  longer 
time  than  four  months  in  which  to  pay  for  it.  There  is 
evidence,  in  the  fact  that  the  note  for  this  item  was  made 
payable  four  months  from  July  1st,  instead  of  from  May 
13th,  the  date  of  the  bill ,  or  June  1st,  the  date  of  the  other 
note,  tending  to  show  that  this  proposition  was  accepted 
and  the  extension  granted.  On  the  other  hand,  in  re- 
spect of  the  bale  of  Havana  tobacco,  the  other  item  in 
the  account,  the  amount  of  which  was  $129.80,  for  which 
a  separate  note  was  given,  there  is  no  evidence  that  any 
controversy  ever  arose  between  the  parties.  All  that  is 
said  in  the  correspondence,  or  any  where  in  the  evidence, 
having  reference  to  this  item  is  found  in  McCafferty' s 
letter  of  October  13th.  He  there  says  :  "The  Havana 
has  lost  its  aroma,  and  is  but  very  little  better  than  any 
good  domestic  filler.,>  This  letter  was  written  five 
months  after  the  sale  and  delivery,  and  it  can  not  be 
construed  into  a  claim  that  the  tobacco  was  not  as  rep- 
resented at  the  time  of  the  sale  ;  but  only  that  during  the 
intervening  time  it  has  lost  its  aroma;  and  this  fact  ap- 
pears to  have  been  thrown  out  merely  for  the  purpose  of 
conducing  to  a  more  favorable  consideration  of  the  buyer's 
claims  as  to  the  leaf  tobacco .  No  extension  of  time  for 
payment  of  this  item  is  asked ,  and  that  none  was  granted 
is  apparent  from  the  date  of  the  note,  which  is  as  of  the 
Vol.  103  _ 
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first  day  of  the  month  succeeding  that  toward  the  end  of 
which  the  goods  were  received ,  and  even  the  failure  to 
date  the  note  on  the  precise  day  of  the  receipt  of  the 
goods  is  explained  in  McCafferty 's  letter  of  July  29th, 
where  he  says  :  "I  have  dated  note  for  llavana  from 
June  1st,  as  that  was  the  arrangement  made  with  Mr. 
G.,M  and  this  arrangement  with  Mr.  G.  was  clearly  a 
matter  of  convenience  of  dates  and  not  of  any  real  ex- 
tension of  time,  since  it  is  not  reasonable  to  suppose  that 
McCafferty  having,  as  he  claimed,  a  serious  grievance 
against  the  sellers  which  he  proposed  to  abandon  for 
an  extension  of  time  of*  payment  would  have  been 
content  with  the  very  few  days  intervening  between  the 
arrival  of  the  shipment  and  the  first  of  June.  On  the 
foregoing  and  other  considerations  shown  by  the  bill  of 
exceptions  (which  the  reporter  will  set  out  in  full)  is 
based  our  conclusion  that  in  point  of  fact  no  question 
has  ever  been  made  as  to  McCafferty 's  liability  for  the 
full  amount  of  the  note  for  $129.80,  representing  the 
price  of  the  Havana  tobacco,  and  no  claim  was  ever 
made  that  that  tobacco,  the  sale  and  purchase  of  which 
was  segregated  from  that  of  the  leaf  tobacco,  and  consti- 
tuted a  separate  transaction  in  legal  effect  by  McCafferty 
himself,  was  unsound,  or  was  re-sweated  or  was  worth 
only  twenty  cents  per  pound,  and  no  extension  of  time 
for  payment  therefor  was  ever  asked  or  granted. 

The  present  action  is  upon  this  note  for  $129.80,  evi- 
dencing McCafferty 's  indebtedness  for  the  bale  of  Ha- 
vana tobacco,  the  price  of  which  as  we  have  seen,  was 
$1.10  per  pound.  The  note  for  $105,  for  the  case  of  leaf 
tobacco  at  30  cents  per  pound,  is  no  more  involved  here 
than  if  the  transaction  out  of  which  it  arose  had  never 
transpired.  The  trial  court, however, instructed  the  jury, 
at  defendant's  request,  as  follows :  * 'Even  though  the 
jury  may  believe  the  defendant  asked  for  and  obtained 
an  extension  of  time  of  the  indebtedness  sued  on,  this 
does  not  prevent  him  setting  up  a  failure  of  consideration 
in  the  debt  sued  on,  if  the  defendant  was  not  aware,  at 
the  time  he  gave  the  note,  that  the  tobacco  was  re-sweated, 
and  it  was  in  fact  re-sweated.7 '  And  the  jury  returned  a 
verdict  for  the  plaintiffs  for  the  value  of  the  Havana 
tobacco,  which  they  found  to  be  twenty  cents  instead  of 
one  dollar  and  ten  cents  per  pound.  It  is  clear  that  this 
charge  was  entirely  abstract,  in  that   there  was   no   evi- 
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dence  that  any  extension  of  time  was  asked  or  granted 
in  respect  of  the  Havana  tobacco,  or  that  it  was  re- 
sweated,  and  this  tobacco  alone  constituting  the  considera- 
tion of  the  note  sued  on,  there  was,  it  follows,  no  evidence 
of  a  failure  of  consideration.  It  is  clear  also  to  us  that 
the  jury  were  misled  by  this  instruction  to  the  conclusion 
that  the  evidence  as  to  resweating,  extension  of  time  and 
failure  of  consideration  had  reference  to  the  Havana 
tobacco  and  the  note  sued  on ,  when  in  truth  its  relation 
was  entirely  to  the  case  of  leaf  tobacco  and  the  note  for 
$105,  which  is  not  sued  on,  since  their  verdict  is  wholly 
inexplicable  upon  any  other  liypothesis . 

It  is  very  rarely  the  case  that  the  giving  of  an  abstract 
charge  requires  the  reversal  of  a  judgment.  But  where 
the  charge  is  abstract  and  misleading,  and  it  is,  as  here, 
manifest  that  the  jury  has  been  misled  by  it  to  the  pre- 
judice of  the  appellant,  the  law  is  well  settled,  that  the 
consequent  judgment  should  be  reversed. — Bernstein  v. 
Humes,  71  Ala.  260;  Herring  v.  Skaggs,  73  Ala  446 ; 
Beck  v.  State,  80  Ala.  i;  State  v.  Vance,  80  Ala.  356 ; 
Goldsmith  v.  State, 86  Ala.  55  ;  5  So.  Rep.  480  ;  SchaunguVs 
Admr.  v.   Udell  &  Crunden,  93  Ala.  302,  9   So.  Rep.  550. 

For  this  error,  into  which  the  lower  court  was  proba- 
bly led  by  a  request  for  an  instruction  on  the  same  sub- 
ject and  likewise  abstract  by  the  plaintiffs,  the  judgment 
must  be  reversed.     The  cause  is  remanded. 

Reversed  and  remanded. 


Anniston    Carriage   Works   et  al.  v. 
Ward  et  al. 

Bill  in  Equity  to  have  a  Mortgage  declared  a   General  As- 
signment. 

1.  Mortgage  to  secure  pre-existing  debt  a  general  assignment. — Where 
an  insolvent  debtor  mortgages  all  of  his  property  to  secure  a  pre-exist- 
ing debt,  and  .this  mortgage  is  satisfied  prior  to  its  maturity  by  the 
sale  of  part  of  the  goods  and  the  procurement  of  money  by  the  mort- 
gagor from  another  person  by  a  second  mortgage  conveying  the  same 
property,  the  first  mortgage  is  declared  to  be  a  general  assignment 
for  the  benefit  of  the  debtor's  creditors,    (Code,    $    1737),    and    the 
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money  received  by  the  first  mortgagee,  in  satisfaction  of  his  mort- 
gage, is  a  trust  fund  in  his  hands,  subject  to  the  claims  of  the  mort- 
gagee's creditors. 

2.  Bill  to  have  mortgage  declared  a  general  assignment;  second  mort- 
gagee not  a  necessary  party. — Where  a  bill  is  filed  to  have  a  mortgage 
executed  by  an  insolvent  debtor  to  secure  a  pre-existing  debt  de- 
clared a  general  assignment,  the  second  mortgagee,  from  whom  the 
debtor  obtained  money  to  satisfy  the  mortgage  executed  to  the  first 
mortgagee,  is  not  a  necessary  party. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  B.  F.  Cassady. 

R.  D.  Ward  &  Co.,  and  other  creditors  of  the  Anniston 
Carriage  Works,  on  the  28th  day  of  January,  1892,  filed 
their  bill  in  the  city  court  of  Anniston,  seeking  to  have 
a  mortgage  executed  by  the  Anniston  Carriage  Works  to 
the  Anniston  Loan  &  Trust  Co.  declared  a  general  as- 
signment, for  the  benefit  of  all  creditors  of  said  An- 
niston Carriage  Works.  It  is  alleged  that  on  the  2d  day 
of  November,  1891,  the  Anniston  Carriage  Works  exe- 
cuted a  mortgage  conveying  to  the  Anniston  Loan  & 
Trust  Co.  substantially  all  of  its  property,  to  secure  a 
pre-existicg  debt.  The  mortgage  was  due  sixty  days 
after  date,  and  matured  on  the  1st  day  of  January,  1892. 
The  prayer  of  the  bill  is  that  the  mortgage  be  declared  a 
general  assignment  for  the  benefit  of  all  the  creditors, 
and  that  the  Anniston  Loan  &  Trust  Co.  be  held  to  ac- 
count to  the  creditors  for  the  value  of  the  stock  of  bug- 
gies, carriages  and  merchandise,  alleged  to  be  of  the 
value  of  eleven  thousand  dollars,  for  the  benefit  of  the 
general  creditors. 

The  respondents,  the  Anniston  Carriage  Works  and 
the  Anniston  Loan  &  Trust  Co.,  answered  the  bill,  and 
alleged  that  the  Anniston  Carriage  Works  was  indebted 
to  the  Anniston  Loan  &  Trust  Co.  in  the  sum  of  about 
five  thousand  dollars,  for  advances  made  by  said  Annis- 
ton Loan  &  Trust  Co.,  which  was  doing  a  banking  busi- 
ness, in  paying  drafts  drawn  by  said  Anniston  Carriage 
Works,  and  overdrafts  made  by  the  latter,  the  aggregate 
of  which  amounted  to  over  five  thousand  dollars,  and 
for  which  it  negotiated  a  loan  with  said  bank,  due  sixty 
days  after  date,  and  executed  a  mortgage  to  secure  the 
same  upon  its  stock  of  buggies,  carriages  and  other  mer- 
chandise, consisting  substantially  of  all  its  property. 
Prior  to  the  maturity  of  this  debt,  and  on  the  3d  day  of 
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December,  1891,  the  Anniston  Carriage  Works  paid  the 
debt  in  full,  and  the  mortgage  was  satisfied,  and  the  An- 
niston Loan  &  Trust  Company,  which  had  temporarily 
assumed  possession  of  the  mortgaged  property,  restored 
the  same  to  the  mortgagor,  and  the  mortgage  was  can- 
celled and  satisfied.  Afterwards,  and  before  the  filing 
of  the  bill  in  this  cause,  the  Anniston  Carriage  Works 
executed  a  new  mortgage  upon  the  same  property  to  one 
William  Noble  to  secure  a  loan  which  it  obtained  from 
said  William  Noble,  contemporaneously  with  the  making 
of  said  mortgage,  and  subsequently  made  a  bill  of  sale 
to  William  Noble  in  extinguishment  of  this  mortgage. 
Both  respondents  pleaded  that  William  Noble  is  a  proper 
and  necessary  party  respondent  to  the  bill ;  and  the  An- 
niston Carriage  Works  filed  a  separate  plea  setting  up 
the  invalidity  of  the  mortgage,  because  it  had  not  been 
authorized  by  a  stockholder's  meeting,  nor  had  thirty 
days  notice  of  any  meeting  for  that  purpose  been  given 
to  the  stockholders,  or  any  of  them.  Each  of  the  respon- 
dents filed  demurrers  for  the  non-joinder  of  other  credi- 
tors of  the  Anniston  Carriage  Works  as  co-complainants. 
On  the  final  submission  of  the  cause,  the  court  below 
overruled  the  demurrer  and  plea,  and  rendered  a  decree 
granting  the  relief  prayed  for  by  complainants.  Re- 
spondents appeal,  and  assign  this  decree  as  error. 

Knox,  Bowie  &  Pelham  and  J.  J.  Willett,  for  ap- 
pellants.— When  the  indebtedness  of  the  Anniston  Car- 
riage Works  to  the  Anniston  Loan  &  Trust  Company  was 
paid,  the  claim  on  the  Loan  &  Trust  Company  was  ex- 
tinguished ;  and  by  accepting  its  payment  the  latter  com- 
pany violated  no  obligation  which  it  owed  to  other  cred- 
itors of  the  Anniston  Carriage  Works,  nor  did  it  incur 
any  liability  to  them.  It  could  not  refuse  to  accept  pay- 
ment of  the  mortgage  indebtedness.  It  held  only  a  con- 
ditional conveyance  of-  the  property,  by  the  very  terms  of 
which  it  was  stipulated  that  the  mortgage  should  be  void 
if  paid  at  maturity.  It  would  be  contrary  to  all  rules  of 
equity  to  hold  the  bank  liable  as  a  trustee  in  invitum  for 
doing  what  the  mortgage  contract  bound  it  to  do  and 
what  the  Carriage  Works  could  compel  it  to  do. — Bene- 
diet.  Hall  d-  Co.  v.  Rcnfro  Bro*.,  75  Ala.  121;  Murray  v. 
McXeely,  86  Ala.  234  ;  5  So.  Rep.  565;  Rankin  v.  Vandi- 
ver,  78  Ala.  ft 62 ;  Stephens  v.  Regenstein,  89   Ala.   561 ;    8 
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So.  Rep.  68;  Harmon  v.  McRae,  91  Ala.  401,  8  So. 
Rep.  548.  The  case  of  Danner  &  Co.  v.  Brewer  <£•  Co.,  69 
Ala.  191,  does  not  apply.  In  that  case  the  mortgagee 
afterwards  received  a  deed  to  the  property  and  appro- 
priated it  to  his  own  use.  Even  a  trustee  in  invitum  is 
only  liable  for  the  amount  actually  received. — Hill  v. 
Jones,  65  Ala.  214.  The  bill  in  this  case  should  have 
been  dismissed  for  want  of  necessary  parties. — 3  Brick. 
Dig.  33 «;  Merritt  v.  Phenix,  48  Ala.  87 ;  Prout  v.  Hoqe,  57 
Ala.  28;  Thornton  v.  Xeal,  49  Ala.  590;  3  Brick.  Dig., 
873,8  8  97,98. 

Cassady,  Blackwell  &  Keith,  contra,  cited  Danner  v. 
Brewer,  69  Ala  191;  Andrews  v.  Hobson,  23  Ala  219;  Ross 
v  Barclay,  55  Amer.  Dec.  616,  and  authorities  there  cited; 
Shepherd  v.  McEvers,  8  Amer.  Dec.  561. 

COLEMAN,  J. — On  or  about  the  2d  day  of  November, 
1891,  the  Anniston  Carriage  Works,  a  body  corporate, 
being  then  indebted  to  complainants,  the  appellees,  and 
other  creditors,  to  secure  a  past  indebtedness  due  and 
owing  to  the  Anniston  Loan  &  Trust  Co.,  also  a  body 
corporate,  executed  to  it  a  mortgage  upon  substantially 
all  its  property  and  effects.  Complainants,  creditors  of 
the  Anniston  Carriage  Works,  filed  the  present  bill, 
seeking  to  have  the  mortgage  conveyance  to  the  Loan  & 
Trust  Co.  declared  a  general  assignment  for  the  benefit 
of  all  its  creditors.  The  mortgage  to  the  Anniston  Loan 
&  Trust  Co.  was  executed  in  the  name  of  "Anniston 
Carriage  Works,  by  Randolph  St.  John,  Secretary  and 
Treasurer/'  The  evidence  is  sufficiently  satisfactory 
that  this  mortgage  was  executed  by  authority  granted  by 
the  board  of  directors.  It  was  certainly  subsequently 
recognized  and  ratified  as  binding.  The  main  defense 
relied  upon  is,  that  the  mortgage  debt  was  satisfied  and 
the  mortgage  cancelled  on  or  about  the  1st  of  December, 
1891,  long  before  the  filing  of  the  present  creditors'  bill. 
The  facts  upon  which  this  defense  is  based,  briefly  stated, 
are  as  follows  :  The  mortgage  to  the  Anniston  Loan  A 
Trust  Co.  was  executed  on  the  2d  of  November,  1891,  to 
secure  a  debt  of  $5,000,  and  it  became  due  on  the  2d  day 
of  January,  1892.  The  Loan  &  Trust  Co.  took  imme- 
diate possession  of  the  property.  On  the  1st  of  Decem- 
ber, prior  to  the  maturity  of  the  mortgage,  the  Anniston 
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Carriage  Works  borrowed  from  William  Noble  four 
thousand  dollars,  and  to  secure  the  payment  of  this  in- 
debtedness the  Anniston  Carriage  Works  executed  an- 
other mortgage  to  William  Noble  on  the  identical  prop- 
erty, which  had  been  mortgaged  to  the  Loan  &  Trust 
Co.,  except  such  portion  as  had  been  previously  sold. 
The  check  of  William  Noble  for  four  thousand  dollars, 
together  with  the  check  of  the  carriage  company  for  one 
thousand  dollars,  was  applied  to  the  Loan  &  Trust  Co. 
in  payment  and  satisfaction  of  the  debt  due  it  from  the 
carriage  company,  and  the  mortgage  of  the  carriage 
company  to  secure  this  debt  was  cancelled. 

Section  1737  of  the  Code  reads  as  follows:  " Every 
general  assignment  made  by  a  debtor,  by  which  a  pref- 
erence or  priority  of  payment  is  given  to  one  or  more 
creditors,  over  the  remaining  creditors  of  the  grantor, 
shall  be  and  enure  to  the  benefit  of  all  the  creditors  of 
the  grantor  equally ;  but  this  section  shall  not  apply  to 
or  embrace  mortgages  given  to  secure  a  debt  contracted 
contemporaneously  with  the  execution  of  the  mortgage, 
and  for  the  security  of  which  the  mortgage  was  given.7 ' 
It  is  averred  in  the  bill,  and  the  proof  shows,  that  the 
debt  due  the  Loan  &  Trust  Co.,  to  secure  which  the 
mortgage  to  that  company  was  executed,  was  not  con- 
tracted contemporaneously,  but  was  a  past  due  debt. 
The  proof  also  shows  that  the  mortgage  embraced  sub- 
stantially all  the  grantor's  property,  and  that  the  grantor, 
the  carriage  company,  at  the  time  was  insolvent.  It  is 
clear  that  this  mortgage  was  a  general  assignment  with- 
in the  meaning  of  the  statute,  and  if  complainants  had 
filed  their  bill  before  the  execution  of  the  mortgage  to 
William  Noble,  and  before  the  attempted  cancellation  of 
the  mortgage  to  the  Loan  &  Trust  Co.,  asking  for  its 
foreclosure  for  the  benefit  of  creditors,  we  would  be  com- 
pelled to  declare  that  the  conveyance  created  a  general 
assignment,  and  that  it  could  be  enforced  for  the  benefit 
of  the  non-preferred  creditors.  These  complainants  and 
other  creditors  not  named  in  the  mortgage  had  the  same 
rights  and  were  entitled  to  the  same  privileges  in  the 
conveyed  property,  by  virtue  of  the  statute,  as  if  they 
had  been  named  and  specifically  provided  for  along  with 
the  Anniston  Loan  &  Trust  Co.,  so  far  as  the  Anniston 
Loan  &  Trust  Co.  is  concerned.  Possibly  the  effect  upon 
third  parties,  not  charged  with  notice,  would  be  differ- 
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ent.  Neither  would  this  result  be  altered,  if,  under  the 
power  contained  in  the  mortgage,  the  Anniaton  Loan  & 
Trust  Co.  had  foreclosed  the  mortgage  and  applied  the 
proceeds  to  the  payment  of  the  debt  secured  by  the  mort- 
gage. A  court  of  equity,  at  the  instance  of  non-preferred 
creditors,  would  decree  the  conveyance  a  general  assign- 
ment, and  the  mortgagee  an  assignee  or  trustee  of  the 
proceeds  of  the  mortgage  property  for  their  benefit. — 
Daniier  &  Co,  v.  Brewer,  69  Ala.  191;  Holt  v.  Bancroft,  30 
Ala.  193. 

Can  it  make  any  difference  in  principle  because  the 
grantor,  by  a  second  mortgage  on  the  same  property, 
borrows  money  from  a  third  person  and  pays  it  over  to 
the  preferred  creditor  in  satisfaction  of  a  conveyance, 
which  the  law  declares  "  shall  enure  to  the  benefit  of  all 
the  creditors  of  the  grantor  equally?' '  The  transaction 
shows  that  it  was  the  understanding  of  all  the  parties 
that  the  money  loaned  by  William  Noble  was  to  be  paid 
over  to  the  Anniston  Loan  &  Trust  Co.,  and  that  com- 
pany was  to  cancel  its  mortgage,  so  that  the  carriage 
company  could,  by  a  second  mortgage,  secure  William 
Noble  in  the  loan  of  four  thousand  dollars.  Suppose  in 
the  first  instance,  William  Noble  had  purchased  the  en- 
tire property  for  a  cash  consideration  of  four  thousand 
dollars,  which. is  proven  to  have  been  worth  then  full 
.  five  thousand  dollars,  it  could  not  be  said  he  had  paid  a 
fair  equivalent  for  the  property.  It  is  apparent  that 
when  the  property  was  mortgaged  to  the  Loan  &  Trust 
Co.  it  was  worth  five  thousand  dollars,  the  full  equiva- 
lent of  the  debt  secured  by  the  conveyance.  In  the  mean- 
time, before  the  execution  of  the  mortgage  to  William 
Noble,  one  thousand  dollars  of  this  property  had  been 
disposed  of.  It  was  in  the  possession  of  the  Loan  <fc 
Trust  Co.  It  could  not  have  been  disposed  of  without 
its  consent.  We  infer  the  check  ot  the  carriage  company 
for  one  thousand  dollars  covered  the  value  of  the  prop- 
erty which  had  been  thus  disposed  of  before  the  execu- 
tion of  the  mortgage  to  William  Noble.  Thus,  under 
and  by  virtue  of  the  mortgage,  which  we  declare  to  have 
created  a  general  assignment  for  the  benefit  of  all  the 
creditors,  the  Loan  &  Trust  Co.  has  realized  the  .entire 
proceeds  of  the  property  conveyed.  Equity  looks  at  the 
substance  and  effect  of  a  transaction.  It  will  not  per- 
mit the  rights  of  creditors,  secured  to  them  by  the  law, 
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to  be  circumvented  or  overreached.  We  hold  that  the 
bill  is  properly  filed  against  the  Anniston  Loan  &  Trust 
Co.,  and  that  the  proof  sustains  the  averment  that  the 
mortgage  was  a  general  assignment,  enuring  to  the  ben- 
efit of  all  the  creditors.  William  Noble  has  no  interest 
in  what  disposition  is  made  of  the  money  paid  by  him 
for  the  property.  The  mortgage  to  him  was  to  secure  a 
debt  contracted  contemporaneously  with  the  execution  of 
the  mortgage,  and  it  iray  be  was  not  within  the  influence 
of  section  1737  of  the  Code ;  but  this  section  can  not  alter 
the  effect  of  the  mortgage  to  the  Loan  &  Trust  Co.  It 
was  this  latter  mortgage  that  enabled  the  Loan  &  Trust 
Co.  to  monopolize  the  entire  assets  of  the  carriage  com- 
pany. The  money  stands  in  lieu  of  the  property,  and  is 
equally  subject  to  the  claim  of  other  creditors.  It  is  the 
proceeds  of  the  property  in  the  hands  of  the  Anniston 
Loan  &  Trust  Co.,  which  is  sought  to  be  reached  and 
subjected  by  the  bill. 

Notice  should  be  given  to  all  the  creditors  who  are  en- 
titled to  share  in  the  proceeds  to  come  in  and  prove  their 
claims.  This  we  understand  to  be  the  effect  of  the  de- 
cree of  the  city  court,  and  in  so  holding  there  was  no 
error. 

Affirmed. 


m  m       Louisville  &  Nashville  Railroad  Co.  v. 

101    676*  J\.lCt% 

,144    830 

Action  against  a  Ilailroad  Company  for  killing  Cattle. 

1.  Action  against  a  railroad  company  for  killing  cattle;  negligence; 
nhen  determined  by  the  jury. — Where,  in  an  action  against  a  railroad 
company  for  killing  cattle,  it  is  shown  that  the  cattle  were  killed  by 
defendant's  train,  and  the  testimony  for  the  plaintiff  tends  to  show 
that  at  the  place  of  the  killing  the  track  was  straight  and  the  view  un- 
obstructed for  a  mile,  while  the  testimony  for  the  defendant  was  to 
the  effect  that  the  cattle  were  grazing  a  short  distance  from  the  track, 
and,  when  the  train  was  a  quarter  of  a  mile  from  them,  they  showed 
no  restlessness  or  disposition  to  move  towards  the 
track,  and  that  when  the  train  was  close  upon 
them     they    started     upon    the    track    whereupon     the    engineer, 
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who  had  kept  a  steady  look  out,  used  all  the  means  with- 
in his  power  to  stop  the  train,  it  is  for  the  jury  to  determine  whether 
the  cattle  killed  came  on  the  track  so  suddenly  and  near  to  the  en- 
gine that  the  persons  operating  the  train  could  not,  by  the  exercise 
of  reasonable  care  and  diligence,  prevent  the  injury  ;  and  the  defen- 
dant is  not,  therefore,  entitled  to  the  general  affirmative  charge. 

2.     Same;  charge  to  tlte  jury. — In  such  a  case  a  charge  that   the   jury 

must  find  for  defendant,  if  they  believed  the  defendant's  evidence  is 

properly  refused,  since  it  confines  the  jury  to  the  consideration  of 

only  a  part  of  the  testimony,  when  they  should,   in  making  up  their 

"  verdict,  consider  all  the  evidence  together. 

8.  Same.—  The  court  properly  charged  the  jury  that,  "To  prove 
that  the  engineer  was  on  the  lookout  at  the  time  when  he  actually  dis- 
covered the  cattle,  is  not  enough  to  show  that  he  fully  performed  his 
duty.  If  he  failed  to  discover  the  cattle  sooner,  when  he  might  have 
done  so,  if  he  had  kept  a  proper  lookout  prior  to  the  actual  discovery 
of  the  cattle,  then  the  defendant  is  chargeable  with  negligence." 

4.  Same. — A  charge  is  properly  refused,  which  instructs  the  jury 
that  if  the  engineer  saw  the  cattle  a  quarter  of  a  mile  before  reaching 
them,  when  they  were  standing  near,  and  indicating  no  intention  of 
moving  to  the  track,  and  would  not  probably  have  been  injured 
where  they  were,  he  was  under  no  further  duty  to  look  out  for  their 
safety. 

6.  Same. — A  charge  that  requires  the  plaintiff  to  prove  negligence 
on  the  part  of  the  defendant,  committed  prior  to  the  time  the  cattle 
got  upon  the  track,  is  properly  refused,  since,  if  the  injury  resulted 
from  the  negligence  of  defendant's  employes,  committed  subsequent- 
ly to  the  time  the  cattle  got  upon  the  track,  the  defendant  is  liable, 
although  there  may  have  been  no  negligence  prior  to  that  time. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  W.  W.  Wilkerson. 

This  was  an  action  brought  by  the  appellee,  S.  S. 
Rice,  against  the  Louisville  &  Nashville  Railroad  Co., 
to  recover  damages  for  the  alleged  negligent  killing  of 
three  cows,  the  property  of  the  plaintiff.  The  com- 
plaint contained  two  counts,  and  issue  was  joined 
on  the  plea  of  the  general  issue .  ' 

On  the  trial  of  the  cause  the  testimony  for  the  plain- 
tiff tended  to  show  that  the  cows  killed  by  the  defendant 
were  his  property  ;  that  at  the  place  where  the  cows 
were  killed  the  track  was  straight  for  about  a  mile,  and 
there  was  nothing  to  obstruct  the  view  for  that  distance  ; 
that  he  saw  the  cows  about  three  hours  before 
they  were  killed,  and  that  after  they  were  killed  he  found 
them  lying  near  the  defendant's  track.  It  was  admitted 
that  the  train  of  the  defendant  killed  the  cows. 
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The  evidence  in  behalf  of  the  defendant  was  the  testi- 
mony of  the  engineer  and  fireman,  who  were  operating 
the  engine  at  the  time  the  cows  were  killed.  The  testi- 
mony of  the  engineer  in  reference  to  the  accident,  as 
shown  by  the  bill  of  exceptions,  was  as  follows  :  "He 
saw  at  the  right  of  the  track  a  drove  of  about  fifteen 
cows  standing  grazing  off  of  the  right  of  way  some  little 
distance  ;  that  he  was  then  a  quarter  of  a  mile  from  them; 
that  as  he  approached  the  cows  gave  no  signs  of  uneasi- 
ness, and  did  not  move  towards  the  track  or  show  any 
signs  of  so  doing,  until  he  got  within  a  short  distance  of 
where  they  were  standing  ;  that  during  this  time  he  kept 
a,  steady  lookout  ahead  ;  that  when  he  was  within  a  short 
distance  of  the  cows,  two  or  three  of  them  started  up  and 
ran  towards  the  track,  whereupon  he  called  for  brakes, 
sounded  his  cattle  alarm,  and  reversed  his  engine,  and 
shut  off  steam,  and  put  on  his  jam;  that  these  were  all  the 
means  he  had  at  hand  to  stop  his  train  ;  that  his  appli- 
ances for  checking  the  speed  of  the  train  were  in  good 
condition ,  and  were  the  same  as  are  used  on  all  well  reg- 
ulated railroads."  The  testimony  of  the  fireman  was  to 
the  same  effect. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  fol- 
lowing written  charge  :  "To  prove  that  the  engineer 
was  on  the  lookout  at  the  time  when  he  actually  dis- 
covered the  cattle,  is  not  enough  to  show  that  he  fully 
performed  his  duty.  If  he  failed  to  discover  the  cattle 
sooner,  when  he  might  have  done  so,  if  he  had  kept  a 
proper  lookout  prior  to  the  actual  discovery  of  the  cattle, 
then  the  defendant  is  chargeable  with  negligence."  The 
defendant  duly  excepted  to  the  giving  of  this  charge, 
and  also  separately  excepted  to  the  court's  refusal  to 
give  each  of  the  following  written  charges  requested  by 
it:  (1.)  "If  the  jury  believe  the  evidence  of  defen- 
dant, they  must  find  for  defendant/ '  (2.)  "The  burden 
of  proving  negligence  on  the  part  of  the  defendant  in  the 
management  of  its  train,  prior  to  the  time  when  the  jury 
believe  plaintiff's  cattle  got  on  defendant's  track,  is  on 
the  plaintiff."  (3.)  "The  burden  of  showing  that  the 
defendant's  engineer  was  guilty  of  negligence,  in  keeping 
a  lookout  for  plaintiff's  stock  before  they  got  on  defen- 
dant's track,  is  on  the  plaintiff."  (4.)  "If  the  jury  be- 
lieve the  evidence  they  must  find  for  the  defendant  un- 
der the  first  count."  (5.)  "If  the  jury  believe  the 
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evidence  they  must  find  for  the  defendant  under  the  sec- 
ond count.' '  [6.)  "If  the  jury  believe  from  the  evi- 
dence that,  at  the  time  the  train  reached  a  point  one- 
quarter  of  a  mile  from  where  the  cattle  were  when  killed, 
the  engineer  saw  the  stock  first,  and  that  at  that  time 
the  stock  were  standing  not  on  the  track  but  near  the 
track,  and  did  not  indicate  any  intention  of  moving  to 
the  track,and  would  not  probably  have  been  injured  where 
they  were,  the  defendant's  engineer  was  not  guilty  of 
negligence  in  the  matter  of  keeping  a  lookout,  with  which 
the  defendant  is  chargeable  in  this  action/7 

There  was  judgment  for  plaintiff.  Defendant  appeals, 
and  assigns  as  error  the  giving  of  the  charge  asked  by 
plaintiff,  and  refusing  to  give  the  several  charges  re- 
quested by  it. 

Hewitt,  Walker  &  Porter,  for  appellants,  cited 
Kansas  City,  Memphis  &  Charleston  R.  R.  Co.  v.  Watson , 
91  Ala.  483,  8  So.  Rep.  793;  Ala.  Ot.  So.  R.  R.  Co.  v. 
Moody,  92  Ala,  279,  9  So.' Rep.  238;  Ga.  Pac.  Railway 
Co.  v.  Hughes,  tt7  Ala.  610,  6  So.  Rep.  413;  M.  &  E. 
Railway  Co.  v.  Perryman,  91  Ala.  413,  8  So.  Rep.  699; 
Western  Railway  Co.  v.  Lazarus,  88  Ala.  453, 7  So  Rep.  877. 

Arnold  &  Evans,  contra.     The  charges  given  for  the 
plaintiff  states   a  correct  rule   of  law. — E.   T.   V.  &  G. 
R.  R.  Co.  v.  Baker,  94  Ala.  632,  10  So.    Rep.  211;  K.   C 
M.  &  B.  R.  R.  Co.  v.  Watson,  91  Ala.  483, 8  So.  Rep.  793; 
A.  G.  S.  R.  R.  Co.  v.  Poivers,  73  Ala.  244. 

The  first  charge  asked  by  the  defendant  was  faulty  in 
many  respects.  The  testimony  of  the  defendant  did  not 
relieve  it  from  negligence.  An  effort  to  stop  the  train, 
after  the  cattle  actually  started  towards  the  track,  did 
not  fill  the  measure  of  the  engineer's  duty  where  the 
cattle  were  seen,  or  ought  to  have  been  seen,  in  danger- 
ous proximity  to  the  track. — E.  T.  V.  &  G.  R.  R.  Co.  v. 
Watson,  90  Ala.  41,  7  So.  Rep.  813;  K.  C.  M.  &  B.  R.  R. 
Co.  v.  Watson,  91  Ala.  483,  8  So.  Rep.  793;  Western  Rail- 
way Co.  v.  Sistrunk,  85  Ala.  352,  5  So.  Rep.  79;  Western 
Railway  Co.  v.  Lazarus,  88  Ala.  453,  7  So.  Rep.  877  ;  L. 
&  N.  R.  R.  Co.  v.  Posey,  96  Ala.  262,  11  So.  Rep.  423; 
M.  &  B.  R.  R.  Co.  v.  Kimbrough,  U6  Ala.  127,  11  So.  Rep. 
307.  Said  charge  presented  the  defendant's  aspect  of 
the  case  on  only  a  part  of  the  evidence,  and  was  for  that 
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reason  properly  refused. — Snider  v.  Burke,   84  Ala.  53, 

4  So.  Rep.  225;  Hussey  v.  State,  86  Ala.  34,  5  So.  Rep. 
484;  Mobile  Savings  Bank  v.  McDonnell,  k9  Ala.  434, 
8  So.  Rep.  137;  Xelson  v.  Warren,  93  Ala.  408,  8  So.  Rep. 
413;  A.  G.  S.  R.  R.  Co.  v.  Hill,  93  Ala.  514,  9  So.  Rep. 
722;  Steed  v.  Knowles,  97  Ala.  573,  12  So.  Rep.  75; 
3  Brick.  Dig.,  Ill,  §  83. 

The  second  and  third  charges  asked  by  the  defendant 
misplaced  the  burden  of  proof,  and  were  properly  re- 
fused.— M.  &  G.  R.  R.Co.  v.  Caldwell,  83  Ala.  196,  3  So. 
Rep.  445  ;  Nashville  See.  R.R.  Co.  v.  Hembree,  85  Ala.  481, 

5  So.  Rep.  173;  S.  &  W.  R.   R.  Co.  v.Jarvis,  «5  Ala.  149, 

10  So.  Rep.  323;  L.  &  X.  R.  R.  Co.  v.  Posey,  96  Ala.  262, 

11  So.  Rep.  423  ;  L.  it  X.  R.  R.  Co.  v.  Barker,  95  Ala.  435, 

11  So.  Rep.  453.  The  fourth  and  fifth  charges  asked  by 
the  defendant,  being  the  general  affirmative  charges,  were 
properly  refused.  There  was  evidence  from  which  the 
jury  might  have  reasonably  inferred  negligence  on  the 
part  of  the  defendant,  and  the  general  affirmative  charge 
can  not  be  given  in  such  instances. — E.  T.  V.  &  G.  R.  R. 
Co.  v.  Watson,  90  Ala.  41,  7  So.  Rep.  813 ;  K.  C.  M.  &  B. 
R.  R.  Co.  v.  Watson,  91  Ala.  483,  8  So.  Rep.  7*3  ;  E.  T. 
V.  &  G.  R.  R.  Co.  v.  Baker,  94  Ala.  632,  10  So.  Rep.  211; 
S.  &  W.  R.  R.  Co.  v.  Jarvis,  95  Ala.  149,  10  So.  Rep. 
323;  M.&B.  R.  R.  Co.  v.  Kimbrough,  96  Ala.  262,  11 
So.  Rep.  307  ;  Paipiev.  Mathis,  92  Ala.  585,  9  So.  Rep. 
605;  Sablett  v.  Hodges,  88  Ala.  491,  7  So.  Rep.  296;  Tab- 
Icr  v.  Sheffield  L.  &  I.  Co.,  87  Ala.  305,  6  So.  Rep.  196 ; 
E.  T.  V.  &  G.  R.  R.  Co.  v.  Baker,  94  Ala.  632, 10  So.  Rep. 
211 ;  E.  T.  V.  &  G.  R.  R.  Co.  v.  Tarvaville,  97  Ala.  122, 

12  So.  Rep.  63 ;  3  Brick.  Dig.  110,  §§  52,  55. 

It  was  not  error  to  refuse  to  give  the  sixth  charge  asked 
by  the  defendant.  Whether  the  engineer  was  negligent 
as  to  keeping  a  lookout  and  exercised  reasonable  care 
was  a  question  for  the  jury. — K.  C.  M.  &  B.  R.  R.  Co.  v. 
Watson,  91  Ala.  483,  8  So.  Rep.  793 ;  E.  T.  V.  &  G.  R.  R. 
Co.  v.  Baifliss,  77  Ala.  429;  S.  &  X.  R.  R.  Co.  v.  Jones,  56 
Ala.  507';  E.  T.  V.  £  G.  R.  R.  Co.  v.  Baker,  94  Ala  632, 
10  So.  Rep.  211. 

HEAD,  J. — We  think,  under  the  evidence  in  this  case, 
it  was  for  the  jury  to  determine  whether  the  cattle  came 
upon  the  track  so  suddenly  and  near  to  the  engine  that 
the  persons  operating  the  train  could  not,  by  the  exer- 
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cise  of  reasonable  care  and  diligence,  prevent  the  in- 
jury, and  also  whether  those  persons  observed  the  proper 
lookout  and  exercised  reasonable  diligence  or  not.  Tlr.s 
being  so,  the  defendant  was  not  entitled  to  the  general 
affirmative  charge  in  its  favor.  Nor  was  it  entitled  to 
have  the  general  charge  upon  the  effect  of  the  defendant's 
evidence  given  in  its  favor,  for  the  reason,  if  for  no 
other,  as  we  have  many  times  said,  that  such  a  charge 
confines  the  jury  to  a  consideration  of  a  part  only  of  the 
testimony,  when,  in  making  up  a  verdict,  they  should 
consider  it  all  together.  This  is  not  opposed  to  anything 
said  by  this  court  in  the  case  of  A.  G.  S.  R.  R.  Co.  v. 
Moody,  92  Ala.  27tf,  9  So.  Rep.  328. 

The  charge  given  at  the  instance  of  the  plaintiff  is  sup- 
ported by  so  many  adjudications  of  this  court  that  we 
need  not  comment  upon  it  or  cite  the  cases.  We  do  not 
find  such  an  undisputed  state  of  facts,  as  defendant's 
counsel  argue,  as  takes  the  charge  without  the  influence 
of  the  general  rule. 

We  can  not  affirm  that  if  the  engineer  saw  the  cattle 
a  quarter  of  a  mile  before  reaching  them,  when  they 
were  standing  near  the  track  and  indicating  no  intention 
of  moving  to  the  track,  and  would  not  probably  have 
been  injured  where  they  were,  he  was  under  no  further 
duty  to  look  out  for  their  safety.  Charge  six  requested 
by  defendant  was,  therefore,  properly  refused. 

Charges  2  and  3  requested  by  defendant  were  properly 
refused.  They  both  require  the  plaintiff  to  prove  negli- 
gence on  the  part  of  the  defendant,  committed  prior  to 
the  time  the  cattle  got  upon  the  track .  If  the  injury  re- 
sulted from  negligence  committed  subsequently  to  the 
time  the  cattle  got  on  the  track,  the  defendant  is  liable, 
although  there  may  have  been  no  negligence  prior  to  that 
time.  On  the  subject  of  the  burden  of  proof,  generally, 
in  cases  like  the  present ,  our  decisions ,  since  the  act  of  Feb. 
28,  1887,  amending  section  1700  of  the  Code  of  1876, 
(which  act  may  be  found  in  a  note  on  page  300  of  the  Code 
of  1886)  gave  rise  to  some  confusion .  In  Birmingham  Min- 
eral R.  R.  Co.  v.  Harris,  98  Ala.  98,  13  So.  Rep.  377,  we 
had  occasion  to  review  the  subject,  and  we  there  an- 
nounced the  true  rule ,  arising  upon  the  proper  interpre- 
tation of  the  change  made  in  the  law  by  the  act  above 
referred  to.  That  case  gives  all  necessary  light  on  the 
question  of  the  burden  of  proof. 
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There  is  no  error  in  the  record  and  the  judgment  is 
affirmed . 


HOI    682| 

i»  aw  Newsom  v.  Holesapple.  (No.  155.) 

Guy  et  ux.  v.  Newsom.  (No.  156.) 

Statutory  Actions  of  Ejectment, 

1.  Wills;  construction  when  inarlificially  drawn.— -In  considering  a 
will  the  effort  should  be  to  arrive  at  the  intention  of  the  testator ;  and 
in  arriving  at  this  intention,  when  the  will  is  so  inartificially  drawn 
as  not  to  be  easily  understood,  the  court  will  consider  the  whole 
instrument  and  the  circumstances  surrounding  the  testator  at  the 
time  of  the  execution. 

2.  Defeasible  estate;  conditional  fee. — Where  a  testator  gives  to  his 
grand-son  certain  property,  with  the  condition  that  if  the  grand-son 
should  die  leaving  no  legitimate  issue  at  his  death,  then  the  property 
should  go  to  another  named  devisee,  the  grand-son  takes  a  conditional 
fee,  defeasible  on  his  dying  without  issue ;  and,  on  his  death  without 
issue,  the  latter  devisee,  the  contingent  remainderman,  becomes  en- 
titled to  the  property  devised,  for  the  recovery  of  which  he  may  main- 
tain an  action  of  ejectment. 

3.  Evidence;  transcript  of  will. — Where  a  will  has  been  duly  pro- 
bated, a  transcript  of  it  from  the  records  of  the  probate  court,  to- 
gether with  the  proof  of  probate  and  the  order  of  the  court,  properly 
certified,  is,  under  the  statute  (Code,§  1984),  admissible  in  evidence 
to  the  same  extent  as  if  the  original  will  was  produced  ;  and  the  fact 
that  such  transcript  was  made  out  for  and  used  in  another  case,  does 
not  render  it  less  admissible  in  evidence. 

Appeals  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  H.  C.  Speake. 

These  two  cases  were  statutory  actions  of  ejectment, 
brought  by  John  E.  Newsom  on  January  9, 1892,  against 
James  E.  Holesapple  and  I.  P.  Guy  and  wife,  respect- 
ively, for  the  recovery  of  certain  lands  specifically  de- 
scribed in  each  of  the  complaints.  In  the  case  against 
Holesapple,  No.  155,  the  lands  sued  for  were  thus  de- 
scribed in  the  complaint :  "The  northwest  quarter  of  the 
northeast  quarter  of  section  one (1)  in  township  four  (4), 
and  range  fourteen  (14)  (except  two  acres  upon  which 
Vol.  101. 
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defendant's  dwelling-house  is  located,)  and  which  two 
acres  are  not  claimed  by  plaintiff  or  sued  for  in  this 
action.' '  In  the  case  against  Guy,  No.  156,  the  com- 
plaint described  the  lands  sued  for  as  follows :  "All  of 
fractional  section  thirty-one  (31 )  in  township  three  (3) , 
range  thirteen  (13)  west.  All  of  fractional  section  six 
(6)  in  township  four  (4),  range  thirteen  west.  The 
southeast  quarter  (±),  of  section  one  (!)  in  township 
four  (4),  range  fourteen  (14)  west,  and  the  northeast 
quarter  of  section  one  (1)  in  township  four  (4),  range 
fourteen  west  (except  forty  acres  in  the  northwest  corner 
of  the  last  described  tract  of  land  above. )"  In  each  of 
the  cases  the  defendants  pleaded  the  general  issue  and 
adverse  possession. 

The  plaintiff  offered  in  each  case  to  introduce  in  evi- 
dence a  certified  transcript  from  the  records  of  the  pro- 
bate court  of  Franklin  county,  Alabama,  in  which  court 
the  will  of  Whitmel  Rutland  had  been  probated,  which 
transcript  included  a  copy  of  the  will,  the  proof  of  exe- 
cution, and  the  order  of  probate  by  the  judge  of  the  pro- 
bate court.  To  the  introduction  of  this  transcript  the 
defendant  objected,  and  moved  the  court  to  exclude  it 
from  the  jury  upon  the  following  grounds  :  "1.  Because 
the  paper  purported  to  be  a  copy  of  the  will  of  Whitmel 
Rutland,  and  the  absence  of  the  original  was  not  ac- 
counted for.  2d.  Because  the  will  was  not  probated  ac- 
cording to  law.  3d.  Because  the  copy  offered  was  not  cer- 
tified according  to  law,  and  was  not  admissible  as  evidence 
in  the  case."  The  court  in  each  case  overruled  these 
objections,  permitted  the  transcript  to  be  read  to  the  jury 
as  evidence,  and  to  this  ruling  the  defendants  separately 
excepted.  All  the  other  facts,  necessary  to  a  full  under- 
standing of  the  decision  in  these  cases,  are  sufficiently 
stated  in  the  opinion. 

In  the  case  against  Holesapple,  No.  155,  the  court,  at 
the  request  of  the  defendant,  gave  the  general  affirma- 
tive charge  in  his  behalf,  and  refused  a  like  charge  for 
the  plaintiff,  and  to  each  of  these  rulings  the  plaintiff 
duly  excepted.  In  this  case  there  was  judgment  for  the 
defendant,  and  plaintiff  appeals,  and  assigns  as  error 
the  court's  ruling  upon  the  charges  asked. 

In  the  case  against  Guy  and  wife,  No.  156,  the  court, 
at  the  request  of  the  plaintiff  gave  to  the  jury  the  follow- 
ing written  charge  :  "If  the  jury  believe  all  the  evidence 
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in  this  case,  they  should  return  a  verdict  for  the  plaintiff 
for  the  land  described,  as  all  of  fractional  section  thirty- 
one,  township  three,  range  thirteen;  all  of  fractional 
section  6,  township  four,  range  thirteen,  except  the  east 
half  thereof/ '  The  defendants  duly  excepted  to  the 
giving  of  this  charge,  and  also  excepted  to  the  court's 
refusal  to  give  the  general  affirmative  charge  in  their  be- 
half. In  this  case  there  was  judgment  for  the  plaintiff, 
and  defendants  appeal,  and  assign  as  error  the  rulings 
of  the  court  upon  the  evidence,  and  in  giving  the  charge 
asked  by  the  plaintiff,  and  the  refusal  to  give  the  charge 
asked  by  the  defendants. 

The  two  cases  are  submitted  together  on  this  appeal. 

J.  B.  Moore,  and  Roulhac  <fe  Nathan,  for  John  New- 
som.— To  arrive  at  the  intention  of  the  testator,  it  is  the 
duty  of  the  court  to  consult  the  whole  will. — 2  Jarman 
on  Wills,  p.  741 ;  Walker  v.  Walker,  17  Ala.  296;  Miller 
v.  Flournoy,  26  Ala.  724  ;  Griffin  v.  Pringle,  56  Ala.  4*6  ; 
Hollingsworth  v.  Hollingsworth ,  65  Ala.  321;  Hemphill  v. 
Moody,  62  Ala.  510.  Appellant  contends,  as  was  said 
by  this  court,  with  reference  to  this  identical  will  in 
Newsom  v.  Thornton,  82  Ala.  402,  8  So.  Rep.  261,  that  it 
is  manifest  that  the  "will  was  drawn  by  an  unskilled 
draftsman,  inartificially,  and  without  proper  regard  to 
proper  punctuation,  capitalization,  or  a  proper  separa- 
tion of  the  several  clauses/ '  and  that  the  three  clauses 
12,  13  and  14,  each  being  devises  to  Whitmel  Rutland 
Newsom  should  obviously  be  construed  together,  and 
when  so  construed  there  is  no  doubt  that  it  was  the  in- 
tention of  the  testator  to  vest  in  Whitmel  Rutland  New- 
som an  .estate  to  be  determined  in  the  event  he  should 
die  le&vijag  no  legitimate  issue  living  at  his  death ,  as 
provided  in  the  14th  clause;  and  having  died  unmarried, 
appellant  was  entitled  to  recover  in  this  case. — 9  Ala. 
716;  18  Ala.  132;  Bethea  v.  Smith,  40  Ala.  415;  McRce 
v.  Means,  34  Ala.  349  ;  McVay  v.  Ijams,  27  Ala.  238. 

Under  the  will  of  the  testator,  Whitmel  Rutland  New- 
som took  an  estate  which  determined  on  his  death 
leaving  no  legitimate  issue  living  at  his  death;  and  hav- 
ing died  unmarried,  his  estate  was  a  life  estate  only,  and 
during  his  life  he  could  have  conveyed  no  other  interest 
in  the  property  than  he  possessed.  No  act  of  his  could 
affect  the  rights  of  appellant,  who  was  executory  devisee 
Vol.  101. 


Digitized  by 


Google 


1893.]  OF  ALABAMA.  685 

[Newsom  v.  Holesapple.  (No.  165.)    Guyet  ux.  v.  Newsom.  (No.  156.)] 

of  the  property,  in  the  event  Whitmel  Rutland  Newsom 
died  without  issue. — Code,  §  1826 ;  2  Washburn  on  Real 
Prop.,  649^650;  Smith  v.  Cooper ,  o9  Ala.  494;  Pickett  v. 
Pope,  74  Ala.  122;  Code,  §§  1830-1838,  1842;  Pickett  v. 
Pope ,65  Ala.  487. 

Kirk  &  ALMON,forJ.  C.  Holesapple. —  (1.)  In  the 
construction  of  a  will  an  absolute  gift  will  not  be  de- 
feated by  a  subsequent  repugnant  clause,  unless  such 
clause  is  plainly  a  qualification  or  condition,  evidently 
intended  by  the  testator  to  be  read  as  a  part  of  the  pre- 
ceding clause . — Chaplin  v.  Doty,  60  Vermont  712;  Stowell 
v.  Hastings,  59  Vt.  494.  (2.)  The  language  used  by  the 
testator  shows  that  as  to  a  part  of  the  land  given  to  W. 
R.  Newsom  he  acquired  a  conditional  estate  and  as  to 
the  balance  he  got  an  absolute  title. — Barnes  v.  Board- 
man,  149  Mass.  106.  (3.)  The  word  ' 'issue/ '  as 
used  in  the  will  and  in  the  clause  under  discussion 
must  be  construed  to  mean  heirs  of  the  body. — Hoi- 
land  v.Adams,  3  Gray,  193;  Hall  v.  Hall,  140  Mass.  269; 
Palmer  v.Horn,  84  N.  Y.  519.  (4.)  This  clause  of  the 
will  defeats  the  absolute  title  of  Whitmel  Rutland 
Newsom,  acquired  after  a  compliance  with  the  condi- 
tions above  mentioned.  (5.)  The  rule  is  well  settled 
that  such  expression  of  the  testator's  devisfc  or  wish 
will  not  convert  a  devise  into  a  trust. — In  re  Pennotk's 
Estate,  20  Pa.  St.  268;  Javretche  v.  Proctor,  48  Pa.  St. 
466;  Bowlby  v.  Thunder,  105  Pa.  St.  173.  (6.)  If  this  clause 
of  the  will  is  operative  to  control  the  estate  which  W . 
R.  Newsom  should  take  under  the  will,  and  the  word 
"issue,"  as  used  in  the  will,  has  reference  to  the 
heirs  of  his  body,  then  the  effect  of  it  would  be  to 
create  an  estate  tail  as  at  common  law,  which  was 
abolished  in  this  State  by  statute  before  its  execution. — 
Code  of  1852,  §  1300;  Smith  v.  Greer,  88  Ala.  414,  6 
So.  Rep.  tfll ;  Wikle  v.McGraw,  91  Ala.  631,  8  So.  Rep. 
341 ;  Slayton  v.  Blount,  93  Ala.  575,  9  So.  Rep.  241 ;  1 
Washburn  Real  Property,  (4  Ed.)  99-100. 

R.  C.  Brickell  and  J.  T.  Kirk,  for  J.  P.  Guy  and 
wife . 

HARALSON,  J.— Whitmel  Rutland  died  in  Franklin 
county  in  the  year  1857,  leaving  a  large  landed  and  per- 
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sonal  estate,  which  he  undertook  to,  dispose  of  by  his 
last  will.  The  will  was  dated  2d  January,  1855,  with  a 
codicil  added,  of  date  February  liith,  1855,  and  both 
were  duly  proved  and  admitted  to  probate  in  said  county 
on  the  9th  day  of  February,  1857. 

By  the  first  clause  of  the  will  of  the  testator,  he  gave 
to  his  daughter,  Penelope  M.  Newsom,  one  half  of  his 
land  which  he  had  bought  from  one  A.  Barton  "to  be 
divided  by  a  line  running  north  and  south,  parallel  with 
the  section  lines,  it  being  the  west  half  of  said  lands;" 
together  with  a  number  of  slaves  and  other  personal 
property.  He  added  in  reference  to  this  devise  :  f  fit  is 
my  desire  that  my  daughter,  Penelope  M.  Newsom, 
shall  continue  in  and  have  free  use  of  my  dwelling-house, 
so  long  as  she  remains  a  widow/ '  By  the  codicil  to  his 
will  he  gave  to  his  said  daughter,  Penelope,  "one  half 
section  of  land,  that  is  the  west  half  of  the  section  I 
live  on,  that  was  given  to  her  in  consideration  of  two 
thousand  dollars  paid  by  her  husband,  E.  H.  Newsom, 
on  the  purchase  of  said  lands/ '  We  have  quoted  the 
language  of  the  codicil. 

These  lands  appear  to  have  been  given  to  the  said  Pene- 
lope absolutely,  unaffected  by  any  conditions  imposed  on 
the  devices  of  them  to  her.  The  testator  makes  a  num- 
ber of  specific  bequests  of  personal  property  and  money, 
and  then  he  makes  devises  and  beques  ts  of  the  remain- 
der of  his  land  and  personal  property. 

The  will  has  no  numbered  items,  but  is  written 
throughout  without  apparent  reference  to  order  or  system- 
atic arrangement.  For  the  sake  of  convenience  in  con- 
struing the  instrument,  we  number  certain  parts  of  it  as 
items  12,  13  and  14,  as  has  been  done  by  council.  Ac- 
cording to  that  numbering,  item  12  reads  :  (12)  'I  give 
and  bequeath  to  my  grand-son,  Whitmel  Rutland  New- 
som, upon  conditions  hereinafter  expressed,  the  two 
quarter  sections  of  land  I  bought  of  C.  T.  Barton  and 
wife,  being  the  northwest  quarter  of  section  one,  and 
the  northwest  quarter  of  section  No.  2,  in  township  four 
and  range  fourteen  west,  west  of  Huntsville,  and  the 
east  half  of  my  lands  according  to  quantity,  to  be  divided 
between  him  and  his  mother  by  a  line  running  north 
and  south,  parallel  with  the  section  lines,  so  that  all  the 
buildings  may  be  on  that  part  allotted  to  my  grand-son, 
Whitmel  Rutland  Newsom,  reserving  however  the  life 
Vol.  101. 
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time  [right]  of  his  mother  (should  she  never  marry), 
the  said  Penelope  M.  Newsom,  in  and  to  the  dwelling 
house  and  out  houses  for  the  benefit  of  the  family  so  long 
as  she  may  live . ''  The  land  last  referred  to  in  this  item , 
the  east  half  of  which  the  testator  gave  to  his  said  grand- 
son ,  is  pvidently  the  land  referred  to  in  item  one ,  the  west 
half  of  which  he  gave  to  his  said  daughter,  Penelope  M., 
and  designated  as  land  bought  by  him  from  A.   Barton. 

The  thirteenth  item  is  as  follows  :  (13)  "I  also  give 
and  bequeath  unto  my  grand-son,  Whitmel  Rutland  New- 
som ,  the  following  described  lands  :  the  northeast  quar- 
ter of  fractional  section  six  in  fractional  township  four, 
range  thirteen,  also  the  northeast  quarter  of  section  one, 
township  four,  range  fourteen  west,  also  the  southeast 
quarter  of  section  No.  six  and  the  southeast  quarter  of 
section  No.  one  in  township  four,  range  fourteen  al8o.,, 

(14)  "I  give  unto  my  grand-son,  Whitmel  Rutland 
Newsom,  upon  the  same  conditions  all  the  remainder  of 
of  my  estate,  not  already  given  away,  including  negroes, 
stocks  of  every  kind ,  crops  of  every  description  that  may 
be  growing  or  housed,  provisions  of  all  kinds,  including 
notes,  money,  accounts  and  claims  which  I  may  have  at 
my  death,  including  also  the  increase  either  by  birth  or 
purchase,  after  the  payment  of  all  my  debts  and  speci- 
fied legacies.  My  will  and  desire  is  that  all  the  prop- 
erty given  conditionally  to  my  grand-son,  Whitmel  Rut- 
land Newsom,  shall  be  kept  together  and  worked  on  the 
land,  and  that  my  brother,  Turner  Rutland,  now  living 
with  me  may  be  and  remain  on  the  farm  and  be  sup- 
ported by  his  nephew,  Whitmel  R.  Newsom,  so  long  as 
said  Turner  Rutland  shall  live. 

"Now  my  will  and  desire  is  that  should  my  grand-son, 
Whitmel  Rutland  Newsom,  should  die  leaving  no  legiti- 
mate issue  at  his  death ,  then  and  in  that  case  all  the  proper- 
ty of  every  kind  and  description  herein  devised  condition- 
ally to  him  shall  go  to  and  belong  to  my  grandson,  John 
Newsom,  and  in  case  my  grandson  John  Newsom  should 
die,  leaving  no  legitimate  issue  living,  shall  go  to  and 
belong  to  my  grand-daughter,  Francis  Pamelia  Newsom, 
and  her  heirs  forever/ ' 

The  defendant  in  case  155  claims  possession  of  the 
land  under  a  title  duly  executed  by  said  Whitmel  Rut- 
land Newsom,  on  the  20th  of  March,  1871,  by  which  he 
conveyed  to  Sallie  V.  Holesapple,  wife  of  defendant,  the 
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absolute  title  to  the  land  sued  for.  The  conveyance  was 
to  the  said  Sallie  V.,  "and  her  heirs  and  assigns  for- 
ever." Item  13  of  said  will,  which  has  been  copied, 
embraces  the  lands  sued  for  The  contention  of  the 
plaintiff  is,  that  in  and  by  the  said  will  of  said  Rutland, 
the  said  Whitmel  Rutland  Newsom  took  only  a  .life  es- 
state  in  all  the  lands  devised  to  him  by  said  testator  in  said 
three  items  of  the  will,  with  remainder  to  the  plaintiff, 
and  the  said  Whitmel  R.  having  departed  this  life,  in 
October,  1891,  unmarried  and  without  issue,  as  was 
shown,  that  plaintiff,  under  said  will, became  entitled  to 
the  possession  of  all  of  said  lands ,  including  that  sued  for  in 
this  action ;  whereas  the  defendant  insists  that  an  abso- 
lute fee  simple  estate  was  conferred  on  said  Whitmel 
Rutland  Newsom  to  the  lands  mentioned  in  said 
item  13.  The  same  contention  is  made  between  the  par- 
ties in  case  156.  In  case  155  the  court  gave  the  general 
charge  for  the  defendant,  and  refused  a  like  charge  for 
the  plaintiff.  In  case  156,  it  gave  the  general  charge 
for  the  recovery  of  certain  lands  sued  for,  mentioned  in 
the  charg3,  and  refused  the  general  charge  for  the  de- 
fendant, holding  that  item  13  conveyed  an  absolute  and 
the  other  a  life  estate  merely  to  said  Whitmel  R. 

We  are  invited  by  this  appeal  to  construe  said  will , 
and  to  pass  upon  the  rulings  of  the  court  in  both  cases, 
submitted  together  on  the  same  evidence.  This  will  has 
been  before  this  court  in  another  case  for  construction , 
but  not-upon  the  point  now  raised.  The  question  there 
presented  and  discussed  has  no  bearing  upon  this  case. 
It  was  said  by  the  court,  however,  that  said  will  was 
drawn  without  regard  to  proper  punctuation ,  capitaliza- 
tion or  a  proper  separation  of  the  clauses. — Newsom  v. 
Thornton,  82  Ala.  404,  8  So.  Rep.  261.  In  arriving  at 
the  intention  of  a  testator  in  a  will  so  bunglingly 
drawn  as  this  one  was,  we  may  look  at  the  whole  instru- 
ment and  the  circumstances  which  surrounded  him  at 
the  time.— Wolffe  v.  Loeb,  98  Ala.  426,  13  So.  Rep.  744. 
It  is  evident,  after  making  what  he  thought  was  a  com- 
petent provision  for  his  widowed  daughter,  Peaelope 
Newsom,  that  the  chief  object  of  his  bounty  was  his 
grand-son,  Whitmel,  to  whom  he  gave  the  larger  part  of 
his  estate ,  with  certain  conditions  which  he  desired  to 
impose  upon  the  gift.  It  is  with  these  conditions  we 
have  to  deal  in  construing  his  will.     It  has  been  seen  he 
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gave  by  the  first  item  of  the  will  the  west  half  of  sec- 
tions of  land  to  be  divided  by  a  line  running  north  and 
south,  parallel  with  the  section  lines,  to  his  said  daugh- 
ter, Penelope.  He  identifies  these  sections  by  referring 
to  them  as  the  lands  he  purchased  from  A.  Barton.  He 
also  stipulates,  in  that  item,  that  his  said  daughter 
should  have  the  use  of  the  dwelling-house,  so  long  as 
she  remains  a  widow.  The  dwelling-house  could  not 
have  been  on  the  land  he  gave  hor,  or  else  this  last  pro- 
vision was  useless.  It  satisfactorily  appears  in  evidence 
it  was  on  section  31,  township  3,  range  13.  By  his  cod- 
icil he  also  gave  to  his  said  daughter,  in  consideration 
of  $2,000  paid  by  her  husband,  E.  H.  Newsom  on  the 
purchase  of  said  land,  the  west  half  of  the  section  he 
lived  on,  which  was  shown  to  be  section  31,  township  3, 
range  13. 

Referring  now  to  items  12,  13  and  14,  it  will  be  seen, 
that  he  opens  the  devises  and  bequests  to  his  grand-son, 
Whitmel,  in  this  language :  "I  give  and  bequeath  unto 
my  grandson,  Whitmel  Rutland  Newsom,  upon  condi- 
tions hereinafter  exprewed"  certain  designated  real  estate, 
including  the  east  half  of  his  land,  and  as  he  expresses 
it,  "according  to  quantity  to  be  divided  between  him 
and  his  mother  [who  was  the  said  Penelope  M .  Newsom] , 
by  a  line  running  north  and  south,  parallel  with  the 
section  lines ,  so  that  all  the  buildings  may  be  on  that 
part  allotted  to  my  grand-son,  Whitmel  Rutland  New- 
som, reserving  however  the  life  time  frightj  of  his 
mother  (should  she  never  marry ) ,  the  said  Penelope  M . 
Newsom.  in  and  to  the  dwelling-house  and  out-houses, 
for  the  benefit  of  her  family  so  long  as  she  mAy  live." 
When  we  take  what  is  here  said,  in  connection  with  the 
provisions  for  his  said  daughter,  Penelope  ,in  the  first  item , 
it  is  manifest,  as  before  stated,  that  the  east  half  of  the 
section  here  given  to  his  said  grand-son  is  the  same  sec- 
tion, the  west  half  of  which  he  gave  by  the  first  item  to 
said  Penelope.  But,  what  is  meant  by  the  words, 
"Upon  conditions  hereinafter  expressed?"  Most  cer- 
tainly, as  to  the  devises  of  these  lands,  to  every  thing  that 
follows,  which  imposed  any  burden  or  condition  on  the 
property  the  testator  was  bestowing  on  his  grand-son, 
whether  light  or  heavy,  which  made  his  tenure  of  it 
short  of  an  absolute  title,  to  dispose  of  as  he  pleased. 
This  provision  in  favor  of  said  Penelope  for  the  use  of 
44 
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the  dwelling  and  other  houses  on  the  curtilage,  for  her- 
self and  family  so  long  as  she  lived,  was  evidently  one 
of  the  conditions  to  which  the  testator  referred,  in 
making  his  devise  to  his  grandson. 

In  the  next  item,  13,  out  of  which  this  litigation 
grows,  the  testator,  immediately  after  item  12,  with  a 
comma  between,  as  shown  by  the  record,  adds,  "I  also 
give  and  bequeath  to  my  grand-son,  Whitmel  Rutland 
Newsom,  the  following  lands,"  describing  them.  The 
word  also,  as  here  employed,  means  likewise,  in  like 
manner.  At  the  end  of  said  item  13,  the  testator  con- 
tinued :  "Also,  I  give  to  my  grand-son,  Whitmel  Rut- 
land Newsom,  upon  the  same  conditions,  all  the  re- 
mainder of  my  estate,  not  already  given  away,  including 
negroes/'  &c.  He  adds  another  condition,  to  those 
already  stipulated ,  and  which  applies  to  all  the  property 
he  gave  to  his  said  grandson,  viz.,  "My  will  and  desire 
is  that  all  the  property  given  conditionally  to  my  grand- 
son, Whitmel  Rutland  Newsom,  shall  be  kept  together 
and  worked  on  the  land,  and  that  my  brother,  Turner 
Rutland,  now  living  with  me  may  be  and  remain  on  the 
farm  and  maybe  supported  by  his  nephew,  Whitmel  R. 
Newsom,  so  long  as  said  Turner  Rutland  may  live." 
But  the  intention  of  the  testator,  in  the  way  of  imposing 
conditions  on  the  devises  of  the  estate  he  bestowed  on 
his  grand-son,  did  not  stop  here ;  and  he  adds,  "That 
should  my  grand-son,  Whitmel  Rutland  Newsom,  die 
leaving  no  legitimate  issue  living  at  his  death ,  then  and 
in  that  case  all  the  property  herein  devised  conditionally 
to  him,  shall  go  to  and  belong  to  my  grand-son,  John 
Newsom,"  &c. 

We  see  no  reason  for  supposing  that  the  testator  did 
not  intend  to  impose  these  conditions  on  the  lands  de- 
scribed in  item  13.  What  purpose  did  he  have  in  not 
so  doing?  They  did  not  constitute,  so  far  as  appears,  a 
separate  farm.  They  do  not  even  lie  together  in  a 
body,  or  adjoin.  Besides,  a  part  of  the  same  land  in- 
cluded in  this  item, — viz.,  the  N.  E.  i  of  fractional  sec- 
tion 6,  township  4,  range  13, — which  it  is  said  was  de- 
vised absolutely,  is  embraced  in  the  lands  devised  in 
item  12  (being  the  E.  £  of  lands  bought  of  A.  Barton) , 
which  are  admitted  to  have  been  devised  subject  to  con- 
dition. This  duplication  of  the  devise,  unnecessary  to 
have  been  made,  is  in  keeping  with  the  general  unskill- 
Vol.  101. 
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fulness  apparent  throughout  the  instrument.  After  all 
this,  it  is  manifest  he  did  not  intend  any  of  the  lands 
devised  to  be  free  of  the  conditions  he  imposed  on  the 
others. 

Our  conclusion  is,  that  Whitmel  Rutland  Newsom 
took  no  estate  under  his  grandfathers  will,  except  upon 
condition,  and  that  having  died  without  issue,  he  took  a 
conditional  fee  only,  in  all  the  real  estate  devised  to  him 
under  said  will,  defeasible  on  his  dying  without  issue, 
and  ou  his  death  without  children,  John  Newsom  be- 
came entitled  to  it,  subject  to  the  conditions  therein  im- 
posed on  it  as  to  him. — Code,  1852,  §  1302;  Mason  v. 
Pate,  34  Ala.  37»;  Goldsbi/  v.  Goldnby,  38  Ala.  404. 

The  transcript  of  the  will  was  properly  admitted  in 
evidence.  It  was  made  out  for  and  used  in  another 
case,  but  that  did  not  render  it  less  admissible  in  these 
causes.  The  will  was  duly  probated,  and  it  and  the 
proof  of  probate,  properly  certified,  was  admissible  in 
place  of  the  original. — Code,  §  1984. 

Both  cases — Nos.  155  and  156 — were  here  submitted 
to  be  tried  together.  The  charge  in  favor  of  the  defend- 
ant, Holesapple,  in  No.  155  was  erroneous.  The  gen- 
eral charge  requested  by  plaintiff  should  have  been 
given.  In  No.  150,  the  plaintiff,  Newsom,  requested  the 
general  charge  for  the  recovery  of  certain  designated 
lands  sued  for,  which  was  given,  and  the  general  charge 
requested  by  defendants,  Guy  and  wife,  was  refused. 
There  was  an  inadvertent  error  in  this  charge  of  the  court 
to  the  jury,  given  at  the  instance  of  the  plaintiff,  in  ex- 
cepting from  the  lands  the  court  charged  them  the 
plaintiff  was  entitled  to  recover,  the  E.  i  of  section  6, 
township  4,  range  13,  instead  of  the  W.  4  of  said  sec- 
tion. The  charge  should  also  have  excepted  the  W.  J  of 
section  31,  township  3,  range  13.  These  lands,  as  we 
have  seen,  were  given  by  the  will  to  Mrs.  Penelope  M. 
Newsom.  This  error  in  the  charge  was  followed  in  the 
verdict  and  judgment  entry,  and  the  cause  will  have  to 
be  reversed  on  that  account.  Otherwise  than  as  stated, 
the  charge  of  the  court  for  the  plaintiff  was  free  from 
error. 

The  judgment  in  each  case  is  reversed  and  remanded. 


Digitized  by 


Google 


692  SUPREME  COURT  [Nov.  Term, 

[Curran  &  Co.  v.  01  instead  <fc  Scheuing  et  al.] 


Curran  &  Co.  v.  Olmstead  &  Scheuiiigr 

et  al. 

Bill  in  Equity  to  net  aside  a   Conveyance  on  the  Ground  of 

Fraud. 

1.  Fraudulent  conveyance;  payment  of  a  pre-existing  debt. — A  trans- 
fer in  1891  by  a  failing  debtor  of  his  stock  of  goods,  at  its  fair  mar- 
ket value,  in  payment  of  a  valid,  pre-existing  debt,  is  not  fraudulent, 
if  the  debt  was  absolute,  and  the  property  conveyed  was  received  at 
its  reasonably  fair  market  value,  and  no  benefit  was  secured  to  the 
debtor  beyond  a  release  from  the  debt. 

2.  Bill  in  equity  to  set  aside  a  conveyance  as  fraudulent;  alternative 
averments, — Where,  in  a  bill  filed  to  set  aside  a  conveyance  as  fraudu- 
lent, the  charge  of  fraud  is  made  disjunctively,  each  alternative  aver- 
ment of  the  bill  of  complaint  must  state  a  sufficient  cause  of  action. 

3.  Same;  sufficiency  of  averment. — In  a  bill  filed  to  set  aside  as 
fraudulent  a  conveyance  from  a  failing  debtor  to  a  creditor,  a  mere 
averment  therein  that  the  conveyance  by  the  debtor  to  the  creditor 
wa*  for  the  purpose  of  hindering,  delaying  and  defrauding  his  other 
creditors,  and  that  the  preferred  creditor  participated  in  such  intent, 
is  not  sufficient,  as  a  statement  of  the  cause  of  action  ;  to  be  sufficient, 
the  facts  which  constitute  the  fraud  must  be  averred. 

Appeal  from  the  Chancery  Court  of  Calhoun. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  by  F.  Curran  &  Co. 
against  Olmstead  &  Scheuing  and  the  First  National 
Bank  of  Anniston  ;  and  sought  to  set  aside  the  sale  of  a 
stock  of  goods  from  Olmstead  &  Scheuing  to  the  .First 
National  Bank. 

The  ground  upon  which  the  complainants  sought  to  set 
aside  the  sale  of  the  stock  of  goods  by  Olmstead  & 
Scheuing  to  the  First  National  Bank  was,  that  there 
was  fraud  in  said  sale,  and  that  it  was  made  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  the  creditors 
of  said  Olmstead  &  Scheuing,  and  that  the  consideration 
expressed  in  the  bill  of  sale  as  moving  from  the  Bank  to 
said  Olmstead  &  Scheuing  was  simulated.  It  is  not 
deemed  necessary  to  set  out  in  detail  the  various  phases 
Vol.  101. 
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of  the  evidence.  The  respondents  demurred  to  the  bill, 
among  others,  upon  the  following  grounds  :  1st.  There 
is  no  equity  in  said  bill ;  and  4th.  No  sufficient  facts 
are  averred  to  show  that  the  sale  is  null  and  void,  and 
was  made  to  defraud  the  creditors. 

All  of  the  demurrers  were  overruled  ;  but  upon  the 
final  submission  of  the  cause,  upon  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  complainants  had 
failed  to  sustain  the  allegations  of  their  bill,  and  there- 
fore ordered  the  said  bill  dismissed.  His  decree  in  this 
behalf  is  here  assigned  as  error  on  the  present  appeal 
therefrom  by  complainants. 

Mountjoy  &  Tomlinson,  for  appellants,  cited  Hodges 
v.  Coleman,  76  Ala.  103;  Moog  r.  Farley,  79  Ala.  252; 
Pollak  v.  Searcy,  84  Ala.  259,4  So.  Rep.  137;  Roswald  v. 
Hobbie,  85  Ala.  73,  4  So.  Rep.  177;  Morrison  v.  Morris, 
85  Ala.  196,  4  So.  Rep.  667  ;  Calhoun  v.  Hannan,  87  Ala. 
277,  6  So.  Rep.  291  ;  Mobile  Savings  Bank  r.  McDonnell, 
89  Ala.  435,  8  So.  Rep.  137,  Lehman,  Durr  &  Co  r. 
Greenhut,  88  Ala.  476,  7  So.  Rep.  299. 

Knox  &  BowrE,  contra,  cited,  Hodges  v.  Coleman,  70 
Ala.  103;  Meyer  v.  Sulzbacher,  76  Ala.  120;  McDowell  v. 
Steele,  87  Ala.  493,  6  So.  Rep.  288. 

STONE,  C.  J.— In  November,  1891,  Olmstead  made  a 
transfer  in  writing  to  the  First  National  Bank  of  Annis- 
ton,  purporting  to  be  an  absolute  sale  of  the  merchan- 
dise and  stock  in  trade  of  the  former,  in  payment  of  an 
admitted  past-due  indebtedness  to  the  latter.  The  busi- 
ness had  been  conducted  in  the  name  of  Olmstead  & 
Scheuing,  as  partners  ;  but  claiming  that  the  latter  was 
only  a  salaried  clerk  or  salesman,  he  released  all  his  in- 
terest to  Olmstead.  Thereupon  he,  Olmstead,  executed 
a  bill  of  sale  or  conveyance  of  the  entire  stock  to  the 
bank.  F.  Curran  &  Co.  were  antecedent  creditors  of 
Olmstead  &  Scheuing,  and  they  filed  the  bill  in  the  pres- 
ent case  against  Olmstead  &  Scheuing  and  the  bank,  for 
the  purpose  of  enforcing  the  collection  of  their  claim 
out  of  the  assets  so  conveyed  by  Olmstead.  The  bill  as- 
sails the  bona  fides  and  validity  of  the  said  conveyance  to 
the  bank . 

The  principles  of  law  which  must  control  this  case — 
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made  as  it  was  in  November,  1891 — have  been  too  often 
declared  to  need  elaboration.  They  permitted  a  failing 
or  insolvent  debtor  to  pay  one  or  more  of  his  creditors  in 
full,  even  though  the  known  effect  of  such  payment 
would  be  to  leave  the  debtor  without  means  to  pay  his 
other  liabilities.  The  conditions  were,  that  the  debt 
must  be  absolute,  and  if  paid  in  property,  it  must  be  re- 
ceived at  its  reasonably  fair  market  value  ;  and  no  bene- 
fit must  be  secured  to  the  debtor  beyond  a  release  from 
the  debt.  And  when  the  transaction  is  assailed  by  an 
antecedent  creditor,  the  burden  rests  on  the  creditor  who 
has  been  preferred  to  prove  the  existence,  amount  and 
justness  of  his  claim  ;  and  when  paid  in  property,  he 
must  also  prove  that  the  property  was  taken  at  a  price 
not  materially  below  its  fair  market  value.  These  are 
the  general  rules  ;  but  there  are  exceptional  cases,  aris- 
ing out  of  the  relations  of  the  parties,  which  sometimes 
impose  additional  burdens.  There  are  not  shown  to  be 
any  exceptional  features  in  this  case. — Lehman,  Dnrr  & 
Co.  v.  Kelly ,  68  Ala.  192;  Hodqcs  v.  Coleman,  76  Ala.  103; 
Meyer  v.  Suhbacher,  lb.  120;  Pritchett  v.  Pollock,  82  Ala. 
169,  2  So.  Rep.  735;  McDowell  v.  Steele,  87  Ala.  493,  6 
So.  Rep.  288;  Chipman  v.  Stern,  89  Ala.  207,  7  So.  Rep. 
409  ;  Doll  ins  v.  Pollock,  lb.  351,  7  So.  Rep.  904 ;  Rochester 
v.  Armour,  92  Ala.  432,  8  So.  Rep.  780;  Beachman  r. 
Koch,  I  Ik  452,  8  So.  Rep.  707;  Robinson  v .  Moseley ,  M3 
Ala.  70,  9  So.  Rep.  372;  First  National  Bank  r.  Smith, 
lb.  97,  9  So.  Rep.  548  ;  Pollak  v.  Searcy,  84  Ala.  259,  4 
So.  Rep.  137;  Calhoun  v.  Hannan ,  87  Ala.  277,  6  So. 
Rep.  291. 

The  statute  allowing  failing  debtors  to  give  prefer- 
ences in  the  payment  of  their  debts  has  been  materially  • 
changed  since  this  sale  was  made. — Acts  of  1892-3,  p. 
1046. 

The  proof  in  the  present  record  is  very  full  that  Olm- 
stead &  Scheuing,  the  failing  debtors,  were  indebted  to 
the  First  National  Bank  in  the  sum  of  seven  thousand, 
seven  hundred  dollars.  The  goods  were  sold  and  bought 
at  the  price  of  five  thousand,  one  hundred  dollars.  We 
have  read  the  testimony  with  care,  and  our  conclusion  is. 
that  it  shows  the  market  value  of  the  merchandise  did 
not  exceed  the  price  agreed  on,  and  for  which  amount 
the  bank  cancelled  the  indebtedness  of  Olmstead  & 
Scheuing.  In  this  estimate  we  have  not  computed  the 
Vol.  101. 
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landlord's  rent-charge,  which  had  a  lien  on  the  goods . 
Taking  that  into  the  estimate,  they  were  taken  at  a  prico 
greatly  in  excess  of  their  available  value.  Nor  is  there 
any  testimony  that  Olmstead,  or  Olmstead  &  Scheuing 
secured  any  benefit  to  themselves  in  the  transaction. 

The  gravamen  of  the  bill  is  that  the  conveyance  from 
Olmstead  to  the  bank  was  fraudulent.  The  charge  is 
made  in  the  disjunctive ;  that  is,  that  the  conveyance 
was  either  one  thing,  or  another — executed  with  one  in- 
tent, or  another.  When  this  form  of  pleading  is  re- 
sorted to,  each  alternative  averment  must,  for  obvious 
reasons,  express  a  sufficient  cause  of  actiou. — 3  Brick. 
Dig.,  378,  § 55  168,  169.  The  language  employed  by  the 
pleader  in  this  case  is,  "that  said  bill  of  sale  and  transfer 
by  said  Percy  Olmstead  to  said  First  National  Bank  was 
voluntary,  and  the  consideration  of  $5,100  is  simulated 
in  whole,  or  in  a  large  measure ;  or,  if  your  orators  are 
mistaken  as  to  said  consideration  being  simulated,  then 
your  orators  allege  that  said  bill  of  sale  was  made  by 
said  Percy  Olmstead  to  said  First  National  Bank  for  the 
purpose  of  hindering,  delaying  and  defrauding  his  cred- 
itors, and  the  creditors  of  said  Olmstead  &  Scheuing, 
and  the  said  First  National  Bank  of  Anniston  partici- 
pated with  said  Percy  Olmstead  in  said  intention  of  hin- 
dering, delaying  and  defrauding  said  creditors."  The 
second  of  these  alternative  averments  is  manifestly  in- 
sufficient. To  be  sufficient,  the  facts  which  constitute 
the  fraud  must  be  stated  ;  but  it  is  not  necessary  to  state 
the  evidence  which  goes  to  prove  those  facts.'  The  first 
and  fourth  grounds  of  demurrer  should  have  been  sus- 
tained. We  base  our  conclusion,  however,  on  the  merits 
of  the  case  as  disclosed  in  the  testimony. 

Affirmed. 


^  *^  ,101    0*1 
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filed  to  enforce  a  statutory  right  of  redemption  is  without  equity,  un- 
less it  avers  a  tender  as  required  by  statute  to  the  purchaser  or  his 
vendee ;  and  when  such  tender  was  not  practicable  before  bill  filed, 
the  bill,  after  alleging  a  sufficient  excuse  for  such  failure,  must  also 
aver  a  present  tender  by  payment  into  court,  accompanied  by  a  de- 
livery of  the  money  to  the  register. 

Appeal  from  the  Chancery  Court  of  Tuscaloosa. 

Heard  before  the  Hon.  Tiios.  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellant  against 
the  appellee ;  and  prayed  to  be  granted  the  privilege 
allowed  him  under  the  statute  for  redeeming  property 
which  had  been  sold  under  a  mortgage. 

The  bill  avers  the  execution  of  the  mortgage  by  the 
complainant  to  the  defendant ;  failure  to  pay  the  debt 
secured  thereby,  and  the  foreclosure  of  said  mortgage, 
setting  out  the  amount  paid  at  said  sale,  and  the  pur- 
chase at  said  mortgage  sale  by  the  mortgagee,  who  is 
the  defendant  to  the  bill.  The  mortgage  referred  to  was 
a  mortgage  executed  by  the  complainant  to  the  defend- 
ant on  certain  lands,  wThich  were  bought  of  the  defendant 
by  the  complainant.  The  said  mortgage  was  regularly 
foreclosed  by  a  decree  of  the  chancery  court.  The  bill 
does  not  allege  any  prior  tender  to  the  defendant  of  the 
amount  paid  by  him  at  the  sale,  and  the  interest  and 
charges,  required  by  statute  of  one  who  seeks  to  redeem  ; 
nor  does  the  bill  offer  to  do  equity  by  the  payment  unto 
the  defendant  of  the  discrepancy  in  the  amount  paid  at 
the  sale  and  the  mortgage  debt ;  nor  does  the  bill  allege 
that  the  complainant  has  paid  into  court  the  amount  re- 
quired by  statute;  nor  did  he,  as  matter  of  fact,  pay 
such  amount  into  court. 

The  complainant  sets  up  as  an  excuse  for  his  failure 
to  make  such  averments  in  the  bill  and  to  tender  the 
amount  required  by  statute  that  he  was  unable  to  ascer- 
tain for  what  amount  he  was  liable,  owing  to  certain 
matters  alleged  in  his  bill  of  complaint.  These  certain 
matters  set  up  as  an  excuse  may  be  summarized  as  fol- 
lows :  1st.  Misrepresentation  by  the  defendant  in  the 
original  sale  to  complainant  as  to  the  existence  or  extent 
of  a  certain  railroad  right  of  way  over  the  lands,  which, 
it  is  averred,  the  complainant  did  not  discover  in  time 
to  obtain  redress  for  the  same  in  the  foreclosure  proceed- 
ings. 2d.  Failure  of  title  to  40  acres  of  the  land  sold. 
3d .  Waste  committed  by  the  defendant  in  cutting  down 
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timber  and  removing  houses  from  the  land  subsequent 
to  the  sale.  4th.  That  the  defendant  has  received  a 
large  amount  of  rents  subsequent  to  the  sale.  5th.  That 
the  defendant  had  recovered,  since  the  sale  at  which  he 
purchased,  over  $500,  which,  was  alleged,  was  a  part  of 
the  same  debt  for  which  the  land  was  sold. 

The  defendant  demurred  to  the  bill,  the  principal 
grounds  of  which  demurrer  were,  that  the  bill  fails  to 
show  that  the  complainant  has  complied  with  all  the 
statutory  requirements  which  entitle  him  to  redeem,  in 
that  he  does  not  aver  therein  the  tender  of  the  amount 
required  by  statute  ;  that  there  is  not  shown  a  valid  and 
sufficient  excuse  for  this  failure ;  and  that  the  bill  fails 
to  aver  that  the  complainant  offered  to  do  equity.  The 
defendant  also  moved  to  dismiss  the  bill  for  the  want  of 
equity.  The  chancellor  sustained  the  demurrer  and 
granted  this  motion;  and  his  decree  in  this  behalf  is 
assigned  as  error  on  the  present  appeal  by  complainant. 

T.  L.  Beatty,  A.  B.  McEachin  and  H.  B.  Foster, 
for  appellant. — Complainant's  bill  to  redeem  alleges 
payment,  and  waste,  and  offers  to  pay  the  respon- 
dent any  balance  which  might  be  found  due  upon 
a  statement  of  the  account  between  them,  ordered  and 
directed  by  the  chancery  court.  This  was  clearly  all 
that  the  law  required,  and  it  seems  plain  that  the  bill 
contained  equity,  and  should  not  have  been  dismissed. — 
Whitley  v.  Dunham  Lumber  Co.,  89  Ala.  493,  7  So.  Rep. 
10;  Fields  v.  Helms,  70  Ala.  460;  Gilmer  v.  Wallace,  79 
Ala.  464;  Loan  Asso.v.  Lake,  69  Ala.  456  ;  Adams  v.  Sayre, 
70  Ala.  318;  McGmre  v.  Van  Pelt,  55  Ala.  344;  Boyd  v. 
Hoyt,  5  Paige  Ch.  65. 

Hargrove  &  VandeGraaff  and  J.  J.  Mayfield,  con- 
tra.— If  the  bill  does  not  show  that  a  tender  was 
made  before  it  was  filed,  a  tender  made  in  it  is  not 
sufficient  to  authorize  a  decree  for  the  redemption,  un- 
less in  connection  with  such  offer  the  bill  shows  a  valid 
and  sufficient  excuse  for  the  omission  to  make  a  tender 
before  it  was  filed. — Spoor  v.  Phillips,  27  Ala.  197;  Paid- 
ling  v.  Meade,  23  Ala.  505;  Carl  in  v.  Jones,  55  Ala.  624  ; 
Trimble  v.  Williamson,  49  Ala.  528  ;  Lehman  v.  Collins,  69 
Ala.  127. 

McCLELLAN,  J. — A  bill  to   effectuate  a  mortgagor's 
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statutory  right  of  redemption,  which  right  exists,  of 
course,  only  after  foreclosure,  is  without  equity  unless 
it  avers  the  tender  which  the  statute  requires  to  be  made 
to  the  purchaser  or  his  vendee.  This  results  from  the 
terms  of  the  statute  itself  (Code,  g  1881),  as  has  been 
declared  by  this  court  in  the  .following  among  other 
cases  :  Paulling  v.  Meade,  23  Ala.  505  ;  Spoor  v.  Phillip*, 
27  Ala.  193  ;  Carl  in  v.  Jones,  55  Ala.  624  ;  Stocks  v.  Young, 
67  Ala.  341 ;  Lehman,  Durr  cfc  Co.  v.  Collins,  69  Ala.  12^; 
Pryorv.  Ilollinqer,  88  Ala.  405,  6  So.  Rep.  760;  Lehman. 
l)urr&  Co.v.  Moore,  93  Ala.  186,  9  So.  Rep.  590;  Beebc 
v.  Buxton,  99  Ala.  117,  12  So.  Rep.  567.  In  no  case  has  it 
been  decided  that  tender  and  an  averment  of  the  fact  are 
not  essential,  though  there  may  possibly  be  a  dictum  iu 
one  of  the  cases  to  that  effect ;  and  there  are  one  or  two 
cases  which,  upon  casual  reading,  might  seem  to  sup- 
port that  view,  but  these  will  on  examination  be  found 
to  involve  bills  to  assert  and  effectuate  the  equity  of  re- 
demption, which  exists  only,  of  course,  before  foreclos- 
ure. 

As  respects  the  purchase  money   bid  and  paid  for  the  . 
land  at  the  foreclosure  sale,  and  the  ten  percent,  per  an- 
num thereon,  a  tender  must  in  all  cases  be  niade,  alleged 
and  proved;  and  such  tender  when  practicable  must  be 
made  to  the  purchaser  or  his  vendee  before  bill  is  filed. 
If  this  is  not  done,  the  bill  must  allege  a  valid  and  suffi- 
cient   excuse    for   the  complainant's   failure    to   do  it. 
Where  such  excuse  exists  and   is  alleged,  the  bill   must 
go  further  and  allege  a  present  tender  by  payment  into 
court  and  must   be  accompanied    by  a   delivery  of  the 
money  to  the   register   of  the  court.     Thus  in  Bctbe  r. 
Buxton,  supra,  it  is  said  :  "The   statute  not   specifically 
prescribing  the  mode  in  which  the  tender  must  be  made, 
the  absence  of  the    purchaser  or   his  vendee    from  the 
State  is  recognized  as  an  excuse  for   the  failure  to  make 
tender  to  him  in  person,  and  as  occasioning  a  necessity 
to  file  a  bill  for  redemption  in  which  the  tender  may  be 
made.     To  the  sufficiency  of  a  tender  made  in  this  way, 
the  payment   of    the  money   into  court   is  essential. — 
Spoor  v.  Phillips,  27  Ala.  193;   Trimble  v.  Williamson,  40 
Ala.  525;  Alexander    v.  Caldwell,  61  Ala.  543;  Caldwell  v 
Smith,    77    Ala.    157;    Stocks  v.    Young,   67    Ala.  341. 
*     *     *     As   the  statute  clearly  makes  a  payment  or  a 
tender  a  condition  to  the  exercise  of  the  right,  we  think 
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that  such  payment  or  tender  must  be  made  to  the  pur- 
chaser or  his  vendee  in  person,  or,  when  that  is  not  prac- 
ticable, by  the  deposit  of  the  money  in  court  on  the  fil- 
ing of  the  bill  to  redeem.' '  The  statute  takes  no  ac- 
count of  the  possible  ignorance  of  the  debtor  as  to  the 
amount  of  purchase  money  to  be  repaid.  It,  to  the  con- 
trary, proceeds  on  the  by  no  means  unreasonable  as- 
sumption that  he  will  always  know  or  be  able  to  advise 
himself  of  the  price  at  which  his  property  has  been  sold; 
and  it  is  absolute  and  unequivocal  in  its  requirement 
that  such  price  and  a  certain  per  centum  thereon  shall  be 
refunded  or  tendered  as  a  condition  to  the  exercise  of 
the  right  it  gives.  It  is  equally  clear  in  its  terms  as  to 
the  lawful  charges  required  to  be  paid  or  tendered  ;  but 
a  case  might  possibly  exist,  though  the  present  is  not 
one  of  them,  where  on  account  of  the  purchaser's  ab- 
sence from  the  State,  and  the  debtor's  consequent  ina- 
bility to  see  or  confer  with  him,  a  lawful  claim  consti- 
tuting a  charge  on  the  land  might  be  held  by  the  pur- 
chaser without  the  knowledge  of  the  debtor,  and,  in 
such  case,  it  may  be  that  a  bill  to  redeem,  averring  a 
valid  excuse  for  failing  to  pay  or  tender  before  suit,  ten- 
dering in  its  allegations,  accompanied  by  payment  into 
court,  the  purchase  money  and  ten  per  cent,  per  annum 
thereon,  and  offering  to  pay  all  charges  that  might  be 
found  to  exist,  would  be  sufficient.  This,  however,  we 
do  not  decide.  And  with  respect  to  any  claim  the  pur- 
chaser may  have  for  permanent  improvements  :  Inasmuch 
as  the  amount  of  such  claim — or  rather  the  value  of  such 
improvements  where  the  claim  in  fact  exists — must  be 
agreed  on  or  determined  by  arbitration  (Code,  §  1889), 
the  complainant,  where  he  had  had  no  opportunity  to 
treat  with  the  purchaser,  could  not  know  the  amount  of 
this  item  and  need  only,  we  should  say,  offer  in  his  bill 
to  pay  it  upon  ascertainment.  This  question  is  not  in 
the  present  case;  and  we  have  adverted  to  it  and  the 
matter  next  preceding  only  to  make  it  appear  that  it  is 
not  here  decided  that  where  for  good  cause  tender  is  not 
made  before  suit,  the  tender  averred  in  the  bill  by  pay- 
ment into  court  should  embrace  in  all  cases  lawful  charges 
and  the  value  of  permanent  improvements. 

The  present  bill  is  fatally  defective  under  the  forego- 
ing principles,  wholly  regardless  of  whether  it  sets  forth 
a  good  excuse  for  a  failure  of  tender  before  suit  or  not. 
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It  in  itself  makes  no  tender  by  alleging. that  money  is 
paid  into  court,  and  no  money  was  paid  into  court.  For 
this,  in  uny  view,  there  can  be  no  excuse. 

This  suffices  to  sustain  the  decree  of  dismissal  entered 
below,  and  we  will  not  extend  this  opinion  by  a  discus- 
sion of  the  facts  put  forward  to  excuse  failure  of  tender 
before  suit  further  than  to  say  that  they  are  to  our  minds 
manifestly  insufficient,  a  conclusion  which  must  ensue 
from  the  absolute  requirement  that  the  purchase  money, 
interest  and  lawful  charges  must  be  paid  or  tendered . 
admitting,  as  it  does,  of  no  inquiry  having  in  view  the 
reduction  of  the  amount  to  be  so  paid  or  tendered  to  the 
extent  of  cross  demands  of  the  mortgagor  against — not 
the  purchaser  with  whom  alone  he  is  now  dealing — but 
the  mortgagee. 

Affirmed. 


Lyon  et  al.  v.  Dees. 

Bill  in  Equity  for  the  Redemption  of  Lands,  and  for  the 
Cancellation  of  Deeds. 

1.  Bill  to  redeem;  multifariousness. — A  bill  filed  to  redeem  lands 
covered  by  several  mortgages  to  the  same  defendant,  and  to  have 
cancelled  a  deed  executed  by  the  sheriff  under  an  execution  sale,  the 
judgment  debt  being  paid,  and  to  have  cancelled  a  deed  from  the 
mortgagee  defendant  to  his  sister,  which  was  made  without  consid- 
eration, is  not  multifarious,  since  the  court  having  jurisdiction  for 
one  purpose  will,  upon  proper  proof,  settle  all  questions  necessary  to 
the  granting  of  the  relief  prayed. 

2.  Same;  mortgagee  chargeable  with  proceeds  from  the  sale  of  land. — On 
a  bill  filed  for  redemption  from  various  mortgages  given  to  se- 
cure the  same  debt  and  for  an  accounting,  the  mortgagee  is  properly 
chargeable  with  the  price  of  a  part  of  the  land  sold  under  one  of  the 
mortgages,  though  a  defective  deed  was  made  to  the  purchaser,  and 
the  latter  had  not  paid  the  amount  bid  at  the  sale,  when  it  appears 
that  the  conveyance  was  intended  to  operate  as  a  deed,  and  the  sale 
has  been  ratified  by  the  mortgagor  who  is  the  complainant. 

Appeal  from  the  Cnancery  Court  of  Choctaw. 
Heard  before  the  Hon.  W.  H.  Tayloe. 
The  bill  in  this  case  was  filed  on   December  29,  1886, 
Vol.  101. 
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by  the  appellee,  W.  J.  Dees,  against  J.  M.  Lyon,  M.  J. 
Lyon,  his  sister,  and  Calvin  Dees;  and  prayed  for  an  ac- 
counting between  the  defendant  J.  M.  Lyon  and  the 
complainant,  and  that  the  complainant  be  allowed  to 
redeem  certain  lands,  which  were  conveyed  to  the  de- 
fendant J.  M.  Lyon  by  a  mortgage,  and  afterwards  sold 
under  the  power  of  sale ;  and  that  the  deed  from  the 
sheriff  to  J.  M.  Lyon,  conveying  the  lands  sold  under  an 
execution  sale  be  set  aside,  and  that  the  deed  from  J.  M. 
Lyon  to  M.J.  Lyon,  his  sister,  be  cancelled  as  being 
voluntary  and  void.  The  respondents  interposed  a  de- 
murrer to  the  bill ,  on  the  ground  of  multifariousness. 
This  demurrer  was  overruled.  Such  other  facts  as  are 
necessary  for  an  understanding  of  the  questions  decided 
on  this  appeal  are  sufficiently  stated  in  the  opinion. 

On  the  final  submission  of  the  cause,  on  pleadings  and 
proof,  the  chancellor  decreed  that  the  complainant  was 
entitled  to  the  relief  prayed  for.  The  present  appeal  is 
prosecuted  by  the  respondents,  who  assign  as  error  the 
interlocutory  decree  overruling  the  demurrer,  and  the 
final  decree  of  the  chancellor. 

H.  T.  Taylor,  for  appellants. 

W.  F.  Glover,  contra. 

COLEMAN,  J. — The  amended  bill  shows  that  appel- 
lant J.  M.  Lyon,  the  defendant,  was  the  assignee  of  a 
judgment  recovered  by  one  Ward  for  the  sum  of  $482.70 
against  W.  J.  and  Calvin  Dees ;  that  after  the  death  of 
Ward  the  judgment  was  revived  in  the  name  of  the  as- 
signee, with  the  consent  of  the  judgment  debtors,  for  the 
full  amount  of  the  judgment.  The  bill  further  avers 
that  J.  M.  Lyon  was  the  mortgagee  of  three  several 
mortgages  executed  by  complainant  Dees,  one  dated 
18th  of  May,  1878,  for  $500,  one  dated  27th  of  August, 
1878,  for  $514,  and  one  dated  March  6th,  1882,  for  $350. 
The  bill  avers  that  the  two  mortgages  of  the  year  1878 
were  executed  to  secure  the  same  debt  and  embraced 
1,300  acres  of  land,  the  subject  of  this  controversy.  The 
bill  also  avers  that  Ward,  the  judgment  plaintiff,  agreed 
with  complainant  and  Calvin  Dees,  the  judment  debtors, 
to  take  $200  for  the  judgment,  that  this  amount  was  ad- 
vanced by  J.   M.  Lyon  as  a  loan  to  them,  under  the 
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agreement  that  the  judgment  was  to  be  assigned  to  him 
merely  as  a  security  for  this  loan.  The  bill  further  ave?^ 
that  the  consideration  of  the  mortgage  of  March  6th, 
1882,  for  $350  included  the  $200  loaned  to  pay  Ward  for 
the  judgment,  some  advances  which  were  to  be  made  by 
Lyon  to  assist  them  to  make  a  crop,  and  usurious  inter- 
est, and  that  this  latter  mortgage  was  upon  other  lands 
and  property  not  embraced  in  the  mortgage  of  1878.  The 
bill  avers  that  Lyon  had  proceeded  to  enforce  both  the 
judgment  for  its  full  amount,  and  also  the  mortgage 
given  to  secure  the  same  debtj.  The  bill  avers  that  J. 
M.  Lyon  had  used  his  advantages  as  mortgagee  and  as- 
signee oppressively  and  unjustly.  That  he  had  extorted 
large  sums  of  money  as  forbearance  money  and  had 
taken  possession  of  all  the  lands,  and  all  the  property 
conveyed  in  the  mortgages.  The  bill  avers  that  com- 
plainant had  fully  paid  his  entire  indebtedness,  prays 
for  an  account,  and  that  he  be  let  in  to  redeem,  and  of- 
fers to  do  equity.  The  defendants  demurred  to  the  bill 
on  the  grounds  of  multifariousness,  in  that  the  bill 
seeks  to  redeem  under  a  judgment  and  also  under  mort- 
gages. 

The  foregoing  statement  of  the  averments  of  the  bill 
is  a  sufficient  answer  to  show  that  the  bill  is  not  subject 
to  the  objection  of  multifariousness.  The  object  of  the 
bill  is  to  redeem  the  lands  from  the  same  debtor  covered 
by  several  mortgages,  and  to  cancel  the  deed  of  tin;  sher- 
iff executed  to  J.  M.  Lyon,  and  to  cancel  the  deed  of  J. 
M.  Lyon  to  his  sister,  Mary  J.  Lyon.  The  court  having 
jurisdiction  for  one  purpose,  will  settle  all  questions  nec- 
essary to  granting  the  relief  prayed  upon  proper  proof. 
Lyons  v.  MrCurdy,  90  Ala.  497,  8  So.  Rep.  52;  Bullock 
v'.  rattle,  lb.  439  and  440,8  So.  Rep.  69. 

To  so  much  of  the  bill  as  averred  that  the  judgment 
was  assigned  to  J.  M.  Lyon  as  a  mere  security  for  a  loan 
of  two  hundred  dollars,  the  respondent  pleaded  that 
the  judgment  was  revived  for  the  full  amount,  with  the 
consent  of  the  complainant.  This  question  was  consid- 
ered and  adjudicated  adversely  to  respondents  by  this 
oourt  on  a  former  appeal. — Lyon  v.  Dees,  84  Ala.  595,  4 
So.  Rep.  407.  We  will  not  consider  this  question  further. 

Upon  submission  of  the  case  upon  pleadings  and 
proof,  the  chancery  court  held  that  plaintiff  was  entitled 
to  relief,  and  ordered  the  master  to  state  an  account,  and 
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to  eliminate  from  the  account  all  usurious  interest  charged 
and  collected.  The  register  held  a  reference,  stated  the 
account,  and  reported  that  the  debt  secured  by  the  mort- 
gages of  1878  had  been  overpaid  by  $366.31 ,  and  that  upon 
the  mortgage  of  1882,  which  included  the  amount  loaned 
to  secure  which  the  judgment  was  assigned,  there  was  a 
balance  due  J.  M.  Lyon  of  $9.53.  We  think  there  is  an 
error  in  the  statement  of  the  latter  account,  and  upon  a 
proper  statement  it  will  be  seen  that  this  debt,  also,  has 
been  overpaid.  On  this  latter  statement  the  register 
found  that  on  November  1,  1882,  there  was  a  balance 
due  J.  M.  Lyon  of  $180.40.  The  interest  should  have 
been  calculated  on  this  amount  to  June  15,  1885,  to 
which  should  have  been  added  court  costs  paid,  $65.41, 
with  interest  thereon  to  June  15,  1885.  These  sums, 
with  interest  included,  amount  to  the  sum  of  $292.27 
due  J.  M.  Lyon  on  the  15th  of  June,  1885.  This  amount 
should  be  credited  of  that  date  with  $240,  the  purchase 
price  of  160  acres  of  land  sold  that  day,  and  which 
are  not  sought  to  be  redeemed,  and  also  with  $22.30,  re- 
ceived from  sale  of  personal  property  sold  January  15, 
1885.  Adding  these  together,  we  have  $262.30,  to  be 
credited  upon  the  balance,  $292.27,  due  J.  M.  Lyon, and 
we  have  a  balance  due  Lyon  June  15th,  1885,  of  $29.97. 
Add  to  this  the  interest  to  October  15th,  1885,  and  there 
was  due  Lyon  on  that  day  $30.76.  On  the  18th  of  Oc- 
tober Lyon  collected  the  alternate  value  of  a  horse,  $40, 
and  damages  for  detention,  $17.50,  which  overpaid  him 
about  $27.  As  the  error  was  in  favor  of  appellant,  it 
can  not  avail  him  on  appeal.  There  were  many  excep- 
tions reserved  to  the  finding  of  the  register  based  princi- 
pally on  the  testimony  of  J.  M.  Lyon.  His  evidence 
was  in  conflict  with  the  testimony  introduced  by  the 
complainant.  We  agree  with  the  chancellor  that  the 
weight  of  the  evidence  sustains  the  conclusions  of  the 
register  and  the  exceptions  were  properly  overruled. 

It  is  contended  by  appellant  that  he  should  not  be 
charged  with  $240,  the  purchase  price  of  the  160  acres 
of  land  knocked  down  to  one  Seale  as  the  purchaser. 
This  contention  is  based  upon  two  grounds  ;  first,  that 
J.  M.  Lyon,  the  mortgagee,  never  executed  a  valid  deed 
to  Seale  ;  and,  second,  that  Seale  has  never  paid  the  pur- 
chase money,  or  any  part  of  it.  On  this  question  the 
answer  of  respondents  avers  that   "Exhibit  D  is  a  sub- 
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the  conveyance  of  land  to  her,  which  he  admits  in  his 
answer  was  worth  $5,000.  He  was  "righteous  over 
much."  On  the  same  day  and  at  the  same  time  of  the 
execution  of  the  deed  to  her,  she  executed  back  to  him  a 
power  of  attorney  which  absolutely  empowers  him  to 
manage,  control,  sell  and  dispose  of  this  property,  as  fully 
as  if  it  was  his  own,  ratifying  all  his  acts  in  the  premises. 
More  might  be  stated,  but  enough  has  been  said,  to  show 
that  to  sustain  this  transaction,  human  credulity  must 
be  subjected  to  a  severer  strain  than  justice  to  the  rights 
of  other  persons  will  admit. 

By  the  assignment  of  the  judgment  and  the  execution 
of  the  several  mortgages,  the  debtor  was  completely  in 
the  power  of  his  creditor.  All  the  resources  of  the  debtor 
were  tied  up,  and  his  credit  destroyed.  The  mortgagee 
used  his  power  oppressively.  A  court  of  conscience  will 
require  the  debtor  to  pay  the  last  farthing  he  justly  and 
legally  owes.  Having  done  this,  it  delights  to  loosen 
the  iron  grasp  of  the  creditor  and  let  the  unfortunate 
debtor  go  free. 

The  answer  of  respondents  avers  a  willingness,  upon 
full  payment,  "to  relinquish  all  claims  to  any  and  all 
property  acquired  by  said  J.  M.  Lyon  from  them  or  either 
of  them,"  and  to  "surrender  all  of  their  claims  to  said 
lands."  We  are  of  opinion  the  chancery  court  has  meted 
out  exact  justice  and  equity  to  the  respondents,  and  its 
decree  is  in  all  respects  affirmed. 
Vol.  101 
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not  at  the  time  the  trespass  complained  of  was  committed. 
Turner  Coal  Co.  v.  Glover ;  289. 
5.  Necessary  averments  in  complaint  to  recover  penalty  under  section 
8296  of  the  Code;  action  of  debt. — In  an  action  brought  to  recover 
the  penalty  imposed  by  section  3296  of  the  Code,  a  complaint 
which  avers  that  the  plaintiff  is  the  owner  of  the  land  upon 
which  the  trees  were  cut,  the  number  and  description  of  the 
trees,  and  that  they  were  willfully  and  knowingly  cut  by  the 
defendant  without  the  plaintiff's  consent,  contains  all  the  facts 
required  to  be  alleged  by  the  statute,  and  will  be  treated  as  an 
action  in  debt.    lb.  289. 

7.  Execution  of  mortgage  by  plaintiff  no  defense  to  action  to  recover 

statutory  penalty  far  cutting  trees. — Against  all  persons  except  the 
mortgagee,  the  mortgagor,  whether  before  or  after  default,  is 
regarded  as  the  owner  of  the  property  mortgaged;  and,  there- 
fore, in  an  action  to  recover  the  statutory  penalty  for  willfully 
and  knowingly  cutting  trees,  the  fact  that  the  plaintiff  had  exe- 
cuted a  mortgage  on  the  land  from  which  the  trees  were  cut  to 
a  third  person  constitutes  no  defense  for  the  defendant,  who 
claims  no  right  under  said  mortgage.    lb.  289. 

8.  Action  for  death  of  employe*;,  when  not  maintainable  under  subsec- 

tion 4  of  section  2590  of  the  Code. — When  it  is  shown  that  an  em- 
ploy^ did  not  come  to  his  death  as  a  proximate  result  of  having, 
in  the  discharge  of  his  duties,  gone  into  the  place  where  he  was 
killed,  but  by  the  supervening  negligence  of  another  or  through 
an  unaccountable  accident,  the  personal  representative  of  such 
employ^  can  not  recover  damages  from  the  employer  under 
sub-section  4  of  section  2590  of  the  Code,  on  the  ground  that 
his  intestate  suffered  death  in  consequence  of  his  going  to  and 
being  in  the  place  where  he  was  killed  by  the  direction  of  one 
in  the  employment  of  defendant,  whose  orders  he  was  bound  to 
obey.     Dantzler  v.  DeBardeleben  C.  dc  I.  Co.,  809. 

9.  Same. — If  obedience  by  plaintiff's  intestate  to  the  orders  of  his 

superior  is  shown  to  Dear  the  relation  of  proximate  cause  to  his 
death,  in  order  to  hold  the  employer  responsible  under  sub- 
section 4  of  section  2590  of  the  Code,  it  must  be  further  shown 
by  the  evidence  that  the  superior*  was  negligent  in  giving  the 
order.    lb.  809. 

10.  Promises  to  pay  the  debt  of  another. — A  promise  of  one  person  to 

pay  a  debt  due  from  him  to  another,  for  a  valuable  considera- 
tion, enures  to  the  benefit  of  the  latter,  if  he  elects  to  claim  the 
benefit  thereof ;  and  he  may  sue  in  his  own  name  to  recover 
the  amount  so  agreed  to  be  paid.  North  Alabama  Development 
Co.  v.  Short,  888. 

11.  Escape  of  steam  from  railroad  engine  no  cause  of  action. — Where 

steam  is  necessarily  allowed  to  escape  from  a  railroad  engine, 
in  order  to  slacken  the  speed  of  the  train,  for  the  purpose  of 
turning  a  sharp  curve  in  the  track,  the  company  is  not  liable 
for  injuries  occasioned  by  a  mule,  driven  on  a  public  road  run- 
ning parallel  to  the  railroad  track,  becoming  frightened  at  the 
noise  of  the  escaping  steam  and  running  away,  provided  the 
escape  of  steam  was  not  more  than  was  usual,  and  Buch  as 
was  necessarily  incident  to  the  control  of  the  engine  at  that 
time,  and  was  not  recklessly  or  wantonly  caused  by  tne  employes 
of  the  railroad  company.     Oxford  Lake  Line  Co.  v.  Stedham,  876. 

12.  A  ction  of  assumpsit,  against  a  county;  when  not  maintainable. — An 

action  of  assumpsit  can  not  be  maintained  against  a  county,  to 
recover  the  amount  paid  for  the  hire  of  a  servant  to  keep  up 
the  fires  in  the  county  jail,  and  to  supply  it  with  water. — Ma- 
rengo County  v.  Lyles,  4£3. 


Digitized  by 


Google 


INDEX.  709 

ACTION— Continued. 

13.  Action  against  wife  for  injuries  caused  by  a  dog  owned  by  her. — 

Where  a  dog,  which  is  owned  by  a  married  woman,  and  known 
to  be  ferocious  and  vicious,  is  kept  on  the  premises  owned  by 
her,  where  she  and  her  husband  reside,  and  escaping  therefrom 
inflicts  injuries,  the  wrongful  act  is  the  keeping  of  the  dog,  and 
the  husband,  being  the  head  of  the  family  and  having  control 
of  the  premises,  is  liable  for  such  injuries,  and  no  action  there- 
for can  be  maintained  against  the  wife.  (MoClei.lan,  J.,  dis- 
senting.)   Strouse  v.  Leipf,  4SS. 

14.  Commencement  of  a  suit;  suing  out  a  summons. — A  summons  is  not 

sued  out  so  as  to  be  the  commencement  of  a  suit  (Code,  §  2631), 
until  it  passes  from  the  hands  of  the  clerk,  properly  signed  by 
him,  to  the  sheriff  or  other  proper  officer  to  be  executed,  or  is 
sent  by  mail  or  otherwise  to  such  officer  with  a  bona  fide  inten- 
tion to  have  it  served.     West  v.  Engel,  509. 

15.  Action  on  insurance  policy;  pleadings. — In  an  action  on  an  insur- 

ance policy,  pleadings  that  allege  that  the  building  insured  be- 
longed to  the  estate  of  the  deceased  person,  who  owned  no 
other  real  estate,  that  the  said  building  and  lot  on  which  it 
was  situated  were  subject  to  the  homestead  and  dower 
right  of  the  deceased's  widow,  who  was  one  of  the  insured,  that 
the  other  insured  was  a  creditor  of  the  deceased,  and  that  the 
personal  assets  of  his  estate  were  insufficient  to  f>ay  his  debts, 
show  an  insurable  interest  in  said  building  in  both  of  the  in- 
sured.   Creed  v.  The  Sun  Fire  Office  of  London,  522. 

16.  Action  under  subsection  2  of  section  2590  of  the  (-ode;  sufficiency  of 

complaint. — In  an  action  against  a  municipal  corporation  by  a 
laborer  employed  by  it,  to  recover  damages  for  personal  inju- 
ries, a  count  of  the  complaint  which  alleges  that  the  defendant, 
through  its  agents  and  employes,  intrusted  with  the  superin- 
tendence of  the  work  of  digging  gravel,  buried  a  dynamite 
cartridge  where  said  gravel  was  being  dug,  and  that  the  plain- 
tiff, being  employed  by  defendant,  was  required  to  work  at  the 
place  where  the  dynamite  was  buried,  without  being  told  that 
it  was  there,  and  that  while  digging  as  directed,  not  knowing 
the  dynamite  was  buried  at  such  place,  struck  said  cartridge 
causing  it  to  explode  and  inflicting  upon  him  serious  personal 
injuries,  sets  forth  a  good  cause  of  action  under  sub-section  2  of 
section  2500  of  the  Code,  which  gives  a  right  of  action  to  an  em- 
ploy 6  "When  the  injury  is  caused  by  reason  of  the  negligence 
of  any  person  in  the  service  or  employment  of  the  master  or 
employer,  who  has  any  superintendence  intrusted  to  him, 
whilst  in  the  exercise  of  such  superintendence.11  City  Council 
of  Sheffield  r.  Harris,  564. 

17.  Action  on  the  case;   destroying  landlord's  lien. — An  action  on  the 

case  will  not  lie  against  one  who,  with  notice  of  a  landlord's 
lien,  receives  from  the  tenant  property  subject  to  said  lien,  un- 
less it  appears  that  he  has  disposed  of  the  property  or  its  pro- 
ceeds, so  that  the  lien  can  not  be  enforced  against  either. 
Ehrman  v.  Oates.  6O4. 

18.  Same;   averment  of  complaint. — When,  in  an  action  on  the  oase 

to  recover  damages  for  the  taking  by  defendant  of  cotton  or  its 

f>roceeds,  on  which  the  plaintiff  alleged  that  he  had  a  landlord's 
ierc,  there  is  no  averment  in  the  complaint  that  the  defendant 
has  converted  or  removed  the  cotton  or  its  proceeds  so  that  the 
lien  can  not  be  enforced  thereupon,  such  complaint  is  defective, 
and  subject  to  demurrer.     lb.  S04. 

ADVERSE  POSSESSION. 

1.  A  claim  of  forfeiture  by  landlord  and  a  denial  of  forfeiture  by  tenant 
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do  not  show  adverse  holding;  exclusion  of  such  evidence  not  error. — 
The  facts  that  the  landlord  claimed  a  forfeiture  of  the  lands 
because  of  the  wrongful  severance  by  the  tenant  of  timber  from 
the  leased  premises,  and  that  the  tenant  denied  the  forfeiture, 
and  put  the  landlord  to  an  action  of  ejectment  to  recover  the 
land  before  the  lease  expired,  which  action  was  pending  and 
being  resisted  by  the  tenant  when  the  landlord  brought  an 
action  of  trover  against  the  said  tenant  to  recover  for  the  con- 
version of  the  timber  wrongfully  severed,  do  not  tend  to  show 
that  the  tenant  held  the  land  adversely  to  the  landlord  ;  and  the 
exclusion  of  such  evidence  in  the  action  of  trover  is  not  erro- 
neous, and  affords  no  ground  of  complaint  to  the  defendant 
therein.    Brooks  v.  Rogers,  111. 

2.  Possession  by  grantor  after  execution  of  deed. — Where  the  owner  of 

land  has  executed  and  delivered  a  deed  thereto,  but  has  never 
parted  with  his  actual  possession,  his  possession  is  not  that  of 
owner,  but  of  a  tenant  of  the  grantee ;  and  his  possession  can 
not  become  adverse  to  his  grantee  without  an  open  and  distinct 
disavowal,  and  the  assertion  of  a  hostile  title,  brought  to  the 
actual  knowledge  of  the  said  grantee.  Yancey  v.  S.d'W.  R.  R. 
Co.,  234- 

3.  Conveyance  of  right  of  way;  adverse  possession  of  grantor. — If,  after 

the  execution  of  a  conveyance  of  a  right  of  way  to  a  railroad 
company,  in  consideration  of  the  road  being  built  on  and  along 
the  grantor's  land,  and  upon  condition  that  if  the  road  is  not 
built  upon  such  right  of  way  the  deed  was  to  be  null  and  void, 
the  company  located,  levelled  and  graded  the  road  along  this 
line,  the  title  passed  to  the  grantee,  and  it  became  actually  pos- 
sessed of  said  right  of  way  ;  and  if,  after  the  lapse  of  five  years 
from  the  date  of  the  conveyance,  the  grantor  commenced  to 
cultivate  the  land  formerly  conveyed,  without  the  knowledge 
of  the  grantee,  he  did  not  thereby  assert  an  adverse  holding, 
nor  was  his  cultivation  such  a  re-entry  as  to  originate  a  right 
to  claim  a  possession  adverse  to  his  grantee.    lb.  £34. 

4  Condition  of  deed  of  conveyance;  ejectment  can  not  be  maintained 
after  its  fulfillment. — Where  the  consideration  for  a  conveyance 
of  the  right  of  way  to  a  railroad  company  was  that  the  road 
should  be  built  on  and  along  the  lands  of  the  grantor,  and  the 
deed  was  conditioned  that  it  should  be  void  if  the  road  was  not 
built  on  said  right  of  way,  the  grantor  can  not  declare  the  con- 
veyance forfeited  and  maintain  ejectment  for  the  land,  after 
the  road  was  built  thereon,  although  not  completed  until  after 
the  lapse  of  13  years  from  the  date  of  the  conveyance:  neither 
the  charter  nor  deed  fixing  any  time  within  which  the  road  was 
to  be  built.    lb.  2H4. 

5.  (-loud  on  title;  adverse  possession. — When,  on  a  bill  filed  to  remove 
a  cloud  from  title,  adverse  possession  in  the  complainant  is 
relied  on  as  a  ground  for  the  relief  prayed,  the  bill  is  not  de- 
murrable, on  the  ground  of  the  want  of  jurisdiction  in  a  court 
of  equity  to  grant  the  relief  prayed  for,  since  in  an  action  of 
ejectment  brought  by  the  adverse  party,  the  right  of  the  com- 
plainant could  only  be  effectuated  by  extraneous  evidence. 
Torrent  Fire  Engine  Co.  v.  City  of  Mobile,  ,5»9: 

AGENCY. 

1.  Agents  of  a  corporation;  appointment. — No  formalities  are  essential 
to  the  appointment  of  an  agent  of  a  corporation  unless  expressly 
provided  by  its  charter.  They  may  be  appointed  in  the  same 
manner  as  the  agents  of  individuals ;  and  if  a  person  is  allowed 
to  act  as  agent  for  a  corporation,  with  the  knowledge  and  acqui- 
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escence  of  a  superior  agent,  or  of  one  in  authority  who  has 
power  to  appoint  him,  the  corporation  will  be  bound  by  such 
acquiescence,  and  can  not  repudiate  the  agency.  Tenn.  River 
Transp.  Co.  v.  Kavanaugh  Bros.,  1. 

2.  Power  of  general  agent  under  appointment  by  resolution  of  board  of 

directors. — An  agent  of  a  corporation,  who,  by  a  resolution  of 
the  board  of  directors  of  said  company,  is  "authorized  to  take 
full  charge  of  the  company's  business,  and  to  enter  into  such 
negotiations  and  contracts  as  he  thinks  best  for  the  company's 
interest,"  has  power  to  do  any  act  within  the  scope  of  the  busi- 
ness operations  of  the  corporation,  and  in  the  discharge  of  such 
duties,  has  authority  to  appoint  an  agent  with  power  to  make 
contracts  to  bind  the  company      lb.  U 

3.  Same;  power  of  local  agent  appointed  by  general  agent. — Where  a 

general  agent  of  a  corporation,  with  plenary  powers  conferred  by 
resolution  of  its  board  of  directors,  introduces  to  third  persons 
his  appointee  as  the  local  agent  of  the  corporation,  with  the 
assurance  that  any  transaction  had  with  the  said  local  agent 
would  be  entirely  satisfactory  to  and  approved  by  the  corpora- 
tion, the  corporation  can  not  be  relieved  of  its  liability  on  a 
contract  made  by  such  local  agent  with  the  parties  to  whom  he 
was  introduced,  by  showing  that  the  contract  was,  in  fact,  in 
excess  of  his  powers      lb.  J. 

4.  Evidence  of  agency. — In  an  action  against  a  corporation  founded 

upon  a  contract  alleged  to  have  been  made  with  the  defendant's 
agent,  it  is  competent  to  prove,  as  tending  to  show  the  exist- 
ence of  the  agency,  that  the  alleged  agent  had  made  contracts 
with  other  persons  as  such  agent,  which  were  ratified  by  the 
defendant  corporation     lb.  1. 

5.  Agent  of  corporation  at  a  particular  place;  irrelevant  testimony. — In 

an  action  against  a  corporation,  founded  upon  a  contract  made 
with  defendant's  agent,  the  question  at  issue  being  whether  the 
person  with  whom  the  plaintiff  dealt  was,  in  fact,  the  defend- 
ant's agent  at  a  certain  place,  evidence  that  he  transacted  busi- 
ness for  the  corporation  at  another  place  slieds  no  light  upon 
the  inquiry,  and  is  irrelevant.     lb.  1. 

6.  Admissions  of  agent  against  his  principal;  admissibility  as  a  predi- 

cate for  impeachment. — Although  in  an  action  against  a  corpora- 
tion, founded  upon  a  contract  alleged  to  have  l)een  made  with 
the  defendant's  agent,  an  admission  made  by  such  agent  is  not 
competent  evidence  against  his  principal,  unless  that  admission 
was  made  in  company  with,  and  at  the  time  of  the  act  of  agency 
which  it  was  intended  to  explain  ;  still  the  question  which  calls 
for  such  evidence  may  be  admissible  for  the  purpose  of  laying 
a  predicate  for  the  introduction  of  impeaching  testimony.  lb.  1. 

7.  Exercise  by  agent  of  powers  not  expressly  conferred;  when  binding. — 

When,  in  the  discharge  of  the  duties  imposed  upon  him,  it  be- 
comes necessary  for  the  agent  of  a  corporation  to  take  immedi- 
ate action,  and  a  consultation  with  the  governing  board  would 
be  impracticable,  such  agent  may,  in  the  interest  of  conserva- 
tion, exercise  powers  not  expressly  conferred  upon  him;  and 
such  action  is  binding  upon  the  corporation.     lb.  1. 

8.  Agency;  authority  of  travelling  saleaman. — A  travelling  salesman, 

making  contracts  of  sales  of  merchandise  by  sample,  goods  to 
be  delivered  by  the  principal,  and  price  to  be  paid  on  delivery, 
or  on  receipt  of  invoice,  or  upon  the  happening  of  some  future 
event,  has  no  implied  authority  to  collect  from  the  purchaser 
the  money  agreed  to  be  paid,  and  the  payment  to  such  agent, 
without  express  authority,  will  not  discharge  the  debtor  from 
his  liability  to  the  principal.     Simon  it*  Son  v.  Johnson^SdS. 
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9.  Same;  custom  and  usage. — The  fact  that  in  a  town  where  goods 
were  sold  by  a  travelling  salesman  by  sample,  there  prevails  a 
custom  for  the  merchants  to  pay  said  salesmen  for  the  goods 
purchased,  does  not  authorize  or  justify  the  payment  to  such 
travelling  salesman,  the  agent  of  a  non-resident  firm,  unless  it 
is  also  shown  that  the  principal  had  notice  of  such  custom.  lb. 
368. 

10.  Custom  and  usage;  irrelevant  evidence  — In  an  action  on  a  verified 

account,  when  it  is  shown  that  the  account  sued  on  had  been 
paid  to  the  plaintiff's  travelling  salesman,  who  sold  the  goods  by 
sample,  but  had  no  authority  to  receive  payment  therefor,  evi- 
dence that  in  a  town  where  the  sale  was  made  it  was  a  custom 
among  the  merchants  to  pay  the  travelling  salesman  for  goods 
purchased,  is  not  competent  in  the  absence  of  other  evidence 
tending  to  show  that  the  principal  had  notice  of  such  custom. 
lb.  368. 

11.  Agency. — Where  a  contract  of  sale  and  purchase  of   a  certain 

quantity  of  coke  is  made  between  a  furnace  company  and  a 
coke  company,  upon  condition  that  the  coke  company  is  able  to 
induce  manufacturers  to  build  ovens  sufficient  in  number  to 
produce  the  requisite  quantity  of  coke,  and  it  is  provided 
therein  that  the  coke  company  will  give  notice  to  the  furnace 
com  pan  v  as  to  how  much  of  the  entire  quantity  of  coke  can  be 
supplied  during  certain  periods,  it  being  stated  in  said  contract 
that  such  conditions  are  made  to  enable  the  coke  company  to 
induce  the  manufacturers  to  build  the  necessary  ovens,  for  the 
accomplishment  of  which  the  coke  company  is  to  use  its  best 
efforts,  there  is  no  relation  of  principal  and  agent  between  the 
two  companies ;  the  coke  company  is  in  no  sense  the  agent  of 
the  furnace  company  to  purchase  coke  from  the  manufacturers 
for  the  latter  company's  benefit,  but  is  the  seller  of  the  coke  on 
its  own  account.    Sheffield  Furnace  Co.  v.  Hull  Coal  &  Coke  Co., 

44G. 

12.  Insurance  company;  agent  s  mis-statements  do  not  avoid  policy. — 

Where  an  applicant  for  insurance  makes  full  and  true  answers 
to  the  questions  contained  in  the  application,  but  the  agent, 
himself  writing  the  application,  knowingly  and  intentionally 
writes  down  the  answers  different  from  the  statements  made  by 
the  insured,  the  insurance  company  can  not  avoid  its  obligation 
under  said  policy,  on  the  ground  that  the  interest  of  the  insured 
was  not  truly  stated  in  the  application,  as  required  by  the 
policy.     Creed  et  al.  v.  The  Sun  Fire  Office  of  London,  522. 

ALLEY-WAY.— See  Easkmknts. 

ALTERATION  OF  WRITTEN  INSTRUMENTS. 

1.  Unauthorized  alteration  of  written  instrument. — Any  material  altera- 

tion of  a  written  instrument  after  its  execution,  without  the 
maker's  consent,  avoids  it,  and  discharges  the  maker  from  all 
obligations  depending  upon  it.     Green  v.  Sneed,  205. 

2.  Same;  filling  blanks  in   excess  of  authority. —  Where  one   of  the 

parties  to  a  written  instrument,  who  is  authorized  to  fill  a  blank 
in  the  instrument  in  a  certain  way,  or  by  the  insertion  of  a 
certain  amount,  inserts  in  the  blank  matters  or  an  amount  not 
covered  by  the  authorization,  such  alteration  is  material,  and 
vitiates  the  instrument  as  between  the  original  parties  thereto, 
although  the  alteration  was  not  made  with  a  fraudulent  intent. 
lb.  205. 
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1.  When  an  appellate  court  reviews  an  action  of  the  trial  court  upon  the 
admissibility  of  evidence. — To  justify  a  review  by  the  appellate 
court  of  a  ruling  by  the  trial  court  upon  the  admissibility  of  ev- 
idence, the  record  must  show  affirmatively  that  the  trial  court 
made  a  ruling,  which  was  excepted  to  at  the  time,  or  that  coun- 
sel called  attention  to  the  question  and  requested  a  ruling  upon 
it,  which  the  trial  court  failed  or  refused  to  make,  and  that 
counsel  making  the  request  then  and  there  reserved  an  excep- 
tion to  the  court's  failure  or  refusal  to  make  such  ruling.  Tenn. 
River  Transp.  Co.  v.  Kavanaugh  Bros.,  1. 

2.  Bills  of  exceptions   no  part  of  the  record;  rulings  on  the  pleading 

shown  only  therein  will  not  be  considered  on  appeal. — A  bill  of  ex- 
ceptions is  no  part  of  the  record  of  the  trial  court,  and  rulings 
on  the  pleadings  which  are  not  shown  by  the  record  proper,  but 
appear  only  in  the  bill  of  exceptions,  will  not  be  reviewed  by  the 
appellate  court.     Heard  v.  Hicks,  10J;  Brooks  v.  Roqers,  111. 

3.  Judgment;  wheji  insufficient  to  support  an  appeal. — The  statement 

in  a  judgment  entry  in  an  action  of  ejectment,  just  after  the  re- 
cital of  the  verdict,  "and  judgment  is  rendered  against  defend- 
ants for  the  land  sued  for,  together  with  all  the  costs  in  this 
behalf,  for  which  execution  may  issue,"  is  not  such  a  judgment 
as  will  support  an  appeal ;  and  when  the  transcript  contains  no 
other  judgment  entry,  the  appeal  will  be  dismissed.  Bell  v. 
Otts,  1S6. 

4.  Indefinite  exceptions;  not  considered  on  appeal. — It  is  the  duty  of 

the  party  excepting  to  the  ruling  of  the  trial  court,  to  make 
clear  to  the  appellate  court  the  error  insisted  on  ;  and  if  a  ques- 
tion asked  a  witness  is  too  indefinite  to  enable  the  court  of  ap- 
peal to  determine  whether  it  sought  to  elicit  legal  or  illegal  evi- 
dence, the  assignments  of  error  based  on  an  exception  to  the 
ruling  of  the  trial  court  on  such  question  will  not  be  considered. 
Clajlin  <(•  Co.  v.  Rode.nberg,  Jf.i. 

5.  Indefinite    assignments   of  error;  not  considered  on  appeal. — An  as- 

signment of  error  that  "the  court  erred  in  sustaining  claimant's 
objections  to  questions  showing  the  fraudulent  intent  of  [the 
debtor]  in  disposing  of  goods.  Pages  82  and  63,"  when  there  are 
a  number  of  questions  on  the  pages  referred  to,  to  which  the 
court  sustained  objections,  is  too  indefinite  to  be  reviewed  by 
this  court ;  since  such  assignment  of  error  does  not  point  out  to 
the  court  the  questions  supposed  to  show  such  intent.    lb.  Jl.i. 

6.  Comments   or  notes  of  clerk  of  trial  court  in  transcript;  when  not  con- 

sidered on  appeal. — The  clerk  of  a  trial  court,  in  making  out  a 
transcript  to  be  used  on  appeal  as  the  record  of  the  orders  of 
the  court  and  the  proceedings  of  the  trial,  should  transcribe 
only  the  orders  and  judgment  of  the  court  as  they  are  entered, 
and  should  never  incorporate  in  such  transcript  any  matter  or 
any  comments  or  notes  of  his  own.  Such  matters,  or  comments, 
or  notes,  if  included  in  the  transcript,  will  not  be  considered  on 
appeal.     Frieder  v.  (ioodman  Slanfg.  Co.,  ^/fl. 

7.  Appeal;   when  original  papers  sent  up. — The  clerk  of  the  trial  court 

has  no  authority  to  take  from  the  files  of  any  suit  in  his  office, 
an  original  paper  and  send  it  to  the  appellate  court,  except  upon 
the  order  or  ruling  of  the  judge  or  chancellor,  when  in  their 
opinion  it  is  necessary.     Ib.J/,1. 

8.  Exception   to  ruling  of  trial  court;  how  preserved. — The  record  of  an 

exception  to  the  ruling  of  a  trial  court  can  not  be  secured  or 
preserved  by  the  clerk  of  such  court  making  immediately  after 
the  recital  of  the  ruling  an  entry  in  which  it  is  stated  that  the 
party  against  whom  the  ruling  was  made  reserved  an  exception, 
and  to  which  entry  is  signed  the  name  of  the  attorney  reserving 
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the  exception  ;  it  is  the  duty  of  the  court  to  note  the  exception 
by  either  party  litigant  to  his  ruling,  and  this  noting  constitutes 
the  evidence  of  the  reservation  of  such  exception.  lb.  J41. 
9.  Rulings  on  motions;  how  shown  to  be  reviewed  on  appeal. — The  rul- 
ings of  a  trial  court  on  motions,  which  are  not  entered  in  the 
minutes,  must  be  presented  on  appeal  by  bill  ofexceptions;and 
unless  thus  presented,  such  rulings  will  not  be  reviewed.    lb.  241. 

10.  Bill  of  exceptions ;  presumption  when  all  the  evidence  not  set  out. — When 

the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, this  court  will,  on  appeal,  presume  that  there  was  other 
evidence  in  the  case  sufficient  to  support  the  judgment  of  the 
trial  court.  Evansville  P.  <fc  Tenn.  River  Packet  Co.  v.  Slater,  J45; 
Wadsworth  v.  Williams,  M>4. 

11.  Error    without  injury;   rulings   on  pleadings. — The  sustaining  of  a 

demurrer  to  a  special  plea,  even  if  erroneous,  is  not  ground  for 
reversal,  when  the  record  shows  that  the  defendant  had  the  full 
benefit  of  the  same  defenses  under  other  pleas.  Russell  v.  Jones, 
261. 

12.  Decree  to  support   an  appeal. — A  decree  that  settles    matters    of 

contention  and  the  material  equities  in  a  cause  will  support 
an  appeal.      Louisville  Mfg.  Co.  r.  Brown,  J7S. 

13.  Same. — An  appeal  lies  from  a  decree  in  a  suit  by  an  assignee 

named  in  the  deed  of  assignment  for  the  execution  of  the  trust, 
in  which  the  debt  is  ascertained  and  ordered  to  be  paid  out  of 
the  proceeds  of  the  assets,  without  giving  creditors  an  oppor- 
tunity to  contest  such  debt,  or  to  present  and  prove  their  claims. 
*  lb.  X1S. 

14.  Right  of  intervening  creditors  to  appeal. — Creditors  who  have  in- 

tervened by  petition,  to  have  their  interests  ascertained  and 
rights  protected  in  a  suit  by  the  assignee  of  an  insolvent  debt- 
or, may  take  an  appeal  from  a  decree  which  orders  to  be  paid  to 
.  the  lessor  of  the  debtor  the  amount  ascertained  to  be  due, 
when  such  decree  is  made  without  giving  the  intervening 
creditors  an  .opportunity  to  contest  such  debt,  or  to  present  and 
prove  their  own  claims.     lb.  „'7tf. 

15.  When  appeal    not  taken   in  the   name  of  all  the  defendants;    not 

disinissrd  upon  objection  raised  in  argument. — When  an  appeal  is 
taken  by  intervening  creditors,  not  in  the  name  of  all  the  de- 
fendants, and  without  a  severance,  and  the  cause  is  submitted 
without  objection  on  assignments  of  error  by  the  appellant,  the 
objection  that  the  appeal  was  not  taken  by  all  the  defendants 
comes  too  late  when  suggested  in  argument.     lb.  47. i. 

16.  No  appeal   lies  from  a  judgment  of  a  probate  court  in  condemnation 

proceedings  to  the  supreme  court. — No  appeal  lies  directly  to  the 
supreme  court  from  any  proceeding,  judgment,  order  or  decree 
of  the  probate  court  made  or  entered  therein  in  proceedings  to 
condemn  a  right  of  way  for  a  railroad,  as  provided  by  the  stat- 
ute, (Code,  H  3207-3220).— L.  cfr  X.  R.  R.  Co.  v.  The  People's  St. 
Rail  wag  d'  Imp.  Co.,  .Ml. 

17.  Decree  of  sale  of  decedent's  lands;  presumption  in  favor  of  the  decree 

of  the  probate  court  on  collateral  attack. — When,  in  an  action  of 
ejectment,  a  decree  of  the  sale  of  decedent's  lands  is  attacked, 
on  the  ground  that  the  evidence  in  the  proceedings  in  the  pro- 
bate court  was  not  taken  in  the  manner  required  by  statute, 
(Code,  $  2l  il),  the  order  of  sale  of  said  lands  by  the  probate 
court  is  not  set  out  in  the  record,  but  the  statement  is  made 
that  the  court  rendered  a  decree  ordering  said  lands  to  be  sold 
for  the  payment  of  the  debts  of  said  estate,  this  court,  on  ap- 
peal, will  presume  that  the  order  or  judgment  of  the  probate 
court  contained  all  that  was  necessary  to  uphold  its  validity,  in- 
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eluding  the  finding  that  proof  of  the  necessity  of  the  sale  to  pay 
the  debts  was  made  by  disinterested  witnesses,  as  provided  by 
the  statute,  and  that  such  order  was  sufficient.  Kent  et  al.  v. 
Manuel  et  al.,  384- 

18.  What  is  a  final  decree. — A  decree  in  chancery,  which  settles  all 

the  equities  between  the  parties,  leaving  only  matters  of  account 
to  be  adjusted  on  a  reference  before  the  master,  is  such  a  final 
decree  as  will  support  an  appeal.     Foley  v.  Leva,  395. 

19.  Limitation   of  appeal;  when  assignments  of  error  are  stricken  out. — 

Where  an  appeal  is  sued  out  in  a  chancery  cause  more  than  a 
year  after  the  rendition  of  a  decree  which  settled  all  the  equi- 
ties between  the  parties,  such  decree  can  not  be  reviewed,  and. 
all  the  assignments  of  error  relating  to  matters  embraced  in 
that  decree  should  be  stricken  out,  upon  motion,  because  the 
appeal  was  barred  at  the  time  it  was  taken.    lb.  395. 

20.  Hill  in  equity   to   hare  a  lien  declared;  what  is  a  final  decree. — 

Where,  in  a  bill  filed  by  heirs  to  have  a  lien  declared  in  their 
favor  upon  a  certain  lot,  alleged  to  have  been  purchased  and 
improved  by  the  administratrix  of  their  decedent's  estate,  part- 
ly with  the  funds  of  the  estate,  which  lot  had  been  mortgaged 
by  her  to  her  co-defendants,  it  is  shown  that  a  part  of  the  debt 
secured  by  said  mortgage  was  an  individual  debt  of  the  admin- 
istratrix secured  by  a  prior  mortgage  given  by  her  on  said  lot, 
and  which  was  assumed  by  her  co-defendants,  a  decree  holding 
the  mortgage  by  the  administratrix  to  her  co-defendants  to  be 
a  superior  lien  on  the  lot,  to  the  extent  of  the  debt  assumed  by 
the  mortgagees,  and  that  as  against  the  remainder  of  the  debt 
secured  by  said  mortgage  complainants  were  entitled  to  relief, 
at  the  same  time  giving  particular  instructions  and  directions 
to  the  register  as  to  the  manner  of  taking  and  stating  an  account 
between  the  parties,  settles  all  the  equities  of  the  bill  as  between 
the  complainants  and  the  defendants,  and  is  a  final  decree,  from 
which  an  appeal  may  be  prosecuted.    lb.  895. 

21.  Rulings  on  motion  to  vacate  an  order  in  a  judgment  entry;   should 

be  shown  by  bill  of  exceptions. — Where  a  motion  to  set 
aside  and  vacate  an  order  contained  in  a  judgment  entry  is 
overruled,  and  an  exception  is  reserved  thereto,  such  ruling  to 
be  reviewed  by  the  appellate  court,  must  be  presented  by  a  bill 
of  exceptions,  and  when  the  transcript  contains  no  bill  of  excep- 
tions presenting  for  review  such  ruling,  which  is  the  only  ques- 
tion intended  to  be  presented,  the  appeal  will  be  dismissed. 
Stern  v.  Collier •,  et  al.,  424. 

22.  Decree  upon  demurrers;  when  insufficient  to  authorize  appeal  there- 

from.— An  entry,  "submitted  for  decree  upon  demurrers  to  the 
bill  and  demurrers  sustained,"  is  not  a  decree  sustaining  the 
demurrers  to  a  bill  from  which  an  appeal  may  be  taken  as  pro- 
vided by  statute,  (Code,  §  3612) ;  and  when  this  is  the  only  entry 
shown  in  the  transcript  of  the  docket  entries  of  the  chancellor, 
the  appeal  will  be  dismssed.    Mann  et  al.  v.  If  yams,  et  al.,  431. 

23.  Refusal  to  grant  new  trial;   when  reversed  on  appeal. — This  court 

will  not  reverse  an  order  refusing  a  new  trial  on  the  ground 
that  the  evidence  was  not  sufficient  to  support  the  verdict,  or 
that  the  verdict  was  contrary  to  the  evidence,  unless,  after  al- 
lowing all  reasonable  presumption  of  its  correctness,  the  pre- 
ponderance of  the  evidence  against  the  verdict  is  so  decided  as 
to  clearly  convince  the  court  that  said  verdict  was  wrong  and 
unjust.      Morris  v.  Wext  etal.,53j. 

24.  When  rulings  by  judge  of  probate  in  election  contest  not  reviewed  on 

appeal. — Under  the  statutory  provision,  that  " In  contested  elec- 
tion cases  tried  by  the  judge  of  probate,  an   appeal  lies   to  the 
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circuit  court,  to  be  tried  de  novo"  (Code,  §  43-'),  rulings  made 
by  the  judge  of  probate  in  contest  proceedings  instituted  before 
him,  even  though  erroneous,  which  were  not  carried  into  the 
rulings  of  the  circuit  court  on  appeal  from  the  probate  court 
will  not  be  reviewed  by  the  supreme  court.  Turnipseed  v.  Jones, 
593. 

25.  Appeal;   decree  discharging   injunction. — An  appeal  does  not  lie 

from  a  decree  of  a  chancellor  rendered  in  vacation  discharging 
an  injunction.     Wittier  v.  City  Council  of  Montgomery,  649. 

26.  Same;    what  considered  when  no  answer  filed  to  a  bill  for  an  in  junc- 

tion, and  no  grounds  for  the  dissolution  are  given. — On  an  appeal 
from  a  decree  dissolving  an  injunction,  but  the  grounds  upon 
which  the  writ  are  dissolved  are  not  stated,  and  there  was  no 
answer  filed  to  the  bill  seeking  the  injunction,  the  consideration 
will  be  confined  to  the  pleadings  of  the  bill  as  they  appear  upon 
its  face.    lb.  649. 

27.  Abstract  charge. — The  giving  of  a  charge  that  is  merely  abstract 

does  not,  as  a  general  rule,  work  a  reversal  of  the  judgment; 
but  where  it  is  manifest  to  the  appellate  court  that  the  giving 
of  such  abstract  charge  misled  the  jury  to  the  prejudice  of  the 
party  cast  in  the  suit,  the  judgment  consequent  thereupon  will 
be  reversed. — Goldsmith  v.  McCafferty,  663. 

APPOINTMENTS.   . 

1.  Power  of  appointment  to  office  not  inherently  an  executive  function. — 
#The  power  to  appoint  to  office  is  not  inherently  an  executive 
'function ;  but  by  the  policy  of  our  government  has  been  dis- 
tributed among  the  several  departments  of  State.     Fox  v.  Mc- 
Donald, 51. 

2.  Power  of  Governor  to  appoint  to  office. — The  Governor,  as  the  chief 

executive,  has  no  inherent  right  to  appoint  to  office,  and  this 
function  belongs  to  him  only  when  conferred  by  statute.     lb.  51. 

3.  Ratification  of  appointment. — There  can  be  no  ratification  by  the 
appointing  power  of  the  prior  appointment  of  a  public  officer ; 
but  if  the  person  has  been  informally  appointed,  or  one  duly  ap- 
pointed has  failed  to  qualify,  the  appointing  power  can  only  fill 
the  vacancy.     76.  51. 

ASSIGNMENT  OF  ERRORS.— See  Appeals  and  Error. 
ASSIGNMENTS,  GENERAL. 

1.  Right  of  assignee  to  invoke  jurisdiction  of  equity  for  the  administra- 

tion of  the  trust. — When, .after  the  execution  of  a  deed  of  assign- 
ment by  an  insolvent  debtor  for  the  benefit  of  all  his  creditors, 
the  lessor  of  the  debtor  sues  out  a  writ  of  attachment  and  has  it 
levied  upon  a  portion  of  the  property  conveyed  in  said  deed,  the 
assignee  named  in  the  deed  may  invoke  the  aid  of  equity  to  ad- 
minister the  trust  created  thereby.  Louisville  Mfg.  Co.  v. 
Brown,  273. 

2.  Right  of  court  of  equity  to  order  sale  of  property  assigned. — After  a 

court  of  chancery  has  taken  jurisdiction  of  the  trust  created  by 
deed  of  assignment,  it  has  the  power  to  order  a  sale  of  the  prop- 
erty assigned  in  said  deed  and  such  power  extends  over  a  lease- 
hold interest  in  a  store,  which  was  conveyed  in  the  deed  of  as- 
signment, as  well  as  to  the  other  property  assigned.     lb.  273. 

3.  Right  of  creditors  to  be  made  parties  defendant  by   petition  to  a  suit 

by  assignee. — Creditors  of  an  insolvent  debtor  can  not  be  made 
parties  defendant,  by  their  own  petition,  to  a  suit  by  the  as- 
signee in  a  deed  of  assignment  made  by  an  insolvent  debtor  for 
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the  benefit  of  his  creditors ;  but  being  beneficiaries  of  the  trust 
created  by  said  deed,  they  may  intervene  by  petition  to  have 
their  interest  ascertained  and  their  rights  protected.     lb.  £7S. 

4.  Mortgage  to  secure  pre-existing  debt  a  general  assignment. — Where 

an  insolvent  debtor  mortgages  all  of  his  property  to  secure  a  pre- 
existing debt,  and  this  mortgage  is  satisfied  prior  to  its  matur- 
ity by  the  sale  of  part  of  the  goods  and  the  procurement  of 
money  by  the  mortgagor  from  another  person  by  a  second 
mortgage  conveying  the  same  property,  the  first  mortgage  is 
declared  to  be  a  general  assignment  for  the  benefit  of  the  debt- 
or's creditors,  (Code,  $  1737),  and  the  money  received  by  the 
first  mortgagee,  in  satisfaction  of  his  mortgage,  is  a  trust  fund 
in  his  hands,  subject  to  the  claims  of  the  mortgagee's  creditors. 
A  n n i*to n  (  'a rriage  \\ 'orks  r.  Ward,  070. 

5.  Bill  to  have  mortgage  declared  a  general  assignment;   second  mort- 

gagee not  a  necessary  party. — Where  a  bill  is  filed  to  have  a  mort- 
§age  executed  by  an  insolvent  debtor  to  secure  a  pre-existing 
ebt  declared  a  general  assignment,  the  second  mortgagee, 
from  whom  the  debtor  obtained  money  to  satisfy  the  mortgage 
executed  to  the  first  mortgagee,  is  not  a  necessary  party.  lb. 
670. 

ATTACHMENTS. 

1.  Landlord's  lien;   can  be  enforced   independently  of  attachment. — A 

lien  secured  to  the  landlord  of  a  storehouse,  dwelling-house,  or 
other  building  by  section  W69  or  the  Code  of  1**  l,  can  he  en- 
forced independently  of  the  remedy  by  attachment  given  in  sec- 
tion :SU7(J  of  the  Code.     Carmen  c(-  Begg  v.  Ala.  Sat.  Bank,  189. 

2.  Attachment;   resort  thereto  no  bar  to  bill  by  landlord  to  enforce,  his 

lien. — The  remedy  by  attachment  being  cumulative,  a  resort  to 
that  writ  for  the  enforcement  of  rent  already  matured,  is  no 
bar  to  a  suit  in  equity  by  a  landlord  to  enforce  his  lien  against 
the  proceeds  of  sale  under  attachment,  issued  at  the  instance  of 
other  creditors  of  the  tenant,  for  the  rent  not  matured.     lb.  189. 

ATTORNEY. 

1.  Arguments  of  counsel  to  jury. — Great  latitude  must  be  allowed  to 
counsel  in  addressing  the  jury,  but  his  argument  should  be  con- 
fined to  the  evidence  before  them,  and  the  legitimate  inferences 
to  be  drawn  from  that  evidence  ;  and  when  counsel  transcends 
this  limit,  the  court  should  interfere,  on  proper  objection  made, 
and  the  failure  to  do  so  is  a  reversible  error.  L.  A  X.  R.  R.  Co. 
v.  Hurt,  S4.  ' 

:\  Same;  general  objection  thereto. — A  general  objection  to  statements 
made  by  counsel  in  his  argument,  some  parts  of  which  were  au- 
thorized by  the  evidence,  is  properly  overruled ;  the  court  not 
being  bound  to  separate  the  legal  from  the  illegal.    lb.  34. 

o.  Attorney's  fees  are  not  recoverable  in  a  suit  on  a  replevy  bond. — In  an 
action  on  a  replevy  bond,  given  by  defendants  in  detinue,  which 
contains  no  stipulation  for  the  payment  of  damages,  attorney's 
fees 'are  not  recoverable  ;  sureties  are  bound  only  to  the  extent 
expressed  in  their  obligation  or  imposed  by  law.  Heard  v. 
Mirks,  inj. 

4.  Malicious  prosecution;  advice  of  magistrate  issuing  warrant  as  a  de- 
fense.— In  an  action  for  malicious  prosecution,  the  fact  that  the 
defendant  in  instituting  the  prosecution  acted  under  the  advice 
of  the  magistrate  issuing  the  warrant,  ho  was  also  a  practising 
attorney,  does  not  constitute  a  valid  defense.  (Coleman,  J., 
dissenting.)     Marks  v.  Hustings.  kj.j. 
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BILL  OF  EXCEPTIONS. 

1.  Bills  of  exception  no  part  of  the  record;   rulings  on  the  pleading 

shown  only  therein  will  not  be  considered  on  appeal. — A  bill  of  ex- 
ceptions is  no  part  of  the  record  of  the  trial  court,  and  ruling  on 
the  pleading  which  are  not  shown  by  the  record  proper,  but  ap- 
pear only  in  the  bill  of  exceptions,  will  not  be  reviewed  by  the 
appellate  court.     Heard  v.  Hicks,  102;  Brooks  r.  Roger*,  111. 

2.  Bill  of  exceptions;  return  to  certiorari. — Where  there  is  a  difference 

between  a  bill  of  exceptions  sent  up  as  a  return  to  a  writ  of 
certiorari  and  the  transcript  of  the  cause  as  originally  hied,  the 
former  must  be  regarded  as  the  true  and  correct  record.  A  <*. 
S.  R.  R.  Co.  v.  J)obbs,219. 

3.  Same;  document  or  paper  made  part  thereof  by  reference. — When  a 

document  or  paper  is  sought  to  be  made  a  part  of  a  bill  of  ex- 
ceptions by  reference  and  without  copying  it,  it  must  be  so  ac- 
curately described  by  identifying  features  that  the  transcribing 
officer  can,  unaided  by  memory,  readily  and  with  certainty  de- 
termine what  document  or  paper  is  referred  to,  without  room 
for  mistake.     76.  219.' 

4.  Same. — "Where,  in  a  tile  of  papers  in  a  cause  there  is  a  showing 

for  a  continuance  on  account  of  the  absence  of  a  witness,  Hick- 
man, which  showing  contains  the  title  of  the  cause,  a  statement 
of  the  reasons  of  the  witness's  absence,  of  what  he  would  testify 
if  present,  and  it  does  not  appear  that  there  was  any  other  wit- 
ness in  the  cause  by  the  name  of  Hickman,  the  clerk  properly 
fills  a  blank  left  in  a  bill  of  exceptions  by  copying  this  showing 
'  therein  immediately  after  the  statement  and  direction  that  "the 
defendant  then  offered  the  admissions  of  what  the  witness, 
Hickman  and  others  would  swear  if  present.  (These  admis- 
sions are  with  the  file  of  papers  in  the  circuit  clerk's  office,  and 
the  clerk  will  set  them  out.)"  By  such  reference  and  direction 
the  paper  containing  the  showing  was  sufficiently  identified  to 
leave  no  room  for  mistake.     lb.  '219. 

5.  Same;  charged  copied  by  reference. — Where  a  bill  of  exceptions  re- 

cited that  the  court  gave  the  following  written  charges  at  re- 
quest of  plaintiff,  to  the  giving  of  each  of  which  defendant 
"made  separate  objection,  *  *  *  and  the  clerk  will  set  out 
each  of  said  charges ;"  and  that  defendant  requested  the  court 
to  give  the  following  written  instructions  to  the  jury,  each  of 
which  the  court  refused  to  give,  to  which  refusal  defendant 
made  separate  exception,  and  "the  clerk  will  here  set  out  said 
charges,"  the  clerk  properly  copied  in  the  transcript  all  the 
charges  asked  by  plaintiff  and  defendant  on  which  were  written 
the  words  "given"  and  "refused"  and  the  signature  of  the  pre- 
siding judge  in  the  latter' s  handwriting,  ouch  charges  were 
sufficiently  identified,  since  under  the  statute  (Code,  $*J7">6), 
they  became  a  part  of  the  record  when  thus  endorsed  by  the 
presiding  judge.     lb.  219. 

i'\  Bill  of  exceptions:  presumption  when  all  the  evidence  not  set  out. — 
When  the  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence,  this  court  will,  on  appeal,  presume  that  there  wras 
other  evidence  in  the  case  sufficient  to  support  the  judgment  of 
the  trial  court.  Eransville,  P.  d-  Tenn.  River  Packet  Co.  r.  Slater, 
245:  Wadsworth  r.  Williams,  204. 

7.  Rulings  on  motion  to  vacate  an  order  in  a  judgment  entry;  should  be 
shown  by  bill  of  exceptions. — Where  a  motion  to  set  aside  and  va- 
cate an  order  contained  in  a  judgment  entry  is  overruled,  and 
an  exception  is  reserved  thereto,  such  ruling,  to  be  reviewed  by 
the  appellate  court,  must  be  presented  by  a  bill  of  exceptions 
and  when  the  transcript  contains  no  bill  of  exceptions,  present- 
ing for  review  such  ruling,  which  is  the  only  question  intended 
to  be  presented,  the  appeal  will  be  dismissed.  Stern  v.Collier  el 
al.  4H- 
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BONDS. 

1.  Replevy  bond:  statutory  requirement*. — A  replevy  bond  given  by  the 

defendants  in  a  detinue  suit,  which  contains  no  condition  or  ob- 
ligation to  pay  costs  or  damages,  does  not  conform  to  the  re- 
quirements of  the  statu le,  and  is  not  a  statutory  bond  ;  but  is 
binding  as  a  common  law  obligation.     Heard  r.  Hick*,  102. 

2.  Subscribers  to  corporate  bond*:   when   not  liable  a*  stockholder*. — 

AY  hen  stock,  which  has  been  subscribed,  paid  for  and  issued, 
upon  adequate  consideration,  is  by  the  holders  thereof  placed  in 
the  hands  of  a  trustee  to  be  paid  over  to  subscribers  for  bonds 
of  the  corporation,  when  their  subscriptions  to  such  bonds  are 
paid  in  full,  such  stock,  so  delivered  to  the  trustee,  may  be 
transferred  by  him  to  the  subscribers  for  bonds,  upon  payment 
of  their  subscriptions,  without  contravening  the  Constitution 
and  statutes  of  the  State,  (Const.  Art.  XIV,  §  ;  Code,  $1  f>  ); 
and  the  failure  to  pay  their  subscriptions  for  the  bonds,  does  not 
make  such  subscribers  for  said  bonds  liable  upon  the  stock 
agreed  to  be  delivered,  as  upon  unpaid  subscription  for  stock. 
Davis  v.  Montgomery  F  &  C.  Co.,  127. 
>\.  Subscribers  to  bond*  of  a  corporation ;  liable  a*  garnishee*  — Where 
the  contract  of  subscription  to  bonds  of  a  corporation  provides 
that  upon  the  payment  of  the  entire  amount  of  the  subscription 
an  equal  amount  of  fully  paid-up  stock  of  the  corporation  shall 
be  paid  over  to  the  holders  of  the  bonds,  and  that  the  subscrip- 
tion is  to  be  paid  in  monthly  instalments  of  fixed  sums,  a  sub- 
scriber to  the  bonds  under  such  contract,  who  has  paid  three 
instalments,  is  a  debtor  to  the  coloration  for  the  balance  due 
upon  his  subscription,  in  such  sort  as  to  be  subject  to  process  of 
garnishment  by  creditors  of  the  corporation,  and  liable  as  gar- 
nishee to  the  extent  of  such  balance  due  and  unpaid  upon  his 
subscription  for  the  bonds.     lb.  127. 

See  Keplevy  Bond. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1 .  Building  and  loan  association;  forfeiture  of  borrower1  s  stock. — Where 
a  building  and  loan  association,  duly  incorporated  under  the 
laws  of  the  State  (Code,  §§  1553-1556),  has,  in  the  exercise  of  its 
charter  powers,  adopted  by-laws  providing  for  the  forfeiture  of 
the  stock  of  a  borrowing  shareholder,  if  he  fails  for  three 
months  to  pay  the  interest  or  premiums  on  his  loan,  or  the 
regular  monthly  instalments  due  upon  his  stock,  if  a  borrower, 
to  secure  a  loan  from  such  association,  executes  a  mortgage  on 
real  estate  and  assigns  his  stock  as  collateral  security,  and 
stipulates  that  these  by-laws  should  be  a  part  of  the  loan  con- 
tract, the  said  association  has  the  right  to  declare  forfeited  the 
stock  subscribed  for  by  such  borrower,  upon  default  by  him  for 
three  months  or  more  in  the  payment  of  his  dues  ;  and  upon 
such  forfeiture  the  shareholder  is  not  entitled  to  have  the 
mortgage  debt  abated  to  the  extent  of  the  aggregate  of  the 
payments  made  by  him  on  his  stock  subscription  prior  to  his 
default. — Southern  H.  &  L.  Asso.  v  Anniston  L.  &  T.  Co.,  />#£. 

CHANCERY. 

I.      JTRISDICTION  AND  GENERAL  PRINCIPLES. 

1.  Appointment  of  a  receiver  upon  a  bill  filed  to  dissolve  a  corporation. 
— When  a  bill  filed  by  stockholders  to  dissolve  a  corporation,  as 
provided  by  statute  (Code,  $  1683),  contains  averments  which 
show  a  necessity  for  the  appointment  of  a  receiver  for  the  cor- 
poration pending  the   proceedings   for  dissolution,  a  chancery 
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court  may  appoint  such  receiver. — Florence  (ran,  Electric  Light 
tt*  Power  To.  r  Hanky,  15. 

2.  Powers   of  receiver  appointed  [tending  proceedings  for  the  dissolution 

of  a  corporation. — When  a  bill  which  seeks  the  dissolution  of  a 
corporation  contains  averments  showing  special  grounds  for 
the  appointment  of  a  receiver  pending  such  proceedings,  the 
receiver  to  be  appointed  by  the  court  is  authorized,  not  only  to 
execute  and  perform  the  existing  contracts  of  the  corporation, 
but  also  to  enter  into  and  carry  out  new  contracts  in  behalf  of 
the  company,     lb.  15. 

3.  Appointment   of  a  receiver;  can  not  he  questioned  in  collateral  pro- 

ceedings. — On  a  bill  filed  by  the  receiver  of  a  corporation,  who 
was  acting  under  an  appointment  made  after  the  dissolution  of 
the  company  (Code,  $§  1683-86),  the  validity  of  his  former 
appointment  as  receiver,  pending  the  dissolution  proceedings, 
can  not  be  assailed  ;  said  attack  being  made  in  a  collateral  pro- 
ceeding,    lb.  15. 

4.  Power  of  receiver  of  dissolved  corporation  to   carry  out  existing  con- 

tract.— While  a  receiver,  appointed  under  section  1686  of  the 
Code  has  no  authority,  as  a  general  rule,  to  carry  out  md  per- 
form existing  contracts  of  the  dissolved  corporation,  and  can 
only  be  empowered  to  perform  such  conditions  as  are  pre- 
scribed by  said  section,  he  may,  nevertheless,  complete  the  ex- 
ecution of  an  existing  contract,  when  such  execution  is  neces- 
sary to  the  discharge  of  the  duties  and  powers  expressly  im- 
'posed  and  conferred  by  such  statute.  lb.  15. 
fi.  Specific  performance  of  a  contract;  when  not  enforceable. — When, 
on  a  bill  filled  by  the  receiver  of  a  dissolved  corporation,  seek- 
ing the  specific  performance  of  a  contract  made  between  such 
corporation  and  another  company,  it  is  shown  that  in  the  con- 
tract the  corporation,  of  which  the  complainant  is  the  receiver, 
agreed  to  construct  an  electric  light  plant  for  the  defendant 
corporation,  and  to  pay  off  debts  due  from  the  defendant 
corporation,  some  of  which  were  secured  by  a  mortgage,  and 
that  the  defendant  agreed  to  issue  first  mortgage  bonds  to  the 
construction  company,  to  secure  the  debt  arising  from  the  per- 
formance of  the  work  stipulated,  with  leave  to  take  the  bonds 
in  absolute  payment  after  a  certain  time,  a  specific  perform- 
ance of  such  a  contract  can  not  be  decreed,  when  the  bill  con- 
tains no  averment  that  the  debts  due  from  the  defendant  to 
third  parties,  which  were  agreed  to  be  paid  by  the  construction 
company,  had  been  paid,  nor  an  averment  of  an  offer,  or  even  a 
readiness  or  willingness  to  pay  such  debts;  the  failure  of  the 
construction  company  to  perforin  its  part  of  the  contract  by 
paying  the  debts,  making  a  specific  performance  of  the  con- 
tract by  the  defendant,  by  the  delivery  of  first  mortgage  bonds, 
impossible.     lb.  15. 

6.  Partition  of  lands;  no  equities  involved. — In  a  proceeding   for   the 

partition  of  lands,  as  provided  by  our  statutory  system,  (Code, 
6§  3?37-3  62),  the  consideration  and  adjustment  of  equities 
between  the  joint  owners  is  not  involved  ;  and  a  decree  of  the 
probate  court  granting  partition  settles,  in  no  wise,  any  of  the 
equities  subsisting  in  favor  of  the  several  owners  upon,  or  in 
respect  of,  the  common  property.     Austin  v  Bean,  l.U. 

7.  Same;  co-tenant  not  estopped  thereby  from  asserting  equities  against 

existing  mortgage. — When  there  exists  a  mortgage  on  Joint 
property  to  secure  a  debt  of  one  of  the  co-tenants,  a  partition  of 
the  common  property  by  decree  of  the  probate  court  does  not 
estop  the  other  co-tenants  from  asserting  their  equity  to  have 
the  share  allotted  to  their  joint  owner  sold  first  to  pay  such 
debt,  in  exoneration  of  the  shares  allotted  to  them.    lb.  ijj. 
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8.  Same;  co-tenant  not  estopped  from  asserting  equity  by  exchange  of 

her  share  by  warranty  deed. — The  fact  that  one  of  the  joint 
owners  of  common  property,  immediately  after  the  partition  of 
said  lands  by  decree  of  the  probate  court,  conveyed  the  share 
allotted  to  her  by  warranty  deed,  in  exchange  for  the  share  of 
one  of  her  co-tenants,  does  not  estop  her  from  the  assertion  of 
her  equity  to  have  the  share  so  exchanged  sold  first,  to  satisfy 
a  mortgage  existing  upon  the  whole  property,  given  to  secure  a 
debt  of  her  said  co-tenant,  the  mortgage  having  been  executed 
prior  to  the  acquisition  of  title  by  the  co-tenants.     lb.  l.i;L 

9.  Purchaser  from   an  heir;  charged  with  notice  of  equity    in  favor    of 

other  heirs. — The  purchaser  of  land  from  one  who  derives  title 
by  descent  from  his  father,  is  charged  with  notice  of  any  equity 
existing  in  favor  of  the  ancestor,  or  the  co-heirs  of  the  grantor, 
affecting  the  land  in  its  descent,     lb.  l.U. 

10.  Mortgage  by  joint  owner  after  partition  doc*  not    destroy    equity    in 

furor  of  his  co-tenants. — When,  after  the  partition  of  lands,  the 
title  to  which  was  acquired  by  descent,  one  of  the  heirs  mort- 
gages the  share  allotted  to  him,  his  mortgagees  are  charged 
with  notice  of  equities  existing  in  favor  of  the  other  heirs,  to 
have  the  mortgagor's  share  applied  first,  in  exhoneration  of 
the  shares  of  his  co-heirs,  to  the  satisfaction  of  a  prior  mort- 
gage executed  by  their  ancestors  on  the  common  property  for 
the  benefit  of  such  heir  and  mortgagor.     lb.  J.U. 

11.  Landlord's  lien;  can   be   enforced  independently  of  attachment* — A 

lien  secured  to  the  landlord  of  a  storehouse,  dwelling  house,  or 
other  building  by  section  3069  of  the  Code  of  1886,  can  be  en- 
forced independently  of  the  remedy  by  attachment  given  in  sec- 
tion 3070  of  the  Code. — Carmen  c(*  Begg'r.  Ala.  Nut.  Hank,  18<J. 
1  '.  Attachment;  resort  thereto  no  bar  to  bill  by  landlord  to  enforce  his. 
lien. — The  remedy  by  attachment  being  cumulative,  a  resort  to 
that  writ  for  the  enforcement  of  rent  already  matured,  is  no 
bar  to  a  suit  in  equity  by  a  landlord  to  enforce  his  lien  against 
the  proceeds  of  sale  under  attachment,  issued  at  the  instance 
of  other  creditors  of  the  tenant,  for  the  rent  not  matured.  lb. 
189. 

13.  Bill   to   enforce    claim  for   derastarit;    multifaritmsness. — A  bill   to 

enforce  a  claim  for  derastarit  against  personal  representatives  of 
some  of  the  sureties  on  an  administrator's  bond,  and  for  a  set- 
tlement of  the  estate,  and  also  to  enforce  against  the  personal 
representatives  of  the  other  sureties,  in  their  individual  capaci- 
ties, the  personal  penalty  for  failure  to  give  the  notice  to 
creditors  required  by  law,  is  multifarious.     Page  r.  Bartlett,  lU.i. 

14.  Same;  appointment   of  administrator  ad  litem  — Such   a  bill  does 

not  make  a  case  for  the  appointment  of  an  administrator  ad 
litem  under  the  statute  (Code,  $  2.'83),  which  provides  that  when 
in  any  proceeding  in  the  probate  or  chancery  court,  the  estate 
of  a  deceased  person  must  be  represented,  and  there  is  no  ex- 
ecutor or  administrator  of  such  estate,  it  shall  be  the  duty  of 
the  court  to  appoint  an  administrator  ad  litem  whenever  the 
facts  rendering  the  appointment  necessary  shall  appear  in  the 
record,  or  shall  Ik?  made  known  by  affidavit.     lb.  tu.L 

15.  Same;   transfer  of  administration  from  probate  to  chancery  court. — 

Where  an  act  forming  a  new  county  out  of  portions  of  two  old 
counties  makes  no  provision  concerning  the  administration  of 
estates  pending  in  probate  courts  of  the  older  counties,  if  it  be- 
comes necessary  or  proper  to  transfer  into  a  court  of  equity 
the  settlement  of  the  administration  of  an  estate  situated  in  the 
new  county,  but  which  was  pending  in  the  probate  court  of  one 
of  the  older  counties,  such   settlement    must   be  removed  into 
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the  chancery  court  of  the  old  county  in  whose  probate  court 
such  administration  was  pending;  the  chancery  court  of  the  new 
county  having  no  jurisdiction  thereof.     lb.  193. 

16.  Parol  agreement  for  conveyance  of  land;  when  specifically  enforced. 

A  parol  agreement  for  the  re-conveyance  of  land  will  be  spe- 
cifically enforced,  at  the  suit  of  the  vendee  of  the  original  ven- 
dor, when  the  circumstances  surrounding  the  transaction,  the 
conduct  of  the  parties,  and  the  declarations  of  the  grantee  in  the 
original  conveyance  show  that  it  was  the  intention  of  the  par- 
ties to  rescind  the  former  sale  and  revest  the  title  in  the  gran- 
tor.     Whisenant  v.  dordon%  251. 

17.  Injunction;   when   granted   to  enjoin   trespass. — A  court  of  equity 

will  not  grant  an  injunction  to  prevent  the  commission  of  tres- 
passes, unless  the  complainant  shows  a  satisfactory  title  to  the 
locus  in  quo;  and  if  the  title  be  denied  or  in  doubt,  the  injunc- 
tion will  be  refused  against  the  defendant  who  is  in  possession, 
until  the  title  is  established  at  law.     KeUar  v.  Bullington,  267. 

18.  Same. — An   injunction   will  not  lie  in  favor  of  a  complainant  not 

in  possession  of  the  actual  property  trespassed  upon,  to  restrain 
the  removal  of  stone  from  lands  of  which  the  defendants  had 
possession  under  a  claim  of  ownership,  when  the  complainant 
obtained  title  thereto  from  the  Government  by  his  entry  as  a 
homestead,  until  the  disputed  question  of  title  has  been  adjudi- 
cated,    lb.  267. 

19.  Right  of  assignee  to  invoke  jurisdiction  of  equity  for  the  administra- 

tion of  the  trust. — When,  after  the  execution  of  a  deed  of  assign- 
ment by  an  insolvent  debtor  for  the  benefit  of  all  his  creditors, 
the  lessor  of  the  debtor  sues  out  a  writ  of  attachment  and  has 
it  levied  upon  a  portion  of  the  property  conveyed  in  said  deed, 
the  assignee  named  in  the  deed  may  invoke  the  aid  of  equity  to 
administer  the  trust  created  thereby.  Louisville  Mfg.  Co.  et  at 
r.  Brown,  273. 

20.  Bight  of  court  of  equity  to  order  sale  of  property  assigned. — After  a 

court  of  chancery  has  taken  jurisdiction  of  the  trust  created  by 
deed  of  assignment,  it  has  the  power  to  order  a  sale  of  the 
property  assigned  in  said  deed,  and  such  power  extends  over  a 
leasehold  interest  in  a  store,  which  was  conveyed  in  the  deed 
of  assignment,  as  well  as  to  the  other  propertv  assigned. 
lb.  273. 

21.  Bill  in  equity  to  cancel  bonds  of  a  corporation;  when  properly  dis- 

missed.— A  bill  in  equity,  filed  by  a  bona  fide  holder  of  bonds  of 
a  corporation,  seeking  the  cancellation  of  certain  other  bonds 
of  the  same  corporation  in  the  hands  of  stockholders  of  the 
company,  on  the  ground  that  they  were  issued  to  said  stock- 
holders without  the  payment  by  them  of  any  consideration, 
and  are  not  proper  charges  upon  the  property,  which  does  not 
aver  that  the  said  company  has  made  default  in  the  payment  of 
interest  due  on  its  bonds,  including  those  held  by  the  defend- 
ant, that  it  has  in  no  way  misused  or  impaired  the  property 
mortgaged  as  security  for  the  said  bonds,  and  which  does  not 
aver  that  the  complainant  has  any  lien  upon,  claim  to  or  con- 
trol over  the  earnings  of  the  said  company,  or  upon  the  money 
received  by  it  as  a  loan,  is  without  equity  and  is  properly  dis- 
missed,    bibb  v.  Montgomery  Iron  Works,  301 

22.  If  contract  can  not  be  performed,  damaqes  should  be  awarded  in  the 

alternative. — When  a  bill  in  equity  is  filed  for  the  purpose  of  en- 
forcing the  specific  performance  of  a  contract,  the  assessment 
of  damages  against  the  defendant  can  not  properly  be  made 
until  it  is  shown  he  was,  or  might  be  unable  to  perform  his  con- 
tract, and  then,  not  without  giving  him  an  opportunity  do  so; 
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the  damages  in  such  cases, being  awarded  in  the  alternative. 
Ea*tman  et  al  r.  Reid  et  al.  ;M0. 

23.  Complainant'*  knowledge  of  defendant' *   inability  to  perforin  a  con- 

tract defeat*  a  bill  filed  for  that  pnrpo*e. — If,  at  the  time  of  filing 
a  bill  to  enforce  the  specific  performanc  of  a  contract,  the  com- 
plainant knows  that  the  contract  can  not  be  specifically  per- 
formed, his  bill  will  not  be  entertained  for  the  purpose  of  grant- 
ing him  compensation  by  the  award  of  damages.     lb.  .iJO. 

24.  Regularity  of  election  of  officer*  of  a  corporation;   inquiry  by  court 

of  equity. — A  court  of  equity  will  inquire  into  the  regularity  of 
the  election  of  the  directors  of  a  corporation  only  when  the 
question  arises  incidentally  or  collaterally  in  a  suit  of  which 
the  court  otherwise  has  jurisdiction,  and  the  granting  of  the 
relief  prayed   for  depends   upon     its  decision.     Klliatt  v.  Sib- 

ley,  .144. 

25.  Bill  to  remove  director*  of  a  corporation  from  office;  want  of  equity. 

When,  in  a  bill  filed  by  a  stockholder  to  enjoin  the  sale  by  the 
corporation  of  his  stock,  and  which  also  prays  for  the  removal 
from  office  of  certain  persons  claiming  to  be  directors  of  said 
corporation,  there  are  no  averments  which  show  that  com- 
plainant's defense  to  the  claim  of  the  corporation  is  in  any  way 
affected  by  acts  of  the  alleged  illegal  directors  of  the  corpora- 
tion, the  bill,  while  perhaps  multifarious,  is  wanting  in  equity, 
so  far  as  it  seeks  to  have  the  said  directors  removed  from  office. 
lb.  444. 

26.  Bill  to  cancel   mortgage;    offer   to   do    equity. — Before  a   court  of 

equity  will  grant  relief  on  a  bill  filed  to  have  a  mortgage  de- 
clared void  and  cancelled  as  violative  of  constitutional  and 
statutory  provisions,  the  complainant  must  offer  to  do  equity 
by  refunding  the  money  he  has  received  under  the  mortgage; 
but  an  offer  in  such  a  bill,  that  if  the  debt  past  due  is  "hold 
valid  in  any  event,  complainant  hereby  offers  and  is  able  and 
willing  and  ready  to  pay  the  same,"  is  not  such  an  offer  to  do 
equity  as  the  law  requires.     Ro**  r.  S.  E.  Murt.  Sec.  Co.  .uu. 

27.  Same;    reqni*ite*    for   foreclo*ure. — Where   a   bill   is  filed   by  the 

mortgagor  to  have  his  mortgage  declared  void  and  cancelled, 
there  can  be  no  decree  of  foreclosure  of  said  mortgage  (in  the 
absence  of  a  cross-bill  by  the  mortgagee,  praying  a  foreclosure }, 
unless  the  complainant  in  his  bill  offers  to  do  equity,  and  sub- 
mits himself  to  the  authority  and  jurisdiction  of  the  court;  but 
an  averment  in  the  bill  that,  if  "the  court  should  ascertain  that 
said  mortgage  is  void,  and  should  order  a  reference  to  the  reg- 
ister to  ascertain  and  report  the  amount  due  from  the  com- 
plainant to  the  respondent,  he  is  ready  and  willing  to  pay  the 
same,"  is  neither  such  an  offer  to  do  equity,  nor  such  a  sub- 
mission of  the  complainant  to  the  authority  and  jurisdiction  of 
the  court  us  would  justify  a  decree  of  foreclosure.     //;.  :lttt. 

28.  BUI  t)   fif  ><-:'•     1    '"  1 1  trx   I'ei;  7  /  "4>  1 11  of  mirf   and  hre'ir.h  of 

warranty  to  be  decided  by  the  chancellor. — Where,  in  a  bill  in 
equity  to  enforce  a  vendor's  lien,  the  answer  of  the  respondent 
raises  the  questions  of  usury  and  a  breach  of  the  warranty  in  a 
deed  of  conveyance,  it  is  error  to  order  a  reference  to  the  regis- 
ter to  ascertain  whether  there  was  usury  in  the  transaction,  and 
whether  there  had  been  a  breach  of  warranty  in  the  deed  to  the 
respondent;  these  questions  should  be  decided  by  the  chancel- 
lor.    Dyke*  r.  Bottom*.  .100. 

29.  Bill   to  enforce   trust;    when   it  contain*    equity. — A   bill   in  equity 

which  avers  that  the  complainants  verbally  contracted  to  pur- 
chase a  certain  lot  of  land,  and  not  having  the  means  to  make 
the  cash  payment  agreed  upon,  procured  a  third   person  to  ad- 
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vance  the  money  as  a  loan  ,#  and  to  become  surety  for  the  de- 
ferred payment,  that  to  secure  such  third  person  against  loss,  it 
was  agreed  that  the  deed  from  the  vendor  should  be  executed 
direct  to  him,  who  should  re-convey  it  to  complainants  upon 
being  repaid  the  amount  loaned  and  advanced,  that  the  com- 
plainants had  paid  the  amount  borrowed  and  the  deferred  pay- 
ment, but  that  the  respondent,  to  whom  such  deed  was  made, 
refused  to  re-convey  the  property  to  them,  contains  equity  ;and 
upon  proof  of  the  averments,  complainants  will  be  entitled  to 
the  relief  prayed  for,  and  a  decree  should  be  rendered  investing 
the  title  to  the  land  in  them.    Jordan  et  al.  r.  Gamer  etal.,  411. 

30.  When   deed  absolute  in  form  declared  a  mortgage. — On  a  bill,   filed 

for  that  purpose,  a  deed,  absolute  on  its  face,  will  be  declared  a 
mortgage,  when  it  is  shown  that  the  complainant  purchased  the 
lands,  and  upon  payment  of  three-fifths  of  the  purchase  price 
received  from  the  vendor  a  bond  for  title,  that  defendant,  under 
an  agreement  with  complainant,  advanced  for  him  to  the  ven- 
dor the  balance  of  the  purchase  money,  for  which  amount,  with 
agreed  interest,  complainant  executed  his  note  to  defendant, 
which  note  was  a  continuing  debt,  that  the  vendor  had  no  nego- 
tiation with  the  defendant  for  the  sale  of  the  land,  but  executed 
the  deed  to  him  by  direction  of  complainant,  in  consideration 
of  the  payment  by  him  for  complainant  of  the  balance  due  upon 
the  land,  which  balance  was  greatly  less  than  the  true  value  of 
said  land.     Hughes  el  alv.  McKenzie,  41/i. 

31.  Bill  to  enforce  the  specific  performance  of  a  contract  of  sale;   tender 

of  deed  before  filing  bill  not  necessary. — It  is  not  essential  to  the 
maintenance  of  a  bill  for  the  specific  performance  of  a  con- 
tract of  sale  that  the  complainant,  who  is  the  vendee,  should 
offer  to  perform  or  tender  a  deed  before  filing  the  bill ;  a  fail- 
ure to  do  so  affects  only  the  question  of  costs.  Ashurst  r.  Peck, 
499. 
S'l.  Bill  in  eavitu  to  enjoin  obstruction  of  alley-way;  evidence. — Where, 
on  a  bill  filed  to  enjoin  the  obstruction  of  an  alley-way  it  is 
shown  that  the  description  in  the  deed  granting  the  said  way 
from  the  defendant  to  the  complainant  was  indefinite,  but  that 
after  the  grant  the  way  was  definitely  located  by  the  defendant, 
and  was  used  by  the  complainant,  evidence  of  oral  statements 
made  by  the  parties  prior  to  the  execution  of  the  deed,  indica- 
ting a  purpose  on  the  part  of  the  grantor  to  acquire  at  some 
future  time  other  adjacent  lands,  and  locate  j.  way  different 
from  that  which  was  located,  is  incompetent.  Wharton  r.  //aw- 
non,  5.54. 

33.  Enjoining  obstruction  of  alley-way;  jurisdiction  of  equity. — Where 

a  deed  granting  an  alley-way  does  not  definitely  describe  the 
location  thereof,  but  the  way  is  designated  by  the  grantor  and 
is  accepted  and  used  by  the  grantee,  and  the  said  grantor  after- 
wards obstructs  the  way  thus  designated  and  used,  a  court  of 
equity,  unon  proper  bill  filed,  will  enjoin  such  obstruction,  not- 
withstanding a  better  alley-way  has  been  opened  by  the  grantor 
and  offered  to  the  grantee,  and  although  the  use  of  the  obstruct- 
ed alley-way  involves  the  crossing  with  teams,  &c,  of  a  side- 
walk on  a  much  used  street  in  a  city.  (Stone,  C.  J.,  dissenting, 
holds  that,  in  the  absence  of  the  averment,  that  the  grantor 
was  insolvent,  and  of  facts  showing  that  complainant  could  not 
obtain  ample  redress  in  an  action  at  law,  and  in  view  of  the  fact 
that  another  and  better  way  was  tendered,  the  granting  of  an 
injunction  is  discretionary,  and  complainant  in  this  case  should 
be  left  to  his  action  at  law.)     lb.  s.y). 

34.  Same. — In  such  a  bill  filed  to  enjoin  the  obstruction  of  an  alley- 
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way  by  the  grantor,  there  should  be  averments  that  the  location 
of  the  alley-way  was  made,  and  a  description  of  the  way  so  lo- 
cated ;  proof  of  location  without  averment  is  not  sufficient  to 
warrant  relief,     lb.  5.54. 

35.  Vendor's  lien;  enforcement  against  assignee  of  purchaser. — A  ven- 

dor who  retains  title  to  the  land  and  has  the  right  of  possession, 
but  binds  himself  to  convey  on  payment  of  the  purchase  money, 
can  maintain  a  suit  to  enforce  his  lien,  which  is  in  the  nature  of 
an  equitable  mortgage,  against  the  purchaser's  assignee  in  a 
general  assignment  for  the  benefit  of  creditors.  Janne.y  rf*  Che- 
ney r.  Habbeler,  577. 

36.  Same;  jurisdiction  of  the  court. — Where   a  vendor  of  lands,  who 

retains  title  but  binds  himself  to  convey  upon  payment  of  the 
purchase  money,  files  a  bill  to  enforce  his  lien  against  the  as- 
signee of  the  purchaser  in  the  district  court,  having  equitable 
jurisdiction  in  the  county  wherein  the  land  is  situated,  a  plea 
to  the  jurisdiction  of  sain*  court,  which  avers  the  assumption 
of  jurisdiction  by  a  different  chancery  court  of  the  administra- 
tion of  the  trusts  created  by  the  purchaser's  deed  of  assign- 
ment, and  of  all  the  property  owned  by  the  assignor,  and  decree- 
ing that  all  persons  asserting  any  rights,  liens  or  charges  affect- 
ing any  of  the  property  should  prosecute  the  same  in  said  chan- 
cery court,  but  which  does  not  show  that  the  complainant 
vendor  was  a  party  to  said  proceedings  and  had  opportunity  to 
be  heard,  is  insufficient  as  a  bar  to  the  exercise  of  the  jurisdic- 
tion of  the  district  court  in  the  enforcement  of  the  vendor's 
rights.     lb.  577 

37.  Lease  of  one  railroad  company  by  another;  equity  of  bill  for  can- 

cellation.— Under  the  statutory  provisions  of  this  State  (Code, 
§  1586),  a  railroad  corporation  can  lease  its  road  and  property  to 
another  railroad  company  that  is  continuous  or  connected  with 
it  by  the  performance  by  each  of  the  companies  of  the  require- 
ments of  said  section ;  but  a  lease  executed  by  two  such  rail- 
road companies  is  invalid,  which,  while  reciting  that  it  was  exe- 
cuted by  the  directors  of  each  company,  does  not  recite  that 
the  stockholders'  meeting  of  one  of  the  companies  was  called 
by  its  directors  at  a  time  and  place  and  in  the  manner  desig- 
nated by  them,  and  in  reference  to  the  other  company  its  reci- 
tals fail  to  show  that  the  lease  was  assented  to  by  a  majority  in 
value  of  the  stockholders,  represented  in  person  or  by  proxy  at 
a  meeting  called  by  the  directors,  at  such  time  and  place,  and 
in  such  manner  as  they  might  designate ;  and  a  bill  filed  by  the 
stockholders  of  one  of  the  railroad  corporations,  seeking  the 
cancellation  of  said  lease,  which  is  made  an  exhibit  to  their 
bill,  is  not  demurrable  on  the  ground  that  said  lease  was  valid 
and  not  contrary  to  law.  (ieorge  r.  Central  R.  R.  d'  Banking  Co  , 
607. 

38.  Injunction    against   a   railroad  corporation  rating  stock  in  another 

railroad  corporation. — Where  one  railroad  corporation  has  pur- 
chased a  majority  of  the  stock  of  another  railroad  corporation, 
with  the  intent  and  purpose  of  getting  the  management  and 
control  thereof,  in  order  to  defeat  or  lessen  competition  in  the 
business  of  the  two  companies,  or  to  encourage  monopoly,  and 
the  corjM)ration  owning  the  majority  of  the  other's  stock  violates 
duties  in  respect  of  the  property  and  rights  of  the  other  com- 
pany and  its  stockholders,  committing  willful  wastes  and  sub- 
jecting said  company  to  a  multiplicity  of  suits,  a  court  of 
equity  will  interfere,  by  an  injunction  at  the  suit  of  a  minority 
of  the  stockholders,  to  restrain  the  said  corporation  owning  the 
majority  of  the  stock  from  the  use  of  said  stock  in  the  manage- 
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ment  of  the  affairs  of  the  other  corporation  and  in  the  election 
of  its  officers.     lb  607 

39.  Same;  jurisdiction  of  court  of  equity  notwithstanding  property  in  the 

hand*  of  a  receiver  — In  a  bill  filed  to  enjoin  a  railroad  corpora- 
tion owning  a  majority  of  the  stock  in  another  railroad  cor- 
poration from  voting  its  stock  in  the  management  of  the 
affairs  of  the  latter  company,  and  in  the  election  of  its  officers, 
the  jurisdiction  of  the  court  is  not  ousted,  and  the  right  to 
grant  the  relief  prayed  for  is  not  affected,  by  the  fact  that  the 
road  whose  stock  is  controlled  by  the  other  corporation  is  in 
the  hands  of  a  receiver,  appointed  by  other  courts.     lb.  607. 

40.  Satne;  laches. — Where  a  bill  is  filed   by  stockholders  in  a  cor- 

poration to  enjoin  another  corporation  owning  a  majority  of 
the  stock  of  the  former  corporation  from  voting  its  stock  in 
the  control  of  the  affairs  and  in  the  election  of  the  officers  of 
the  said  corporation,  the  fact  that  the  complainant  stockhold- 
ers, after  full  knowledge  of  the  grounds  of  complaint  alleged 
in  their  bill,  or  full  opportunity  to  acquire  such  knowledge, 
acquiesced  in  the  acts  complained  of  for  more  than  six  years, 
does  not  debar  them  from  having  enjoined  such  use  of  the 
stock  in  the  future.    lb.  607. 

41.  Injunction    against    a  corporation  at  suit  of  stockholders;  previous 

request  to  directors  for  action. — A  minority  of  the  stockholders  of 
a  corporation  can  not  maintain  a  bill  in  equity  to  prevent  ille- 
gal action  on  the  part  of  the  majority,  without  a  previous  re- 
quest to  the  proper  officers  to  interfere,  and*  their  failure  or 
refusal  to  do  so ;  but  when  it  is  shown  that  a  majority  of  the 
stock  of  said  corporation  is  owned  by  another  corporation, 
which  practically  creates  and  controls  the  managing  and  gov- 
erning bodies  of  said  corporation,  the  necessity  for  such  a  de- 
mand is  dispensed  with,  as  any  such  demand  would  be  fruit- 
less,   lb.  607. 

42.  Bill  to  enforce    statutory  redemption;  tender  mutt  be  averred. — A 

bill  filed  to  enforce  a  statutory  right  of  redemption  is  without 
equity,  unless  it  avers  a  tender  as  required  by  statute  to  the 
purchaser  or  his  vendee  ;  and  when  such  tender  was  not  practi- 
cable before  bill  filed,  the  bill,  after  alleging  a  sufficient  excuse 
for  such  failure,  must  also  aver  a  present  tender  by  payment 
into  court,  accompanied  by  a  delivery  of  the  money  to  the 
register. — Beatty  v.  Broun,  695. 

43.  Bill  to   redeem;   multifariousness. — A  bill   filed   to  redeem   lands 

covered  by  several  mortgages  to  the  same  defendant,  and  to 
have  cancelled  a  deed  executed  by  the  sheriff  under  an  execu- 
tion sale,  the  judgment  debt  being  paid,  and  to  have  cancelled 
a  deed  from  the  mortgagee  defendant  to  his  sister,  which  was 
made  without  consideration,  is  not  multifarious,  since  the 
court  having  jurisdiction  for  one  purpose  will,  upon  proper 
proof,  settle  all  questions  necessary  to  the  granting  of  the  relief 
prayed.     Lyon  ?:.  Dees,  700. 

II.  PLEADING    AND  PRACTICE. 
BILL    AND    PARTIES     THERETO. 

44.  Multifariousness. — A  bill  in   equity  is  not  rendered  multifarious 

by  the  addition  of  a  prayer  for  alternative  relief,  when  the 
averments  of  such  bill  are  not  duplex,  but  are  appropriate  and 
sufficient  to  warrant  relief  under  either  of  the  special  prayers. 
Multifariousness  can  not  be  predicated  solely  upon  the  variant 
prayers  with  which  a  bill  may  conclude.  Florence  Gas,  Electric 
Light  and  Power  Co.  v.  Hanby,  IS. 
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45.  Bill  to  enforce  claim  for  devastavit;  demurrer  for  want  of  parties. — 

A  bill  against  the  personal  representatives  of  the  sureties  of  an 
administrator's  bond  for  a  settlement  of  the  estate  and  to  en- 
force a  claim  for  devastavit,  which  avers  that  one  of  the  heirs 
of  the  decedent  is  dead,  and  that  her  estate  is  entitled  to  what- 
ever amount  she  would  receive  if  living,  but  which  makes 
neither  her  personal  representative  nor  her  heir3  parties,  and 
does  not  aver  that  there  is  no  administrator  or  executor  of  her 
estate,  or  children  surviving  her,  is  demurrable  for  want  of 
proper  parties.     Page  v.  Bartlett,  19.1. 

46.  Bill  to  set  aside  conveyances  as  fraudulent;  denials   of  the  answer. — 

An  answer  to  a  bill  of  complaint  that  contains  a  mere  general 
denial  of  the  matters  charged  is  not  sufficient ;  and  in  response 
to  a  bill  filed  to  set  aside  conveyances  as  fraudulent,  the  answer 
must  specifically  deny  the  allegations  that  charge  material 
matters,  prima  facie  within  the  knowledge  of  defendants, 
which  render  the  conveyances  fraudulent  and  void,  or  such 
allegations  will  be  considered  as  admitted  and  true,  entitling 
the  complainant  to  the  relief  sought.     Moog  v.  Barrow,  209. 

47.  Amendment   to   bill;   not   allowed  when  repugnant  to  the  averments 

of  the  original  bill. — Where  a  bill  in  equity  is  filed  by  the 
assignee  of  a  mortgage,  seeking  its  foreclosure,  an  amendment 
by  which  new  parties  defendant  are  made,  and  the  validity  of 
the  assignment  to  the  complainant  is  assailed,  and  compensa- 
tion from  the  assignors  is  sought  to  be  recovered,  by  reason  of 
alleged  fraudulent  misrepresentation,  is  variant  from,  and 
repugnant  to  the  purposes  for  which  the  original  bill  was  filed, 
and  it  can  not  be  allowed.     Baker  v.  (rraves,  241. 

48.  Right   of  creditors  to  be  made  parties  defendant  by  petition  to  a  suit 

by  asnignee. — Creditors  of  an  insolvent  debtor  can  not  be  made 
parties  defendant,  by  their  own  petition,  to  a  suit  by  the  as- 
.  signee  in  a  deed  of  assignment  made  by  an  insolvent  debtor  for 
the  benefit  of  his  creditors ;  but  being  beneficiaries  of  the  trust 
created  by  said  deed,  they  may  intervene  by  petition  to  have 
their  interest  ascertained  and  their  rights  protected.  Louisville 
Mfg.  ( '0.  et  al.  v.  Brown,  47S. 

49.  Bill  to  enjoin  sale  of  stock;  necessary  averments. — In  a  bill  by    a 

stockholder  to  enjoin  the  sale  by  the  corporation  of  his  stock 
in  payment  of  his  debt  to  said  corporation,  on  the  ground  that 
he  has  a  claim  against  the  corporation  in  excess  of  his  alleged 
indebtedness,  the  complaint  must  aver  some  fact  other  than 
the  existence  of  his  demand,  which  is  a  proper  subject  of  his 
set-ofF  in  order  to  give  his  bill  equity — such  as  the  insolvency 
of  the  corporation,  or  any  other  fact  respecting  his  alleged 
claim,  which  would  justify  the  interposition  of  a  court  of 
equity.     Elliott  v.  Sibley, .144 

50.  Bill  to  enjoin  sale  of  stock;  corporation   necessary  party. — Where  a 

bill  is  filed  by  a  stockholder  to  enjoin  the  sale  by  a  corporation 
of  his  stock  to  settle  an  indebtedness  due  to  the  corporation, 
upon  the  ground  that  the  debt  is  not  due,  or  has  been  paid,  or 
that  the  corporation  is  indebted  to  the  shareholder  in  an 
amount  exceeding  that  claimed  to  be  due  the  corporation,  and 
which  prays  for  a  settlement  of  account,  the  corporation  itself 
is  an  indispensable  party.     76.  S44. 

51.  Same;   complainant  must  offer  to  do  equity. — In   a  bill  filed  by  a 

stockholder  to  enjoin  the  sale  of  his  stock  by  a  corporation,  on 
the  ground  that  the  corporation  is  indebted  to  him  in  an 
amount  exceeding  his  indebtedness,  and  which  also  prays  for  a 
settlement  of  account,  the  complainant  must  offer  to  do  equity 
by  averring  in  his  bill  a  readiness  and  willingness  to  pay   what* 
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ever  amount  may  be  ascertained  to  be  due  from  him  to*  the 
corporation.     lb.  344. 

52.  Bill  to  set  aside  fraudulent  conveyance;  not  demurrable  for  failure 

to  aver  that  defendants  were  not  licensed  to  sell  liquors,  which  form 
part  of  consideration  of  complainants'  debt. — A  bill  filed  by  cred- 
itors seeking  to  set  aside  as  fraudulent  and  void  a  conveyance 
by  their  debtor  to  other  creditors,  which  avers  that  a  part  of  the 
consideration  of  the  debt  sought  to  be  enforced  was  spiritous, 
vinous  or  malt  liquors,  is  not  subject  to  demurrer  because  it 
fails  to  aver  that  the  complainants  were  licensed  to  make  said 
sales ;  the  prima  facie  presumption  of  the  law  being  that  they 
had  complied  with  the  revenue  statutes,  and  taken  out  the  re- 
quired license.     O'Xeil  v.  Birmingham  Brewing  Co.,  383. 

53.  Same;    when  not   necessary  to  aver  insolvency  of  debtor. — When  a 

bill  is  filed  by  creditors  to  set  aside  a  conveyance  of  their  debtor 
to  other  creditors  as  fraudulent  and  void  under  the  provisions 
of  section  1730  of  the  Code,  it  is  not  necessary  to  aver  the  insol- 
vency of  the  debtor,  since  the  creditor  has  a  right  to  pursue  and 
subject  the  property  conveyed  by  his  debtor  to  the  latter' s  own 
use  and  benefit,  notwithstanding  the  debtor  may  have  other 
property  which  might  be  subject  to  said  debt.    lb.  383. 

54.  Bill    to   enforce   specific   performance;    failure    to  aver  when  pur- 

chase money  payable. — When  a  contract  of  purchase  stipulates 
that  the  vendor  will  convey  the  lands  when  the  "vendee  pays  or 
causes  to  be  paid"  the  purchase  money,  and  that  the  contract 
was  based  on  a  note  then  executed  by  the  vendee  and  another 
note  he  would  thereafter  execute  for  the  purchase  money,  a 
bill  filed  by  one  claiming  under  the  vendee  against  the  admin- 
istratrix of  the  vendor  to  enforce  the  specific  performance  of 
said  contract,  which  avers  that  complainant  does  not  know 
whether  the  notes  were  ever  executed,  and  makes  no  other  aver- 
ment as  to  when  the  contract  was  to  be  performed  by  the  ven- 
dee paying  the  purchase  money,  is  not  open  to  demurrer  on  the 
ground,  that  it  fails  to  show  when  the  purchase  money  was  pay- 
able, since  the  complainant  could  assume  that  the  contract  was 
to  be  performed  by  the  vendee  within  a  reasonable  time.  Ash- 
vrst  v.  Peck,  499. 

55.  Bill  to  re-establish  a    lost  deed;  insufficient  averments. — A  bill  filed 

to  re-establish  a  lost  deed,  which,  without  verification,  merely 
states  that  complainant  caused  the  lot  to  be  bought  and  paid 
for,  that  the  legal  title  was  conveyed,  that  the  deed  was  not  re- 
corded, but,  after  delivery,  was  lost  or  destroyed  in  some  way, 
unknown  to  complainant,  but  fails  to  show  how,  when  or  by 
whom  it  was  lost,  what  it  contained,  what  title  or  interest  it 
conveyed,  or  what  consideration,  and  by  whom  paid,  contains 
insufficient  averments  to  warrant  the  relief  prayed  for,  and  is 
demurrable.     Torrent  Fire  Engine  Co.  v.  City  of  Mobile,  ,-7/7.9. 

56.  Cloud  on   title:  adverse  possession. — When,    on  a    bill  filed  to  re- 

move a  cloud  from  title,  adverse  possession  in  the  complainant 
is  relied  on  as  a  ground  for  the  relief  prayed,  the  bill  is  not  de- 
murrable, on  the  ground  of  the  want  of  jurisdiction  in  a  court 
of  equity  to  grant  the  relief  prayed  for,  since  in  an  action  of 
ejectment  brought  by  the  adverse  party,  the  right  of  the  com- 
plainant could  only  be  effectuated  by  extraneous  evidence. 
lb.  ,<5.-5<v. 

57.  Bill  filed  by    corporation;  failure  to  aver  a  right  to  acquire  property. 

A  bill  filed  by  a  corporation  to  quiet  its  title  and  to  remove  a 
cloud  therefrom  is  not  demurrable  because  it  fails  to  aver  that 
the  complainant  corporation  had  the  power  under  its  charter  to 
acquire  and  hold  the  lot ;  in  the  absence  of  proof  to  the  con- 
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trary,  the  corporation  will  be  presumed  to  have  had  such  power. 
lb.  559. 

58.  Bill  to  have  mortgage  declared  a    general  assignment;  second  mort- 

gagee not  a  necessary  party. — Where  a  bill  is  filed  to  have  a  mort- 
fage  executed  by  an  insolvent  debtor  to  secure  a  pre-existing 
ebt  declared  a  general  assignment,  the  second  mortgagee,  from 
whom  the  debtor  obtained  money  to  satisfy  the  mortgage  exe- 
cuted to  the  first  mortgagee,  is  not  a  necessary  party.  Anniston 
Carriage  Works  v.  Ward,  670. 

59.  Bill  in  equity    to  set  aside  a  conveyance  as  fraudulent;  alternative 

averments. — Where,  in  a  bill  filed  to  set  aside  a  conveyance  as 
fraudulent,  the  charge  of  fraud  is  made  disjunctively,  each 
alternative  averment  of  the  bill  of  complaint  must  state  a  suffi- 
cient cause  of  action.     Curran  &  Co.  v  Olmstead  tt*  Scheuinq,  69  J. 

60.  Same;   sufficiency  of  averment. — In   a  bill  filed   to    set  aside  as 

fraudulent  a  conveyance  from  a  failing  debtor  to  a  creditor,  a 
mere  averment  therein  that  the  conveyance  by  the  debtor  to 
the  creditor  was  for  the  purpose  of  hindering,  delaying  and  de- 
frauding his  other  creditors,  and  that  the  preferred  creditor 
participated  in  such  intent,  is  not  sufficient  as  a  statement  of  the 
cause  of  action  ;  to  be  sufficient,  the  facts  which  constitute  the 
fraud  must  be  averred.     lb.  692. 

61.  Bill  to  enforce  statutory  redemption;   tender  must   be    averred. — A 

bill  filed  to  enforce  a  statutory  right  of  redemption  is  without 
equity,  unless  it  avers  a  tender  as  required  by  statute  to  the 
purchaser  or  his  vendee ;  and  when  such  tender  was  not  practi- 
cable before  bill  filed,  the  bill,  after  alleging  a  sufficient  excuse 
for  such  failure,  must  also  aver  a  present  tender  by  payment 
into  court,  accompanied  by  a  delivery  of  the  money  to  the 
register.     Beatty  v.  Brown,  695. 

62.  Bill  to  redeem ;  .multifariousness. — A   bill  filed   to  redeem  lands 

covered  by  several  mortgages  to  the  same  defendant,  and  to 
have  cancelled  a  deed  executed  by  the  sheriff  under  an  execu- 
tion sale,  the  judgment  debt  being  paid,  and  to  have  cancelled 
a  deed  from  the  mortgagee  defendant  to  his  sister,  which  was 
made  without  consideration,  is  not  multifarious,  since  the 
court  having  jurisdiction  for  one  purpose  will,  upon  proper 
proof,  settle  all  questions  necessary  to  the  granting  of  the  relief 
prayed.     Lyon  v.  Dees,  700. 

2.  ANSWERS  ;  DEMURRERS  J    PLEAS  ;  MOTIONS. 

63.  Demurrers  to  the  bill ;  rulings  thereon. — While  a  demurrer  to  a  bill 

in  equity  must  set  forth  the  grounds  of  demurrer  specifically, 
if  the  decree  of  the  chancellor  is  general,  not  stating  the  par- 
ticular causes  of  demurrer,  it  will  be  referred  to  such  grounds 
as  were  well  taken.     Baker  v.  Graves,  247. 

64.  Statute  of  frauds ;  waiver  as  a  defense  to  a  bill  for  specific  perform- 

ance.—The  statute  of  frauds,  as  a  defense  to  a  bill  for  the 
specific  performance  of  a  contract,  is  waived  unless  specially 
pleaded ;  and  the  contract  being  admitted  or  satisfactorily 
proved,  it  will  be  enforced  although  it  may  be  obnoxious  to  the 
statute.     Whisenant  v.  Gordon,  250. 

65.  Insufficient    demurrer. — Although   in   such   a  bill,    an   averment 

that  the  "complainant  does  not  know  whether  the  [notes 
were  ever  executed  or  not"  is  insufficient  to  excuse  a  more 
specific  averment  of  the  terms  of  a  contract,  in  that  it  does  not 
show  that  complainant  had  done  what  he  ought  to  have  done  to 
inform  himself  in  the  premises,  a  demurrer  on  the  ground  that 
"the  bill  fails  to  describe  the  notes  alleged  to  have  been  ex- 
ecuted for  the  purchase  money,  or  to  show  when  same  was 
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due,"  is  not  sufficient  to  raise  this  objection.  Ashurstr.  Peck, 
499. 

66.  Bill  in  equity  to  specifically  enforce  a  contract;  stale  demand. — A 

demurrer  to  a  bill,  filed  by  one  claiming  under  the  vendee  in  a 
contract  of  purchase  to  enforce  the  specific  performance  of  said 
contract,  on  the  ground  that  the  "alleged  right  of  complainant 
is  stale,"  is  based  on  the  ground  that  a  demand  or  claim  by  the 
complainant  has  not  been  asserted  for  so  long  a  time  that  the 
court  is  without  equity  to  enfore  it;  and  does  not  raise,  as  an 
objection  to  the  maintenance  of  the  bill,  that  the  complainant 
has  so  acquiesced  in  the  assertion  by  the  vendor  and  his  per- 
sonal representative  of  possession  of  the  land,  and  a  retention 
by  them  of  the  rents  and  profits,  that  a  court  of  equity,  in  the 
discretionary  exercise  of  its  jurisdiction  to  enforce  an  execu- 
tory contract,  will  not  lend  its  aid  to  the  enforcement  of  the 
contract  involved  in  such  suit.    lb.  499. 

67.  Demurrer  to  an  entire  bill. — A    demurrer  to  a  bill  in  equity  as  a 

whole  can  not  be  sustained,  if,  for  any  equity  apparent  in  the 
bill,  the  complainants  are  entitled  to  relief.  George  r.  Central 
R.  R.  &  Banking  Co.,  607. 

3.   HEARING  AND  DECREES. 

68.  Fraudulent  conveyances;  evidence  on  bill  filed  to  set  tliem  aside. — 

Where  an  insolvent  debtor  conveys  lands  to  some  of  his  credi- 
tors by  a  deed  absolute  in  form,  in  alleged  payment  of  a  debt 
greatly  less  than  the  value  of  the  lands,  and  the  creditors  sub- 
sequently convey  the  same  lands  to  the  wife  of  the  debtor  upon 
a  recited  cash  consideration,  greatly  less  than  the  value  of  the 
lands,  and  at  the  time  of  the  latter  conveyance  Ihe  said  credi- 
tors accounted  to  the  debtor  for  the  rents  collected  and  taxes 
paid  by  them  pending  their  possession,  and  offers  to  purchase 
said  lands  were  referred  to  the  debtor,  who  continuously 
claimed  the  ownership  thereof,  the  deed  to  the  creditors  will 
be  construed  a  mortgage,  and  upon  a  bill  filed  by  other  credi- 
tors of  the  said  debtor  for  that  purpose,  both  of  the  convey- 
ances will  be  set  aside  as  fraudulent  and  void.  Moog  v.  Barrow, 
209. 

69.  Same;    variance  between  proof  and  allegations. — When,   in  a  bill 

filed  to  set  aside  as  fraudulent  a  conveyance  from  an  insolvent 
debtor  to  certain  creditors  and  a  conveyance  from  the  said 
creditors  to  the  wife  of  the  debtor,  the  bill  averred  that  the 
debtor  owned  the  lands  in  fee,  and  the  proof  showed  that  it 
was  owned  jointly  by  the  said  debtor  and  one  who  was  not  a 
party  to  the  suit,  there  is  no  variance  between  the  allegations 
and  proof,  so  far  as  the  parties  to  the  suit  are  concerned,  since 
the  wife  did  not  claim  title  from  the  joint  owners  of  the  land, 
but  derived  her  title  from  her  husband's  grantees    lb.  209. 

70.  Specific  performance;  what  necessary  to  justify  decree. — To  justify  a 

decree  for  the  specific  performance  of  a  contract  of  sale  or  con- 
veyance of  land,  the  terms  of  the  contract  must  be  definitely 
alleged,  and  the  evidence  to  establish  it  must  be  such  as  to  pro- 
duce a  clear  conviction  of  the  existence  and  terms  of  the  con- 
tract as  alleged.     Whisenant  v.  (lordon,  250. 

71.  Decree  before  cause  at  issue  erroneous. — When,  to  a  bill  filed  by  the 

assignee  of  an  insolvent  debtor,  which  avers  the  levy  of  an  at- 
tachment by  the  debtor's  lessor  and  admits  the  justness  of  a 
claim  for  rent  thus  asserted,  there  have  been  no  answers  filed, 
and  no  decrees  pro  confesso  have  been  rendered  against  the  de- 
fendants not  answering,  the  cause  is  not  at  issue;  and  an  order 
of  reference  to  ascertain  the  amount  due  the  attaching  lessor, 
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and  a  decree  that  the  amount  so  ascertained  be  paid  is  erron- 
eous when  rendered  before  the  cause  was  at  issue,  and  before 
the  creditors  of  the  assignor  had  an  opportunity  of  presenting 
and  proving  their  claims.     Louisville  Mfg.  Co.  v.  Brown,  273. 

72.  Decree  to  support  an  appeal. — A  decree  that  settles  matters  of  con- 

tention ana  the  material  equities  in  a  cause  will  support  an  ap- 
peal,    lb.  273. 

73.  Same. — An  appeal  lies  from  a  decree   in   a   suit  by  an  assignee 

named  in  the  deed  of  assignment  for  the  execution  of  the  trust, 
in  which  the  debt  is  ascertained  and  ordered  to  be  paid  out  of 
the  proceeds  of  the  assets,  without  giving  creditors  an  oppor- 
tunity to  contest  such  debt,  or  to  present  and  prove  their 
claims.     lb.  ^73. 

74.  When  separate  decrees  in  favor  of  several  complainants  erroneous.-* 

When  one  of  two  complainants  in  a  bill  seeking  the  specific 
performance  of  a  contract  derives  his  interest  in  the  contract 
from  the  indorsement  thereon  by  his  co-complainant,  it  is  error 
to  render  two  separate  decrees  against  the  defendants,  one  in 
favor  of  each  complainant;  there  should  be  but  one  joint  decree 
in  favor  of  complainants     Eastman  v.  Reid>  .120. 

75.  Alleged  fraudulent  transfer  of  stock;  when    moneyed    decree    against 

transferee  erroneous. — In  a  bill  seeking  the  specific  performance 
of  a  contract  for  the  transfer  of  stock  in  a  corporation  to  com- 
plainants, where  it  is  alleged  that  the  contractor  had  trans- 
ferred all  of  his  stock  in  said  corporation  to  his  wife  without 
consideration,  and  to  defraud  complainants,  but  there  is  no 
averment  showing  that  the  wife  had  any  knowledge  of,  or  con- 
nection with  the  alleged  fraudulent  design,  it  is  error  to  render 
a  moneyed  decree  against  the  wife,  although  she  was  a  party 
defendant  to  the  said  bill.    lb.  320. 

76.  Dissolution  of  injunction  — When  an  answer  to  a   bill  seeking  an 

injunction  specifically  denies  the  principal  allegations  of  the 
bill,  upon  which  rests  the  right  of  the  relief  asked,  the  tem- 
porary injunction  is  properly  dissolved.     Elliott  v.  Sibley,  et  al. 

344- 

77.  Same;  when  decree  of  foreclosure  erroneous. — When,  on  a  bill  filed 

to  have  a  mortgage  executed  on  March  1,  1887,  to  a  foreign  cor- 
poration declared  void  and  cancelled,  as  violative  of  section  4,  Ar- 
ticle XIV  of  the  constitution  and  the  act  approved  February  8, 
1887,  to  give  force  and  effect  to  this  constitutional  provision, 
there  is  no  sufficient  offer  by  complainant  to  do  equity,  or  to  sub- 
mit himself  to  the  authority  and  jurisdiction  of  the  court,  and 
the  proof  shows  that  the  defendant  has  complied  with  the  re- 
quirements of  the  said  constitutional  and  statutory  provisions, 
at  the  time  of  making  the  loan  and  taking  the  mortgage  to  se- 
cure it,  a  decree  of  foreclosure  should  not  be  rendered,  but  the 
bill,  being  without  equity,  should  be  dismissed.  Ross  v.  X.  E. 
Mortg.  Sec.  Co.,  362. 

78.  What  is  a  final  decree. — A  decree  in  chancery,  which  settles  all 

the  equities  between  the  parties,  leaving  only  matters  of  account 
to  be  adjusted  on  a  reference  before  the  master,  is  such  a  final 
decree  as  will  support  an  appeal.     Foley  v.  Leva,  39f>. 

79.  Limitation   of  appeal;  when  assignments  of  error  are  stricken  out. — 

Where  an  appeal  is  sued  out  in  a  chancery  cause  more  than  a 
year  after  the  rendition  of  a  decree  which  settled  all  the  equi- 
ties between  the  parties,  such  decree  can  not  be  reviewed,  and 
all  the  assignments  of  error  relating  to  matters  embraced  in 
that  decree  should  be  stricken  out,  upon  motion,  because  the 
appeal  was  barred  at  the  time  it  was  taken.    lb.  395. 

80.  Bill   in   equity   to   hare   a  lien  declared;  what  is   a  final  decree. — 

Where,  in  a  bill  filed  by  heirs  to  have  a  lien  declared  in  their 


Digitized  by 


Google 


732  INDEX. 

CHANCERY— Continued. 

favor  upon  a  certain  lot  alleged  to  have  been  purchased  and 
improved  by  the  administratrix  of  their  decedent's  estate,  part- 
ly with  the  funds  of  the  estate,  which  lot  had  been  mortgaged 
by  her  to  her  co-defendants,  it  is  shown  that  a  part  of  the  debt 
secured  by  said  mortgage  was  an  individual  debt  of  the  admin- 
istratrix secured  by  a  prior  mortgage  given  by  her  on  said  lot, 
and  which  was  assumed  by  her  co-defendants,  a  decree  holding 
the  mortgage  by  the  administratrix  to  her  co-defendants  to  be 
a  superior  lien  on  the  lot,  to  the  extent  of  the  debt  assumed  by 
the  mortgagees,  and  that  as  against  the  remainder  of  the  debt 
secured  by  said  mortgage  complainants  were  entitled  to  relief, 
at  the  same  time  giving  particular  instructions  and  directions 
to  the  register  as  to  the  manner  of  taking  and  stating  an  account 
between  the  parties,  settles  all  the  equities  of  the  bill  as  between 
the  complainants  and  the  defendants,  and  is  a  final  decree,  from 
which  an  appeal  may  be  prosecuted.    lb.  .19.5. 

81.  Bill  to  enforce  trust;  when  evidence  insufficient  to  authorize  relief. — In 

a  bill  filed  to  establish  a  trust  in  land,  the  complainants  claimed 
that  they  purchased  the  lands  under  a  parol  agreement ;  that 
defendant  loaned  them  money  to  make  the  cash  payment,  and 
became  security  for  deferred  payments ;  that  title  was  taken  in 
defendant's  name  to  secure  him,  he  agreeing  to  convey  the 
lands  to  complainants  on  re-payment  by  them  of  his  loan,  and 
the  balance  of  the  purchase  price.  The  only  evidence  to  estab- 
lish these  facts  was  the  testimony  of  one  of  the  complainants, 
and  of  persons  who  derived  their  information  from  him.  The 
testimony  of  the  defendant,  of  the  vendor,  and  of  the  person 
who  took  the  acknowledgment  sustained  the  claim  of  defendant, 
that  he  made  the  purchase  for  himself,  that  he  made  the  cash 
payment  and  paid  at  maturity  his  note  executed  for  the  de- 
ferred payment ;  and  that  he  verbally  promised  to  sell  the  land 
to  the  complainants,  who  had  been  unable  to  purchase  it ;  and 
that  complainants  knew  of  the  sale  of  part  of  the  land  by  the 
defendant,  and  witnessed  valuable  improvements  thereon,  but 
raised  no  objection  or  claim.  Held,  that  the  complainants  were 
not  entitled  to  the  relief  prayed,  and  that  the  bill  was  properly 
dismissed.    Jordan  v.  (lamer,  411. 

82.  Accounting  and  settlement  of  a  partnership;  when  a  reference  is  prop- 

erly decreed. — A  bill  was  filed  for  an  accounting  between  part- 
ners, and  a  settlement  of  the  partnership  after  dissolution.  The 
averments  of  thelrill  were  not  as  definite  as  good  pleading  re- 
quired, and  no  objection  was  made  to  the  bill  on  this  account; 
but  respondent,  in  his  answer,  alleged  that  the  partnership 
matters  were  so  conducted  that  it  was  impossible  to  state  an 
account  approximately  correct.  The  only  evidence  on  this 
question  was  the  testimony  of  the  parties  themselves,  which, 
in  some  respects  was  irreconcilable  Held,  that  a  decree  order- 
ing a  reference  was  not  erroneous,  since  upon  such  reference 
other  evidence  might  be  introduced,  and  a  decree  of  confirma- 
tion would  not  be  refused  if  the  evidence  taken  upon  the 
reference  clearly  shows  a  balance  in  favor  of  one  partner; 
although  it  was  impossible  to  make  an  absolutely  correct  state- 
ment of  the  account.     Costello  v.  Montague,  4 JO. 

83.  Decree  upon  demurrers;  when  insufficient  to  authorize  appeal  there- 

from.— An  entry,  "submitted  for  decree  upon  demurrers  to  the 
bill  and  demurrers  sustained,"  is  not  a  decree  sustaining  the 
demurrers  to  a  bill  from  which  an  appeal  may  be  taken  as  pro- 
vided by  statute,  (Code,  $  3612) ;  and  when  this  is  the  only  entry 
shown  in  the  transcript  of  the  docket  entries  of  the  chancellor, 
the  appeal  will  be  dismissed      }fann  r.  Hyams.  4*iL 
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1.  Charges  as  to  duties  of  engineer. — In  an  action  against  a  railroad 

company  by  an  employ^  to  recover  damages  for  personal  in- 
juries, it  was  shown  that  the  plaintiff  was  the  engineer  on  a 
switch  engine  ;  that  under  the  orders  of  the  assistant  yard  mas- 
ter, who  wras  his  superior,  he  was  moving  a  train  from  the  main 
track ;  that  by  reason  of  the  switch  being  left  open  by  a  brake- 
man  on  another  train  of  the  defendant,  plaintiff's  engine  left 
the  main  track,  and  collided  with  another  train  on  a  side  track. 
The  plaintiff  testified  that  before  reaching  the  switch  he  saw 
the  safety  signal,  that  he  was  running  between  five  and  six 
miles  an  hour;  that  when  he  noticed  that  the  switch  was  open, 
and  a  collision  with  the  train  standing  on  the  side  track  was 
inevitable,  by  reason  of  the  switch  being  improperly  turned,  he 
reversed  his  engine,  sanded  the  track,  and  did  all  he  could  to 
avert  the  collision.  The  brake  man,  who  left  the  switch  open, 
testified  on  behalf  the  defendant  that  when  he  first  sawr  the 
plaintiff's  engine,  after  placing  the  switch,  it  was  only  a  car 
length  therefrom,  that  he  at  once  signalled  the  plaintiff,  and 
started  to  throw  the  switch,  but  did  not  have  time  to  do  so,  the 
plaintiff's  engine  being  run  at  betwreen  sixteen  and  seventeen 
miles  an  hour.  Held,  that  a  charge  that  "if  the  plaintiff  kept 
the  best  lookout  for  switches  and  obstructions  on  the  track  he 
could,  consistent  with  his  other  duties  to  watch  the  signals  and 
manage  the  engine,  if  such  other  duties  were  of  equal  importance, 
this  would  not  be  negligence,"  though  incomplete,  is  easily  un- 
derstood, when  considered  in  connection  with  the  evidence,  is 
not  calculated  to  mislead,  and  the  giving  of  it  is  not  error.  L. 
«fr  X.  R.  R.  Co.  v.  Hurt,  .14- 

2.  Charge  as  to  plaint  iff  8  negligence. — A  charge  which  instructs  the 

jury  that,  although  the  plaintiff  was  guilty  of  negligence,  "if  the 
jury  believe  from  the  evidence  that  this  negligence  did  not  con- 
tribute to  plaintiff's  injury,"  it  will  not  prevent  his  recovery, 
asserts  a  correct  proposition,  and  is  properly  given.     lb.  JJ. 

3.  Charge   as   to  evidence  of  brakeman   not  setting  switch  — A  charge, 

that  if  the  brakeman  of  defendant  who  left  the  switch  open,  by 
reason  of  which  the  collision  occurred  resulting  in  the  plain- 
tiff's injury,  "knew  of  plaintiff's  peril  in  time  to  have  prevented 
the  plaintiff's  injury,  and  could  have  prevented  it  by  using  all 
the  means  at  his  command,  but  negligently  failed  to  apply  the 
means,  and  if  the  injury  resulted  to  plaintiff  by  reason  of  such 
failure,  this  would  amount  to  reckless  or  wanton  conduct,  and 
would  entitle  the  plaintiff  to  recover,  whether  the  plaintiff  was 
negligent  or  not,  provided  plaintiff  did  all  he  could  to  prevent 
the  injury  and  to  save  himself  from  harm,  after  he  became 
aware  of  his  peril,"  asserts  a  correct  proposition  of  law,  and  is 
properly  given.     lb.  34. 

4.  Inconsistency  in  charge*  given  by  the  court. — If,  at  the  request  of 

one  of  the  parties  to  a  suit,  the  court  gives  a  charge  which  is 
inconsistent  with  the  general  oral  charge  to  the  jury,  and  which 
is  erroneous,  the  party  in  whose  favor  the  charge  is  given  can 
n6t  take  advantage  of  the  error  to  the  prejudice  of  the  other 
party  to  the  suit.    lb.  i/t. 

5.  General  exception  to  the  oral  charge  of  the  court. — A  general  excep- 

tion to  the  whole  of  the  court's  oral  charge  to  the  jury  is  not 
well  taken,  if  any  portion  of  the  oral  charge,  so  excepted  to, 
announces  correct  proposit  ions  of  law.     lb.  J4. 

6.  Charge  on  a  portion  of  the  evidence — A  charge  which  singles  out 

any  particular  part  of  the  evidence  and  bases  a  conclusion  of 
law  upon  it,  gives  undue  prominence  to  this  portion  of  the  evi- 
dence, is  calculated  to  mislead  the  jury,  and  is  properly  re- 
fused,    lb.  34;  Wads  worth  v.  Williams,  ^4. 
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7.  Charges  ignoring  any  tendency  of  the  evidence  properly   refuted. — If 

in  an  action  to  recover  damages  for  personal  injuries,  there  is 
evidence  which  tends  to  show  that  plaintiff  failed  to  exercise 
proper  preventive  effort,  after  his  peril  was  discovereJ,  a  charge 
which  ignores  this  tendency  of  the  evidence  is  properly  refused. 
lb.  84- 

8.  Refusal  of  charges  which  are  mere  repetition  of  former  charges. — A 

court  commits  no  error  in  refusing  charges  requested  bv  parties 
to  a  suit  which  are  mere  repetitions  of  charges  already  given 
by  the  court ;  and  a  mere  variation  in  the  use  of  words,  which 
in  no  way  change  the  meaning  or  assert  different  principles  from 
those  already  given,  do  not  compel  the  givin  g  of  such  charges. 
lb.  84- 

9.  Misleading  Charges. — Charges  which  instruct  the  jury  that  a  con- 

tradiction of  a  witness  by  himself  constitutes  an  impeachment, 
and  which  ignores  an  explanation  by  the  witness  of  such  contra- 
diction, tend  to  mislead  the  jury  and  are  properly  refused. 
lb.  84. 

10.  Charges  invasive  of  the  province  of  the  jury. — In  an  action  of  trover 

for  the  conversion  of  timber  wrongfully  cut  from  leased  prem- 
ises, a  charge  instructing  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  cut  down  the  trees  and  converted 
them  under  the  belief  that  he  had  the  right  to  do  so  under  the 
lease,  they  "should  fix  the  value  of  the  wood  at  the  place  it 
was  cut,  after  deducting  the  cost  of  cutting  the  same,  and  after 
deducting  the  cost  of  hauling  the  same,"  is  properly  refused  as 
being  invasive  of  the  province  of  the  jury.  Brooks  r.  Rogers,  111. 

11.  Charge  making  ignorance  of  law  an  excuse  for  its  violation  properly 

refused. — In  an  action  against  a  railroad  for  the  alleged  negligent 
killing  of  plaintiff's  intestate  by  a  collision  between  the  de- 
fendant's train  and  an  engine  on  the  dummy  line  upon  which 
the  intestate  was  the  engineer,  a  charge  which  asserts  that,  "if 
the  jury  find  for  the  plaintiff,  in  assessing  the  damages  as  a 
punishment  to  the  defendant,  they  might  look  to  the  fact  that 
at  the  time  of  the  alleged  injury,  the  law  was  in  some  doubt  as 
to  whether  a  dummy  railroad  was  a  railroad  within  the  mean- 
ing of  the  statute,  requiring  the  stoppage  of  trains  within  100 
feet  of  the  crossing  of  a  railroad."  is  properly  refused;  the 
charge  making  the  defendant's  employes  alleged  ignorance  of 
the  law  an  excuse  for  its  violation.  Rirmingham  Min.  R.  R.Cn. 
v.  Jacobs.  149. 

\2.  Charges  to  the  jury. — In  an  action  to  recover  damages  against  a 
railroad,  where  the  plaintiff  counts  upon  the  alleged  negligence 
of  the  defendant's  "engineer,  conductor,  servants  or  agents," 
in  charge  of  the  train,  an  instruction  that  the  jury  "can  not  find 
from  the  evidence  that  the  engineer  in  charge  of  the  engine 
propelling  defendant's  freight  train  was  guilty  of  negligence." 
is  properly  refused,  since,  if  the  engineer  was  not  negligent, 
other  employes  on  the  defendant's  train,  upon  whom  rested 
duties,  might  have  been  negligent,  and  because  the  question  of 
negligence  was  one  for  the  jury.    lb.  149. 

13.  Misleading  charges. — In  an  action  against  a  railroad  for  injuries 
resulting  from  a  collision  of  one  of  deefndant's  freight  trains 
with  a  passenger  train  on  a  dummy  line,  at  their  point  of  inter- 
section, a  charge  to  the  jury,  "that  the  engineer  in  charge  of 
the  engine  propelling  the  passenger  train,  should  exercise  more 
care  than  the  engineer  in  charge  of  the  engine  propelling  the 
freight  train,"  is  properly  refused,  as  being  calculated  to  mislead 
the  jury,  and  as  asserting  a  principle,  which  if  ever  true,  had 
no  application  to  the  case  at  bar.     lb.  149. 
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14  Charges  properly  refused  when  disregarding  positive  statutory  re- 
quirements.— In  an  action  against  a  railroad  to  recover  damages, 
caused  by  a  collision  at  the  intersection  of  defendant's  road 
with  a  dummy  line,  an  instruction  that  if  "at  the  time  defend- 
ant's said  servants  failed  to  stop  said  train  they  did  not  know, 
and  had  no  good  reason  to  believe,  that  the  dummy  train  was 
about  to  cross  defendant's  track,  then  the  failure  to  make  such 
a  stop  would  not  be  negligence  on  the  part  of  the  defendant's 
employes,"  is  properly  refused,  since  it  ignores  the  positive  re- 
quirements of  the  statute.     lb.  149, 

15.  Charge  to  the  jury;  properly  refused  when  misleading. — In  an  action 

against  a  railroad  company  to  recover  damages  for  the  alleged 
negligence  of  "its  engineer,  conductor,  servants  and  agents," 
in  charge  of  one  of  its  trains,  an  instruction  to  the  jury,  that 
"the  only  negligence  for  which  the  plaintiff  can  recover  under 
the  evidence  in  this  case  is  the  negligence  of  the  conductor  in 
not  stopping  defendant's  train  before  reaching  the  crossing," 
is  properly  refused,  as  being  calculated  to  mislead  the  jury, 
ana  as  taking  from  them  the  consideration  of  the  negligence  of 
defendant's  other  employes.     lb.  14U. 

16.  Charge    as  to  the   assessment  of  damages;  when  erroneous. — In  an 

action  for  malicious  prosecution,  an  instruction  to  the  jury 
that,  if  the  prosecution  was  instituted  maliciously  and  without 
probable  cause,  the  jury  might  find  for  the  plaintiff,  and  assess 
damages  in  such  an  amount  as  they  determined  the  plaintiff 
was  entitled  to,  without  direction  as  to  the  elements  of  damages 
or  the  principles  by  which  the  jury's  discretion  should  be  gov- 
erned, is  erroneous  and  should  not  be  given.  Marks  <t-  Co.  v. 
Hastings,  16/i. 

17.  (ieneral  affirmative  charge. — In    an    action    for  malicious  prosecu- 

tion against  two  defendants,  where  the  evidence  is  conflicting 
as  to  the  liability  against  one  of  them,  the  general  affirmative 
charge  for  the  defendants  is  properly  refused,  although  a  simi- 
lar charge,  applicable  to  the  other  defendant,  might  have  been 
correct.     Ih.ltio. 

8.  Charge  to  the  jury;  right  of  defendant  to  dismiss  prosecution. — In  an 
action  for  malicious  prosecution,  where  the  evidence  shows 
that  the  defendant  refused  to  withdraw  the  prosecution,  a 
charge  to  the  jury  that  defendant  had  no  authority  to  dismiss 
the  prosecution  is  abstract  and  erroneous,  since  the  prosecutor 
could  have  dismissed  the  prosecution  by  permission  of  the 
court.     lb.  If>5. 

19.  Charge  as  to  fraudulent  conveyance. — In  a  statutory  claim  suit, 
where  the  sale  to  the  claimant  is  attacked  as  fraudulent,  a 
charge  which  instructs  the  jury  that  they  must  find  a  verdict 
for  the  claimant,  if  the  evidence  in  the  cause  shows  an  honest 
intent  on  the  part  of  the  cjaimant  (grantee)  to  secure  the  pay- 
ment of  a  bona  fide  indebtedness,  and  that  there  was  no  reserva- 
tion of  benefit  to  the  debtors  in  the  purchase  of  said  goods  from 
them,  and  that  the  claimant  received  no  more  goods  than  was 
sufficient  to  pay  his  debts,  asserts  a  correct  proposition  a*  law, 
and  is  properly  given.     Clafiin  c(*  Co.  v.  Rodenberg}  2Li. 

20.  Argumentative  charges. — Argumentative   charges    should    be   re- 

fused ;  but  the  giving  of  such  charges  is  not  reversible  error. 
A.  O.  S.  R.  R.  Co.  v.  Dobbs,  JW 

21.  Charges  to  the  jury. — In  an  action    by  a   parent  against  a  railroad 

company  for  killing  his  child,  if  based  on  the  tendency  of  the 
evidence  adduced,  it  is  a  proper  instruction  to  the  jury  to 
charge  them  that,  "If  the  engineer  did  all  in  his  power  to  avert 
the  accident,  but  any  one  of  the  brakemen  was  negligent  in  the 
discharge  of  his  duties,  then  the  negligence  of  such  brakeman 
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is  by  law  attributed  to  defendant ;  and  if  the  jury  further  find 
that  such  negligence  proximately  caused  the  injury  com- 
plained of,  then  the  jury  should  h'nd  a  verdict  for 
plaintiff,  unless  they  further  find  that  the  plaintiff  has  been 
guilty  of  contributory  negligence."     lb.  219. 

22.  (General  affirmative  c/ia  ^.—-General  affirmative  charges  should 

never  be  given  when   there  is  conflict  in  the  evidence.    lb.  219. 

23.  Charge  defining  negligence. — In  an  action  against  a  railroad  com- 

pany for  alleged  negligent  killing  of  plaintiff's  child,  a  charge 
that  defines  negligence  as  consisting  "either  in  doing  what  a 
man  of  ordinary  intelligence,  care  and  prudence  ought  not 
to  do,  or  in  omitting  to  do  what  a  man  of  ordinary 
intelligence,  care  and  prudence  ought  to  have  done,"  and 
then  instructs  the  jury  that  "  if  the  plaintiff  was  guilty 
of  either  of  these  kinds  of  negligence  and  thereby  con- 
tributed proximately  to  produce  the  injuries"  complained  of, 
the  jury  ought  to  find  a  verdict  for  the  defendant,  is  erroneous 
in  ignoring  the  consideration  of  willful,  wanton  or  intentional 
negligence  on  the  part  of  defendant's  employes,  and  is  prop- 
erly refused.     lb.  219. 

24.  Charge  as  to  contributory  negligence. — In   an   action  against  a  rail- 

road company  to  recover  damages  for  personal  injuries,  it  is 
proper  to  refuse  a  charge  which  instructs  the  jury  that,  "If  the 
plaintiff  by  ordinary  care  could  and  would  have  avoided  the 
injury  of  which  he  complains  of,  and  if  by  his  failure  to  exer- 
cise such  ordinary  care  he  contributed  proximately  to  produce 
the  injury  of  which  he  here  complains,  then,  upon  this  state  of 
facts,  the  jury  ought  to  find  a  verdict  for  the  defendant,  al- 
though they  may  believe  all  the  evidence  as  to  any  alleged  neg- 
ligence of  the  conductor,  engineer  or  brakeman."  Such  charge 
ignores  the  consideration  of  any  willful,  wanton  or  intentional 
negligence  by  the  defendant.     lb.  219. 

25.  Charge  as  to  duty  of  plaintiff,  in  an  action  against  a  railroad. — In 

an  action  against  a  railroad  company,  for  the  alleged  negligent 
killing  of  plaintiff's  child,  the  court  properly  refused  a  charge 
which  instructed  the  jury  that  the  law  required  the  plaintiff  to 
observe  such  prudent  care  in  protecting  his  child  and  keeping 
it  from  going  into  dangerous  places,  as  a  reasonably  prudent 
man  would  observe  under  like  circumstances,  and  if  the 
plaintiff  did  not  observe  such  care,  and  "such  omissions  of 
care  contributed  in  the  slightest  degree  to  the  injury  of  the 
child,  then,  in  such  case,  the  verdict  of  the  jury  must  be  for 
the  defendant,  although  the  defendant  may  have  been  guilty  of 
simple  negligence."  Such  instruction  ignores  the  considera- 
tion of  willful,  wanton  or  intentional  negligence,  and  makes 
the  slightest  degree  of  negligence  on  the  part  of  the  plaintiff 
the  equivalent  of  contributory  negligence.     lb.  219. 

26.  Same. — In  such  an  action   a  charge   is  properly  refused  that  in- 

structs the  jury  that,  if  the  evidence  of  the  plaintiff  raises  a 
presumption  that  he  was  guilty  of  such  acts  of  negligence  in 
the  care  of  his  child  as  contributed  in  any  degree  to  its  injuries, 
"then,  the  burden  of  proof  is  upon  the  plaintiff  to  show  he  was 
not  guilty  of  such  negligence  as  contributed  in  the  slightest  de- 
gree to  the  injury  of  the  child,  and  if  the  jury  are  reasonably 
satisfied  the  plaintiff  has  not  done  this,  then  the  verdict  must 
be  for  the  defendant,  although  the  jury  may  believe  the  de- 
fendant was  guilty  of  simple  negligence."  Such  charge  not 
only  ignores  the  consideration  of  any  willful,  wanton  or  inten- 
tional negligence,  but  erroneously  defines  contributory  negli- 
gence,   lb.  219. 

27.  Abstract  charges. — Charges  that  are  abstract  should  be  refused. 
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although  they  contain  correct  propositions  of  law.  Wads  worth 
v.  Williams.  J64. 

28.  Charge  to  the  jury. — Where,  in  an  action  against  the  buyer  for  the 

breach  of  a  contract  of  sale  of  coke  at  a  certain  price  per  ton, 
"f.  o.  b  cars,  Sheffield,  Alabama,"  there  is  evidence  tending  to 
show  that  after  making  the  contract  the  buyer  agreed  to  pay 
freight  on  shipments  as  received,  and  thereafter  paid  freight 
for  a  considerable  period  for  all  coke  which  was  delivered  to  it, 
without  objection,  a  charge  instructing  the  jury  that  "accord- 
ing to  the  written  contract  between  the  parties,  the  Hull  Coal 
&  Coke  Company  [the  seller]  was  bound  to  pay  the  freight  on 
the  coke  to  Sheffield,  and  the  defendant  was  not  bound  to  pay 
the  freight,  and  if  the  defendant,  at  the  instance  and  request  of 
the  plaintiff  voluntarily  paid  the  freight  up  to  the  1st  of  July, 
1888,  [the  time  of  the  last  shipment]  this  did  not  bind  them  to 
pay  the  freight  afterwards,  nor  exempt  the  plaintiff  from  the 
obligation  to  pay  freight,"  is  free  from  error,  and  should  be 
given  ;  the  question  as  to  whether  the  original  contract,  in  re- 
spect to  the  payment  of  freight,  was  changed  by  a  subsequent 
binding  agreement  between  the  parties,  being  a  question  for 
the  determination  by  the  jury  from  the  evidence.  Sheffield  Fur- 
nace Co.  r.  Hull  Coal  &  Coke  Co.,  44a. 

29.  Charge  to  the  jury. — When,  in  a  suit  upon  a  promissory  note,  there 

is  no  issue  of  set-off  presented  by  the  pleadings,  a  charge  which 
authorizes  the  jury  to  return  a  verdict  in  excess  of  payment 
over  the  debt  claimed  by  the  plaintiff,  as  they  may  determine 
from  the  evidence,  is  erroneous,  and  should  not  be  given. 
Knight  r.  Bradley,  517. 

30.  Action    to    recover  statutory  penalty  for  cutting  trees;   misleading 

charge. — In  an  action  to  recover  the  statutory  penalty  for  know- 
ingly and  willfully  cutting  and  removing  trees  from  the  lands 
of  another  without  his  consent  (Code,  §  3296),  an  instruction 
that  defendant  is  liable  for  what  the  trees  were  worth,  though 
he  did  not  know,  at  the  time  the  trees  were  cut,  that  they  were 
on  plaintiff's  lands,  is  properly  refused,  it  being  confusing  and 
calculated  to  mislead  the  jury,  in  that  the  jury  might  under- 
stand therefrom  that  the  defendant  was  liable  in  no  event  for 
anything  more  than  the  value  of  the  wood  cut  from  the  land. 
Morris  r.  Went  et  al<»;L'h 

31.  Abstract   charge*;  not   reversible  error  to  give  them. — There  is  no  re- 

versible error  in  giving  charges  whien  assert  correct  proposi- 
tions of  law,  but  which,  in  the  particular  case  given,  may  l:e 
abstract.     Leiris  r.  Simon  d'  Co.  040. 

32.  Charge  to  jury. — When  issue  is  joined  on  :\  plea  of  the  failure  of 

consideration,  and  the.  defendant  testifies  that  the  note  ai  d 
mortgage,  which  formed  the  basis  of  the  claim  to  the  property 
sued  for,  were  executed  upon  a  promise  by  the  plaintiff's  agent 
that  they  would  lend  defendant  a  certain  sum,  that  plaintiffs 
had  refused  to  make  the  loan,  and  that  defendant  had  received 
nothing  in  consideration  of  the  note  and  mortgage,  it  is  error  to 
refuse  a  charge  asked  by  the  defendant  which  asserts,  "If  the 
promise  was  in  fact  made  by  plaintiffs,  through  their  agent,  to 
let  defendant  have  five  hundred  dollars  in  money  on  the  mort- 
gage and  note,  then  plaintiffs  can  not  recover."     Ih.  X4H. 

33.  Action    under   sub-section   .£  of  section    SoUO  of  the  Code;  erroneous 

charge  to  the  jury. — In  an  action  against  a  municipal  corporation 
by  one  of  its  employes,  under  sub-section  2  of  section  590  of  the 
Code,  to  recover  damages  for  personal  injuries,  alleged  to  have 
been  caused  by  the  negligence  of  the  agent  or  employe  of  the 
defendant  intrusted  with  the  superintendence   of  the   work   at 
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which  the  plaintiff  was  engaged,  while  in  the  exercise  of  such 
superintendence,  in  allowing  a  dynamite  cartridge  to  be  left  at 
the  place  where  the  plaintiff  was  required  to  work,  it  is  error  to 
instruct  the  jury  that,  "If  the  dynamite  causing  the  plaintiff's 
injury  was  carelessly  and  negligently  left  buried  by  the  defend- 
ant, or  its  servants  or  agents  in  the  discharge  of  their  duty,  be- 
fore the  plaintiff  was  employed  by  the  defendant,  and  the  plain- 
tiff could  not  by  the  use  of  ordinary  care  and  diligence,  or  pre- 
caution, have  discovered  the  danger,  then,  I  charge  you,  that 
the  defendant  is  liable  in  this  action,  and  your  verdict  should  be 
for  the  plaintiff  for  such  amount  as  you  believe  from  the  evi- 
dence he  was  damaged,  not  exceeding  $8,000" — the  amount  sued 
for.     City  Council  of  Sheffield  v.  Harris,  064. 

34.  Charge  to  jury;  joint  and  sererat  trespass. — In  an  action  of  trespass 

against  two  defendants  for  a  joint  and  several  wrong,  a  charge 
to  the  jury  that  instructs  them  that  "whatever  judgment  they 
rendered,  if  against  the  defendant,  must  be  a  joint  judgment 
against  both  defendants,"  is  properly  refused,  as  being  mislead- 
ing and  invasive  of  the  province  of  the  jury.  Milner  vt  a/,  v. 
Milner,  r>9U. 

35.  Abstract  charge. — The  giving  of  a  charge  that  is  merely  abstract 

does  not,  as  a  general  rule,  work  a  reversal  of  the  judgment: 
but  where  it  is  manifest  to  the  appellate  court  that  thegivingof 
such  abstract  charge  misled  the  jury  to  the  prejudice  of  the 
party  cast  in  the  suit,  the  judgment  consequent  thereupon  will 
be  reversed,  (ioldsmith  &  Darin  r.  McCajferty,  003. 
36.  Instructions  not  based  on  eridence. — When,  in  an  action  on  a  prom- 
issory note  given  for  the  purchase  price  of  a  bale  of  Havana  to- 
bacco, which  was  bought  at  the  same  time  with  a  case  of  leaf 
tobacco,  a  separate  note  being  given  for  the  latter,  the  defend- 
ant's evidence  showed  that  the  leaf  tobacco,  represented  to  be 
"natural  sweat  leaf,"  was  in  fact  re-sweated,  and  not  worth 
more  than  twenty  cents  instead  of  thirty  cents  per  pound,  the 
price  given,  and  that  he  agreed,  however,  to  accept  it,  if  plain- 
tiffs would  extend  the  time  of  his  note  for  such  leaf  tobacco, 
which  was  done,  but  there  was  no  evidence  that  the  defendant 
asked  for  an  extension-  of  time  of  the  payment  of  the  note  for 
the  Havana  tobacco,  which  was  the  note  sued  on,  and  had 
made  no  claim  that  said  Havana  tobacco  was  not  as  represented, 
it  is  a  reversible  error  to  instruct  the  jury  that  "Even  though 
the  jury  may  believe  the  defendant  asked  for  and  obtained  an 
extension  of  time  of  the  indebtedness  sued  on,  this  does  not 
prevent  him  setting  up  a  failure  of  consideration  in  the  debt 
sued  on,  if  the  defendant  was  not  aware,  at  the  time  of  the  giv- 
ing of  the  note,  that  the  tobacco  was  resweated,  and  it  was  in 
fact  re-sweated  ;"  such  charge  being  not  only  abstract,  but  also 
misleading.    lb.  003. 

37.  Charge  on  defendant's  eridence. — In  such  a  case  a  charge  that  the 

jury  must  find  for  defendant,  if  they  believed  the  defendants' 
evidence  is  properly  refused,  since  it  confines  the  jury  to  the  con- 
sideration of  only  a  part  of  the  testimony,  when  they  should,  in 
making  up  their  verdict,  consider  all  the  evidence  together.  L. 
d-  X  R  R.  Co    v.  Rice,  070. 

38.  (barge  to  jury. — The  court  properly  charged  the  jury  that,     "To 

prove  that  the  engineer  was  on  the  lookout  at  the  time  when  he 
actually  discovered  the  cattle,  is  not  enough  to  show  that  he  fully 
performed  his  duty.  If  he  failed  to  discover  the  cattle  sooner, 
when  he  might  have  done  so,  if  he  had  kept  a  proper  lookout 
prior  to  the  actual  discovery  of  the  cattle,  then  the  defendant  is 
chargeable  with  negligence."  lb.  070. 
3^.  Same. — A  charge   is  properly  refused,  which  instructs  the  jury 
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that  if  the  engineer  saw  the  cattle  a  quarter  of  a  mile  before 
reaching  them,  when  they  were  standing  near,  and  indicating 
no  intention  of  moving  to  the  track,  and  would  not  probably 
have  been  injured  where  they  were,  he  was  under  no  further 
duty  to  lookout  for  their  safety.  lb.  676. 
40.  Xante. — A  charge  that  requires  the  plaintiff  to  prove  negligence  on 
the  part  of  the  defendant,  committed  prior  to  the  time  the  cattle 
got  upon  the  track,  is  properly  refused,  since,  if  the  injury  re- 
sulted from  the  negligence  of  defendant's  employes,  committed 
subsequently  to  the  time  the  cattle  got  upon  the  track,  the  de- 
fendant is  liable,  although  there  may  have  been  no  negligence 
prior  to  that  time.     lb.  (176. 

CLERK  OF  COURT. 

1.  Clerk'*  fee*  for  sum  waning  defendant1*  witnesses;  not  payable  out  of 
the  fine  and  forfeiture  fund. — The  fees  of  the  clerk  of  a  court  for 
issuing  subpoenas  for  witnesses  in  a  criminal  case  at  the  request 
of  a  defendant,  who  was  acquitted,  can  not  be  paid  out  of  the 
tine  and  forfeiture  fund  of  the  county  ;  such  services  of  the  clerk 
being  rendered  for  defendant  creates  a  debt  against  him,  and 
must  be  paid  by  him.     Margin  r   Hawkins,  Treasurer,  ;1J6. 
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§§1553-15"^.     Building  &  Loan  Associations. — Southern  Bldg.  A  Loan 
A*so.  r.  Anniston  Loan  A  Trn*t  Co.,  .58 J. 
§1586.     Lease  of  railroad   by  another  railroad  company. — George  r. 

Central  It.  R.  A  Bkg.  Co.,  607. 
§1062.     Subscription  for  corporate  stock — Davis  v.  Montgomery  F.  A 

C.  Co.,  U7. 
§  674.     Lien  of  corporation  on  its  stock. — Birmingham  Trust  A  Sav. 
Co.  v.  East  Lake  Land  Co.,  ,i04;  Elliott  risible;/,  ,L',4. 
§§!  685-1686.     Receiver  of  dissolved  corporation. — Flore  nee  da*,  Elee. 
Light  A  Dover  Co   r.  Hanby,  15. 
§{730.     Conveyance   of  personalty   in  trust — O' Neil  v.  Birmingham 

Brew   Co.,  381. 
§1782      Statute  of  frauds  .—  Webb  r.  Hair  kins  Lumber  Co.,  (ISO. 
§17J7.    When    mortgage    declared    general   assignment. — Anniston 

Carriage  Works  r.  Ward,  670. 
§1984.     Certified  transcript  of  probated  will  as  evidence  — Xewsom  r. 

Holesapple,  68J. 
§208        Statute  of  non-claim  ;  presentation  of  claims.. — Page  v.  Burt- 
lett,  19,1 
§§21<4,  2106     Sale  of  lands  to  pay  decedent's  debts. — Kent  r.  Mansel, 
3.14- 
§2111.     Proof  of  insufficiency  of  personalty  to  pay  decedent's  debts. 

Kent  r.  Mansel,  334 
§2283.    Appointment  of  administrator  ad  litem. — Page  r.  Ilartlett,  103. 
§2341-2356.     Wife's  separate  estate — St  rouse  r    Lei pf,  433. 
§23-15.     Husband's  liability  for  torts  of  wife. — Stronse  r.  Leipf,  43.1. 
§2589.     Action  for  negligence  causing  death. — Dantzler  r.  DeBurdr- 

leben  Coal  A  Iron  Co.,  309 
§2590.     Employer's  liability  for   negligence. — Dantzler  r.  Delta rdele- 
ben  C  A  /   Co  ,  309;   Birmingham  R.  <(•  E.  Co.  r.  Baylor, 
488,  City  Council  of  Sheffield  r.  Harris,  ~>6/f. 
62631.     Commencement  of  suit. —  West  e.  Engel,~>o<). 
§2720.     Detinue  by  mortgagee   against  mortgagor. — Lewi*  v.  Simon 

A  ( 'o  ,  iW> 
§2756.     Charges  asked,  how  marked. — .1.  (i.S.  R.  R,  Co.  r.  Dobbx,  Jiy. 
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2801.  Personal  attendance  of  a  woman  as  a  witness. — Ex  parte 
Jenks,  4^9. 

$2X13.     Deposition  of  woman. — Ex  parte  Jenks,  429. 

$3069-3070.  Enforcement  of  landlord's  lien. — Carmen  &  Begg  v  A  la. 
Nat.  Bank,  189. 

§3207-3  J20.  Condemnation  proceedings.— L  <fc  N.  R.  R  Co.  v.  The 
Peoples  St.  Rail  waif    &  Improvement  Co  .  331. 

$3  !X?-i2*2.     Partition  of  land.— J  ustin  v.  Bean,  133. 

§  i296.  Wilfully  cutting  trees. — Turner  Coal  Co.  v.  Glover,  289;  Mor- 
ris v.  West,  534. 

$3612     Appeal  from  decree  on  demurrer. — Mann  v.  If  yams,  431. 

§:*705.  When  penal  statutes  take  effect. — Ross  r.  New  Eng.  Mortg. 
Sec.  Co.,  36 j. 

COLLATERAL  ATTACK. 

1.  Formation  of  a  corporation  under  the    general   law;  legal  existence 

can  not  be  assailed  collaterally. — For  the  formation  of  a  corpora- 
tion under  the  general  law,  a  substantial  compliance  with  all 
the  terms  of  the  general  corporation  law,  having  reference  to 
the  character  of  the  corporation  to  be  formed,  is  a  prerequisite 
to  its  organization  ;  but  when  an  association  of  persons  is  found 
in  the  exercise  and  user  of  corporate  franchises,  under  color  of 
legal  organization,  their  existence  as  a  corporation  can  not  be 
inquired  into  collaterally.  The  corporation  exists  de  facto,  and 
is  subject  to  all  the  liabilties,  duties  and  responsibilities  of  a 
corporation  de  jure.    Bibb  v.  Hall,  79. 

2.  Order  of  sale  collaterally  attacked;  error  must  affirmatively  appear  on 

the  face  of  the  record. — When  a  decree  of  the  probate  court  or- 
dering the  sale  of  the  decedent's  lands  for  the  payment  of  debts 
is  collaterally  attacked,  the  decree  will  not  be  annulled  and  set 
aside,  unless  the  matters  relied  on  as  avoiding  the  adjudication 
appear  affirmatively  on  the  face  of  the  record.  Kent  v.  Mansel. 
334. 

3.  Decree,  of  sale  of  decedent's  lands;  presumption  in  favor  of  the  decree 

of  the  probate  court  on  collateral  attack. — When,  in  an  action  of 
ejectment,  a  decree  of  the  sale  of  decedent's  lands  is  attacked, 
on  the  ground  that  the  evidence  in  the  proceedings  in  the  pro- 
bate court  was  not  taken  in  the  manner  required  by  statute, 
(Code,  $  2 1  1),  the  order  of  sale  of  said  lands  by  the  probate 
court  is  not  set  out  in  the  record,  but  the  statement  is  made 
that  the  court  rendered  a  decree  ordering  said  lands  to  be  sold 
for  the  payment  of  the  debts  of  said  estate,  this  court,  on  ap- 
peal, will  presume  that  the  order  or  judgment  of  the  probate 
court  contained  all  that  was  necessary  to  uphold  its  validity,  in- 
cluding the  finding  that  proof  of  the  necessity  of  the  sale  to  pay 
the  debts  was  made  by  disinterested  witnesses,  as  provided  by 
the  statute,  and  that  such  order  was  sufficient.    lb.  335. 

4.  Proceedings  to  set  apart  homestead;  objections  can   not   be   raised   on 

collateral  attack. — In  an  action  of  ejectment,  involving  the  wid- 
ow's title  to  the  homestead,  an  objection  that  the  record  of  the 
proceedings  to  set  apart  the  homestead  to  the  widow  did  not 
show  affirmatively  that  the  commissioners  appointed  were 
"citizens  of  good  standing,"  can  not  be  raised.  Smith  v.  Bout- 
w*>V    373. 

COMMISSIONERS  COURT.— See  Courts,  sub-title. 

CONDEMNATION.— 

i.  No  appeal  lies  from  a  judgment  of  a  probate   court  in  condemnation 
proceedings  to  the  supreme  court. — No  appeal  lies  directly  to   the 
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supreme  court  from  any  proceeding,  judgment,  order  or  decree 
of  the  probate  court  made  or  entered  therein  in  proceedings  to 
condemn  a  right  of  way  for  a  railroad,  as  provided  by  the  stat- 
ute, (Code,  $§3207-3 -"20.)  L.  &  N.  R.  R.  Co.  v.  The  Peoples  St. 
Railway  £  Imp  Co.,  SSI. 

CONSTITUTIONAL  LAW.— 

1.  Construction  of  constitutional  provisions. — Constitutional  provis- 

ions are  to  be  expounded  in  the  light  of  conditions  existing  at 
the  time  of  their  adoption,  in  connection  with  former  provis- 
ions and  historical  facts  relating  to  the  origin  of  our  political 
institutions  and  the  practice  under  them.     Fox  v.  McDonald,  51. 

2.  Distribution  of  powers. — All  powprs  which  are,  by  the  constitution 

itself,  expressly  or  by  necessary  implication,  referred  to  the  ex- 
clusive exercise  of  one  of  the  several  departments  of  the  govern- 
ment, must  be  exercised  by  that  department,  and  can  not  be, 
by  legislation,  conferred  elsewhere.    lb.  51. 

3.  Nature  of  powers  conferred  not  determinative   of  the  department  by 

which  they  are  to  be  exercised. — The  fact  that  certain  powers   and 
duties  conferred  by  legislation  partake  of  a  legislative,  execu 
tive  or  judicial  nature,  is  not  determinative  of  the  department 
of  the  government  by  which  such  powers  and  duties  are  to  be 
exercised.    lb.  51. 

4.  Same. — The  constitutional  provision  in  regard  to  the  distribution 

of  the  powers  of  government  into  three  departments,  and  for- 
bidding the  exercise  by  an  officer  of  one  department  of  any  act 
properly  belonging  to  another,  "was  not  intended  to  declare 
that  every  act  pertaining  to  government,  and  the  regulation  of 
the  social  and  property  rights  of  the  citizen,  should  be  exer- 
cised exclusively  by  the  legislative,  executive,  or  judicial  de- 
partment, or  some  member  of  it,  according  as  the  act 
possessed  a  legislative,  executive,  or  judicial  character."  77/. 
61. 

5.  Power  of  appointment  to  office  not  inherently  an  executive  function. — 

The  power  to  appoint  to  office  is  not  inherently  an  executive 
function  ;  but  by  the  policy  of  our  government  has  been  dis- 
tributed among  the  several  departments  of  State.    lb.  51. 

6.  Power  of  Governor  to  appoint  to  office. — The  Governor,  as  the  chief 

executive,  has  no  inherent  rignt  to  appoint  to  office,  and  this 
function  belongs  to  him  only  when  conferred  by  statute.    lb.  51. 

7.  Constitutionality  of  the  act  to  establish  aboard  of  police   commission- 

ers for  the  city  of  Birmingham. — The  act  approved  December  1  , 
1892,  "To  establish  aboard  of  commissioners  of  police  for  the 
city  of  Birmingham,  Alabama,"  which  confers  on  the  probate 
judge  of  Jeflerson  county,  the  county  in  which  the  city  of  Birm- 
ingham is  situated,  the  pi>wer  to  appoint  the  commissioners,  is 
not  unconstitutional  and  void  by  reason  of  conferring  upon  a 
member  of  the  judicial  department  the  power  of  appointment. 
lb.  51. 

8.  Legislative  enactments  presumed  to  be  constitutional. — Legislative  en- 

actments are  always  presumed  to  be  in  accord  with  the  consti- 
tution, and  will  not  be  declared  unconstitutional  and  void,  un- 
less it  clearly  appears  that  they  offend  some  provision  of  the 
constitution,    lb.  51. 

9.  The  act  to  establish  a  board  of  police  commissioners  of  the  city  of  Bir- 

mingham not  unconstitutional ,  as  denying  to  the  city  the  right  of 
local  self-government. — The  act  "To  establish  a  board  of  commis- 
sioners of  police  for  the  city  of  Birmingham,"  which  confers  on 
the  probate  judge  of  Jefferson  county  the  power  to  appoint  the 
commissioners,  but  does  not  in  express  terms  provide  that  the 
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commissioners  so  appointed  shall  be  residents  of  the  city  of  Bir- 
mingham, is  not  unconstitutional  because  of  such  omission  ;  the 
controlling  purpose  of  the  act  being  to  provide  an  efficient  en- 
forcement of  the  police  powers  of  Birmingham,  and  the  inten- 
tion that  the  commissioners  to  be  appointed  shall  be  residents 
of  the  said  city  being  manifest  on  the  face  of  the  statute  itself. 
(Coleman,  J.  concurring  in  the  conclusion,  but  not  in  the  reason 
therefor.)    lb.  51. 

10.  Legislative  enactments;  when  they  go  into  operation. — Legislative  en- 

actments and  their  provisions  go  into  immediate  operation,  un- 
less by  force  of  some  general  law,  or  some  provision  contained 
in  the  act  itself,  the  operation  is  postponed,  and  the  special  pro- 
vision fixing  such  postponement  must  be  in  terms  so  clear  and 
certain  as  to  admit  of  no  other  rational  interpretation.    lb.  51. 

11.  Termination  of  the  tenure  of  former  officer*  upon  appointment  under 

a  new  statute. — Under  the  act  establishing  the  board  of  police 
commissioners  for  the  city  of  Birmingham,  which  provided  for 
the  appointment  of  commissioners  by  the  probate  judge  of  Jef- 
ferson county  on  a  certain  day.  the  tenure  of  the  several  police 
officers  serving  at  the  time  of  the  passage  of  said  act  terminated 
so  soon  as  the  police  commissioners  were  appointed  by  the  pro- 
bate judge;  their  appointment  necessarily  annulling  the  power 
under  which  the  former  police  officers  held.     lb.  51. 

12.  Act   not   unconstitutional  because  the  title  fails  to  express  Oie  object  to 

determine  the  terms  of  the  police  officers. — The  title  of  a  legislative 
enactment  as  "An  act  to  establish  a  board  of  commissioners  of 
police  for  the  city  of  Birmingham,  Alabama,"  implies  the  in- 
sertion in  the  act  of  all  powers  reasonably  necessary  to  the  effi- 
cient admin irtration  of  the  police  department  of  the  city  by  the 
f>olice  to  be  appointed,  which  includes  the  power  to  appoint  po- 
ice  officers ;  and  the  fact  that  this  power  to  appoint  is  effected 
by  cutting  off  the  terms  of  the  incumbents  does  not  render  the 
act  unconstitutional,  because  that  object  is  not  expressed  in  the 
title ;  the  title  of  the  act  being  sufficiently  comprehensive  to  in- 
clude this  result.  lb.  51. 
13.-  Issue  of  stock  by  corporation;  when  presumed  to  be  legal. — When  it 
is  shown  that  all  the  capital  sjpck  of  a  corporation  has  been  sub- 
scribed and  paid  for  in  full,  and  there  is  no  evidence  as  to  the 
value  of  the  consideration  paid  for  said  stock,  it  will  be  pre- 
sumed that  it  was  adequate,  and  a  court  can  not  declare  the 
issue  of  such  stock  fictitious  or  violative  of  Article  XIV,  §  6  of 
the  constitution,  or  of  section  1662  of  the  Code  of  1886.  /*ir»V» 
r.  Montgomery  Furnace  <i*  <*h.  Co.,  1*7. 

14.  Subscribers   to   corporate   bonds ;   nhen    not   liable  as  stockholders. — 

When  stock,  which  has  been  subscribed,  paid  for  and  issued, 
upon  adequate  consideration,  is  by  the  holders  thereof  placed 
in  the  hands  of  a  trustee  to  be  paid  over  to  subscribers  for  lx>nds 
of  the  corporation,  when  their  subscriptions  to  such  bonds  are 
paid  in  full,  such  stock,  so  delivered  to  the  trustee,  may  be 
transferred  by  hi  in  to  the  subscribers  for  bonds,  upon  payment 
of  their  subscriptions,  without  contravening  the  Constitution 
and  statutes  of  the  State,  (Const.  Art  XIV,  $  6  ;  Code,  $  1662) ; 
and  the  failure  to  pay  their  subscriptions  for  the  bonds,  does 
not  make  such  subscribers  for  said  bonds  liable  upon  the  stock 
agreed  to  be  delivered,  as  upon  unpaid  subscription  for  stock. 
lb  1*7. 

15.  Contracts  violative  of  the.  constitution  and  laws. — All  contracts  hos- 

tile to  or  violative  of  the  State  constitution  and  laws,  or  offen- 
sive to  thr  public  policy  of  the  United  States,  are  invalid  and 
can  not  be  made  the  basis  of  a  recovery  in  any  suit,  Haucrwas 
v.  (ioodloe.  10 J. 
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16  Contract  r'udatiee  of  the  public  policy  of  the  United  State*. — A  verbal 
contract  by  one  who  makes  a  homestead  entry  of  Government 
land  and  fails  to  perfect  the  same,  to  purchase  such  lands  under 
the  act  of  Congress  of  June  15,  1880,  (■  Sup.  Rev.  Stat.  p.  358), 
and  upon  receipt  of  patent  convey  the  lands  to  the  one  who  fur- 
nishes the  money  with  which  to  make  the  purchase,  is  violative 
of  the  policy  of  the  general  government,  and  can  not  be  made 
the  basis  of  equitable  relief  to  enforce  a  trust  in  such  lands  in 
favor  of  the  one  whose  money  was  used  in  paying  therefor.  Mul- 
loy  r.  Cook,  17S. 

17.  Penal  statute*;  act  regulating  the  doing   of  business  by  foreign  cor- 

poration* in  this  State. — The  act  approved  February  28,  1887,  "to 
give  force  and  effect  to  section  4,  Article  XIV  of  the  constitu- 
tion, "  which  regulates  the  manner  of  conducting  business  in 
this  State  by  foreign  corporations,  which  prescribes  the  penal- 
ties for  the  violation  of  the  fundamental  law  in  reference  there- 
to, and  which  provides  means  for  the  enforcing  and  collecting 
such  penalties,  is  a  penal  statute  under  the  law  (Code,  $  3705), 
and  did  not  go  into  effect  until  thirty  days  after  the  adjourn- 
ment of  the  General  Assembly  at  which  it  was  passed  ;  the  act 
itself  not  specifically  providing  for  an  earlier  date  for  it  to  take 
effect.     Boss  r.  Xew  Eng.  Mortg.  See.  Co.,  .i*U. 

18.  Mortgage  to  foreign  corporations;  when  not  controlled  by  act  approred 

February  JS,  /«W. — The  act  approved  February  28,  1887,  "to 
give  force  and  effect  to  section  4,  Article  XIV  of  the  constitu- 
tion," is  a  penal  law,  and  a  mortgage  executed  by  a  resident  of 
this  State  to  a  foreign  corporation  on  March  1,  887,  being  exe- 
cuted within  thirty  days  after  the  adjournment  of  the  General 
Assembly,  at  which  said  act  was  passed,  is  not  governed  by  its 
provisions,  and  not  being  violative  of  any  other  statute,  is  a 
valid  and  binding  contract  between  the  parties.     lb.  ;ic>J. 

19.  Constitutionality   of  statute   regulating   descents   and  succession    to 

property. — The  act  approved  February  12,  1885,  (Sess  Acts  1884- 
85,  p  li 4),  which  provides  for  the  setting  apart  of  the  home- 
stead exemption  to  the  widow,  and  defines  her  estate  therein, 
is  constitutional,  since  "each  State  has  the  right  to  enact  laws 
for  the  regulation  of  descents  and  succession  to  property  with- 
in its  limits."     Smith  et  al  e.  Bout  well  et  «/,  .17. i. 

20.  Liability  of  municipality  for  damages  for  changing  grade  of  streets. — 

Under  I  he  constitutional  provisions  now  of  force,  (Const.  Art. 
XIV,  $  7),  n  municipal  corporation  is  liable  in  damages  for  in- 
juries caused  to  property  abutting  on  the  street,  by  so  changing 
the  grade  of  said  street  as  to  prevent  the  natural  How  of  the 
water  from  said  adjacent  property.  (City  Council  v.  Town- 
send,  80  Ala.  489,  s.  <\  84  Ala.  47-',  overruled  to  this  extent.) 
Town  of  A  en  nd  ale  r.  Mr  Fart  and  et  ah  •#»'/. 

21.  Unconstitutionality  of  act  extending  operation  of  former  act. — The  act 

approved  February  9,  1893,  entitled  "An  act  to  declare  inopera- 
tive an  act  entitled  4An  act  to  change  the  boundary  line  between 
the  counties  of  Talladega  and  Clay  in  this  State,'  approved  Jan- 
uary 10,  1877,  and  to  provide  for  the  location  of  the  line  between 
said  counties,"  is  violative  of  so  much  of  section  2,  Article  IV 
of  the  constitution  as  provides  that  no  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or  conferred  by 
reference  to  its  title  only.     Miller,  Judge  civ.  r.  Berry,   ~>,il. 

22.  Title  and  subject  matter  of  statutes  antler  constitutional  prorisions. — 

The  act  approved  February  1,  'H93,  entitled  "An  act  to  pro- 
vide for  and  regulate  the  pay  <>f  State  witnesses  in  Tuscaloosa 
county,"  (Acts  1892-',  pp.  934-930),  is  violative  of  the  constitu- 
tional provision  that  "each  law  shall  contain  but  one  subject 
which  shall  be  clearly  expressed  in  its  title,"  (Const.  Art.   IV, 
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$  2),  because  the  said  act  not  only  undertakes  to  provide  for 
and  regulate  the  payment  of  State  witnesses,  but  also  the  pay- 
ment of  officers'  costs  accruing  in  behalf  of  the  State,  which 
latter  provision  was  to  a  subject  matter  not  expressed  in  the  cap- 
tion of  the  act.     Yerby  v.  Cochrane,  .54 J. 

23.  Same;  irfien  whole  act  declared  void. — Since  the  provisions  of   said 

act  in  relation  to  the  payment  of  officers'  costs  (the  subject  not 
expressed  in  the  title)  can  not  be  separated  from  the  provisions 
in  reference  to  the  payment  of  State  witnesses,  so  that  the  for- 
mer may  be  stricken  from  the  act  and  leave  the  statute  com- 
plete within  itself,  capable  of  being  executed,  and  wholly  inde- 
pendent of  those  provisions  which  are  rejected,  the  whole  act  is 
void.     lb.  041. 

24.  Same. — When  a  statute  contains    two  subject  matters,   only   one 

of  which  is  clearly  expressed  in  the  title,  and  the  provisions  in 
reference  to  these  separate  subjects  are  not  separable,  so  that 
the  provisions  in  reference  to  the  subject  which  is  not  ex- 
pressed in  the  title  can  not  be  stricken  out  and  leave  the  act 
to  operate  according  to  its  terms  and  the  clear  intent  of  the 
legislature,  the  whole  of  the  act  is  unconstitutional  and  void. 
lb  541. 

CONTEST  OF  ELECTIONS— 

1.  When  probate  judge  incompetent  to  hear  an  election  contest — Where 

a  contest  of  the  election  of  a  tax  collector  is  instituted  before  a 
probate  judge,  who  wras  declared  elected  at  the  same  time  as 
was  the  contestee,  and  whose  election  was  being  contested  be- 
fore the  judge  of  the  circuit  court  upon  the  same  grounds  spec- 
ified in  the  statement  of  contest  hied  by  the  contestant,  such 
probate  judge,  although  not  disqualified  under  constitutional 
and  statutory  provisions,  has,  under  the  doctrine  of  the  com- 
mon law,  such  personal  interest  in  the  questions  involved  as  to 
render  him  incompetent  to  hear  and  determine  the  contest,  and 
to  justify  him  in  declining  to  do  so.     Medlin  r.  Taylor,  Ji<J. 

2.  When    rulings   by  judge  of  probate  in  election  contest  not  reviewed  on 

appeal. — Under  the  statutory  provision,  that  "In  contested  elec- 
tion cases  tried  by  the  judge  of  probate,  an  appeal  lies  to  the 
circuit  court,  to  be  tried  de  twro"  (Code,  $  43.'),  rulings  made  by 
the  judge  of  probate  in  contest  proceedings  instituted  before 
him,  even  though  erroneous,  which  were  not  carried  into  the 
rulings  of  the  circuit  court  on  appeal  from  the  probate  court, 
will  not  be  reviewed  by  the  supreme  court.  Tnrnipseed  r.  Jones, 
69.L 

3.  When  remedial  statute  goes  into  operation. — A  statute  to  provide  for 

and  regulate  contests  of  elections,  being  remedial  in  its  charac- 
ter, and  not  prescribing  punishments  or  penalties,  becomes  op- 
erative and  is  of  force  during  the  entire  day  on  which  it  was  ap- 
proved ;  the  law  in  reference  thereto  not  regarding  a  fraction  of 
a  day.     lb.  r>M. 

4.  When  statute   repealed  by  later  statute. — "When  a  statute  to  provide 

for  and  regulate  contests  of  elections  expressed  the  intention 
and  attempt  to  repeal,  by  numbers,  every  section  of  the  Code 
providing  for  and  regulating  contests  of  elections,  and  is  not  a 
re-enactment  of  the  sections  attempted  to  be  repealed,  but  is  the 
enactment  of  a  new  statute,  with  substantially  different  provis- 
ions, the  said  sections  of  the  Code  are  repealed  and  destroyed  by 
the  later  statute.     lb.  .rM. 

5.  Effect  0/  repealing  statute    upon  pending  contest.- -The  repeal  of  a 

statute  upon  the  very  day  judgment  is  rendered  in  a  proceeding 
commenced  under  its  provisions  puts  an  end  to  such  suit.  lb.»9J. 
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6  Same. — Where,  on  the  very  day  a  judgment  is  rendered  in  a  con- 
test of  election  proceedings,  instituted  under  the  several  sec" 
tions  of  the  Code  providing  therefor,  the  Governor  approved  an 
act  to  provide  for  and  regulate  contests  of  elections,  which  re- 
pealed the  sections  of  the  Code  under  which  the  contest  was  in- 
stituted, the  case  falls  within  the  influence  of  the  later  statute, 
and  the  repeal  of  the  statutory  provisions  under  which  the  pro- 
ceedings were  commenced  puts  an  end  to  the  contest.    Ilf.  593. 

CONTRACTS— 

1.  "As  soon  as  possible"  in  a  contract  means  within  a  reasonable  time. 
The  stipulation  in  a  contract  for  the  completion  of  work  "as 
soon  as  possible,"  requires  the  work  to  be  completed  within  a 
reasonable  time,  or  within  such  time  as  is  reasonably  neces- 
sary, under  the  circumstances,  to  do  what  the  contract  required 
to  be  done.     Florence  Gas  it*  El.  Light  Power  Co.  v.  Ilanby,  15. 

!?.  Waiver  of  right  to  rescind  a  contract. — The  right  to  rescind  a  con- 
tract for  unreasonable  delay  in  the  completion  of  the  work 
agreed  to  be  done  is  waived  and  lost  by  the  acceptance  of  the 
work  done  in  its  incomplete  condition,  and  the  devoting  of  the 
same  to  the  objects  for  which  it  was  built.     lb.  15 

3.  Specific,  performance  of  a  contract;  when  not  enforceable. — When,  on 

a  bill  bled  by  the  receiver  of  a  dissolved  corporation,  seeking 
the  specific  performance  of  a  contract  made  between  such  cor- 
poration and  another  company,  it  is  shown  that  in  the  contract 
the  corporation,  of  which  the  complainant  is  the  receiver, 
agreed  to  construct  an  electric  light  plant  for  the  defendant 
corporation,  and  to  pay  off  debts  due  from  the  defendant  corpo- 
ration, some  of  which  were  secured  by  a  mortgage,  and  that 
the  defendant  agreed  to  issue  first  mortgage  bonds  to  the  con- 
struction company,  to  secure  the  debt  arising  from  the  per- 
formance of  the  work  stipulated,  with  leave  to  take  the  bonds 
in  absolute  payment  after  a  certain  time,  a  specific  perform- 
ance of  such  a  contract  can  not  be  decreed,  when  the  bill  con- 
tains no  averment  that  the  debts  due  from  the  defendant  to 
third  parties,  which  were  agreed  to  be  paid  by  the  construction 
company,  had  been  paid,  nor  an  averment  of  an  offer,  or  even  a 
readiness  or  willingness  to  pay  such  debts ;  the  failure  of  the 
construction  company  to  perform  its  part  of  the  contract  by 
paying  the  debts,  making  a  specific  performance  of  the  contract 
by  the  defendant,  by  the  delivery  of  first  mortgage  bonds,  im- 
possible,   lb.  15. 

4.  Partial  performance  of   work,  and   acceptance  thereof ;  sufficient  for 

establishment  of  mechanic's  and  mate  rial- man's  lien. — Although  a 
contract,  as  originally  made,  was  not  severable,  and  there 
could  have  been  no  recovery  for  work  done  under  it,  except 
upon  full  performance  of  the  contract,  still,  if  there  has  been  a 
part  performance  of  the  contract,  and  the  owner  has  accepted 
it  in  its  approximately  completed  condition,  and  is  using  it  for 
the  objects  for  which  it  was  built,  the  law  implies  a  promise  on 
his  part  to  pay  what  the  work  done  is  reasonably  worth,  and 
the  contractor  is  entitled  to  enforce  this  debt  by  a  mechanic's 
and  material  man's  lien.     lb.  15. 

5.  When  right  to  a  mechanic's  and  material-man's  lim    not  affected  by 

act  of  February  l.i,  IHU1. — When  a  contract  is  entered  into,  and 
the  work  and  materials  for  which  a  lien  is  sought  to  be  en- 
forced were  done  and  supplied,  and  a  bill  to  enforce  such  lien 
is  filed,  prior  to  the  passage  of  the  act  of  February  12,  1891, 
(Acts  1890-91,  p.  578),   providing  for   mechanic's  and  material- 

5 


Digitized  by 


Google 


746  INDEX. 

CONTRACTS—  Continued. 

man's  lien,  the  right  to  the  enforcement  of  such  lien  is  not 
affected  by  said  act.     lb.  lo. 

6.  Contract*  violative  of  the  constitution  and  laws. — All  contracts  hos- 

tile to  or  violative  of  the  state  constitution  and  laws,  or  offen- 
sive to  the  public  policy  of  the  United  States,  are  invalid  and  can 
not  be  made  the  basis  of  a  recovery  in  any  suit.  Ifauerwds  v. 
Goodloe,  ltu. 

7.  Contract  violative  of  the  public  policy  of  tlw  I'nited  States. — A  verbal 

contract  by  one  who  makes  a  homestead  entry  of  government 
land  and  fails  to  perfect  the  same,  to  purchase  such  lands  under 
act  of  Congress  of  June  15,  1880,  (1  Sup.  Rev.  Stat.p.  5o8),  and 
upon  receipt  of  patent,  convey  the  lands  to  the  one  who  furnishes 
the  money  with  which  to  make  the  purchase,  is  violative  of  the 
policy  of  the  General  Government,  and  can  not  be  made  the 
basis  of  equitable  relief  to  enforce  a  trust  in  such  lands  in  favor 
of  the  one  whose  money  was  used  in  paying  therefor.  Mnlloy  v. 
Cook,  17S. 

8.  Unauthorized  alteration  of  written  instrument. — Any  material  alter- 

ation of  a  written  instrument  after  its  execution,  without  the 
maker's  consent,  avoids  it,  and  discharges  the  maker  from  all 
obligations  depending  upon  it.     Green  v.  Sneed,  20o. 

9.  Same;  filling  blanks  in  excess  of  authority. — Where  one  of  the  par- 

ties to  a  written  instrument,  who  is  authorized  to  fill  a  blank 
in  the  instrument  in  a  certain  way,  or  by  insertion  of  a  certain 
amount,  inserts  in  the  blank  matters  or  an  amount  not  covered 
by  the  authorization,  such  alteration  is  material,  and  vitiates 
the  instrument  as  between  the  original  parties  thereto,  al- 
though the  alteration  was  not  made  with  fraudulent  intent. 
lb.  iOTu 

10.  Foreign  corporations;   executed  contracts. — Where   a   contract  has 

been  executed,  there  can  be  no  relief  granted  because  the 
transaction  originated  with  a  foreign  corporation,  which  had 
not  complied  with  the  statutory  requirements,  prescribing  the 
conditions  on  which  it  might  transact  business  in  this  State. 
Russell  v.  Jones,  JHl. 

11.  Unilateral  contract;   when    made   valid. — A  contract,    though  void 

when  made  for  the  want  of  mutuality  of  obligation,  becomes 
valid  and  binding,  upon  the  performance  by  the  promissee  of 
that  in  consideration  of  which  said  contract  was  made.  Sheffield 
Furnace  Co.  v.  I  full  Coal  &  Coke  Co.,  446. 

12.  Contract  of  purchase  and  sale  may  become  binding  though  unilateral 

when  made. — A  contract  of  purchase  and  sale,  conditioned  upon 
the  seller  being  able  to  have  certain  things  done,  though  void 
wThen  made  because  unilateral  and  imposing  no  enforceable  ob- 
ligation on  the  part  of  the  seller,  becomes  valid  and  mutually 
binding  upon  the  seller  being  able  to  have  done  the  things, 
upon  the  performance  of  which  the  contract  was  conditioned. 
lb.  4W- 

13.  Same. — Where  an  agreemenr  in  writing  evidences  a  sale  and  pur- 

chase of  a  certain  quantity  of  coke  at  a  specified  price,  pro- 
vided the  seller  is  able  to  induce  coke  manufacturers  to  build 
ovens  and  make  a  certain  portion  \>f  the  stipulated  amount  of 
coke,  and  provides  for  notice  by  the  seller  at  various  times 
mentioned  as  to  how  much  of  the  entire  quantity  of  coke  can 
be  supplied  during  certain  specified  periods,  and  recites  that 
the  conditions  of  sale,  binding  the  buyer  to  take  the  coke  as 
specified  and  giving  the  seller  the  option  to  furnish  it,  are  en- 
tered into  to  enable  the  seller  to  induce  the  manufacturers  to 
build  sufficient  ovens  by  promising  a  certain  sale  of  their  pro- 
duct at  a  fixed  price,  the  seller  obligating  himself  to  use  his 
best  endeavor  to  accomplish  this  end, — though   at  the  time 
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made  such  agreement  was  unilateral,  imposing  no  enforceable 
obligation  on  the  seller  and,  therefore,  not  binding  on  the 
buyer,  when  the  seller  induces  the  manufacturers  to  build 
ovens  sufficient  in  number  to  produce  the  requisite  quantity 
of  coke,  the  unilateral  agreement  is  converted  from  a  condi- 
tional and  optional  one  into  a  mutually  binding  contract,  im- 
posing mutually  enforceable  obligations  on  the  parties  thereto, 
for  the  breach  of  which  suit  can  be  maintained.     76.  446. 

14.  Agency. — Where  a  contract  of  sale   and   purchase  of  a  certain 

quantity  of  coke  is  made  between  a  furnace  company  and  a 
coke  company,  upon  condition  that  the  coke  company  is  able  to 
induce  coke  manufacturers  to  build  ovens  sufficient  in  number 
to  produce  the  requisite  quantity  of  coke,  and  it  is  provided 
therein  that  the  coke  company  will  give  notice  to  the  furnace 
company  as  to  how  much  of  the  entire  quantity  of  coke  can  be 
supplied  during  certain  periods,  it  being  stated  in  said  contract 
that  such  conditions  are  made  to  enable  the  coke  company  to 
induce  the  manufacturers  to  build  the  necessary  ovens,  for 
the  accomplishment  of  which  the  coke  company  is  to  use  its 
best  efforts,  there  is  no  relation  of  principal  and  agent  be- 
tween the  two  companies ;  the  coke  company  is  in  no  sense 
the  agent  of  the  furnace  company  to  purchase  coke  from  the 
manufacturers  for  the  latter  company's  benefit,  but  is  the 
seller  of  the  coke  on  its  own  account.  lb.  446. 

15.  (Jfiarge  to  the  jury. — Where,  in  an  action  against  the  buyer  for  the 

breach  of  a  contract  of  sale  of  coke  at  a  certain  price  per  ton, 
"f.  o.  b.  cars  at  Sheffield,  Alabama,"  there  is  evidence  tending 
to  show  that  after  making  the  contract  the  buyer  agreed  to  pay 
freight  on  shipments  as  received,  and  thereafter  paid  freight 
for  a  considerable  period  for  all  coke  which  was  delivered  to  it, 
without  objection,  a  charge  instructing  the  jury  that  "accord- 
ing to  the  written  contract  between  the  parties,  the  Hull  Coal 
&  Coke  Company  [the  seller]  was  bound  to  pay  the  freight  on 
the  coke  to  Shomeld,  and  the  defendant  was  not  bound  to  pay 
the  freight,  and  if  the  defendant,  at  the  instance  and  request  of 
the  plaintiff  voluntarily  paid  the  freight  up  to  the  1st  of  July, 
1888,  [the  time  of  the  last  shipment]  this  aid  not  bind  them  to 
pay  the  freight  afterwards,  nor  exempt  the  plaintiff  from  the 
obligation  to  pay  freight,"  is  free  from  error,  and  should  be 
given  ;  the  question  as  to  whether  the  original  contract,  in  re- 
spect to  the  payment  of  freight,  was  changed  by  a  subsequent 
binding  agreement  between  the  parties,  being  a  question  for  the 
determination  by  the  jury  from  the  evidence.     lb.  446. 

16.  Contract  of  sale;  reduction  of  freight  rates. — In  a  contract  of  sale  for 

a  stipulated  price  at  a  certain  place  of  delivery,  a  provision 
"that  it  is  understood  that"  the  seller  has  freight  rates  to  the 
point  of  delivery,  "on  which  the  above  price  im  based,  but  if, 
during  the  time  this  contract  is  in  force  this  rate  should  be  ad- 
vanced, then  the  buyer  has  the  option  to  take  any  undelivered 
portion  due  on  his  contract  at  the  advance,  or  of  cancelling  it 
provided  the  seller  does  not  elect  to  stand  said  advance,"  does 
not  entitle  the  buyer  to  the  benefit  of  reductions  of  freight 
rates  accruing  after  the  execution  of  the  contract,  and  while  it 
was  being  performed.     lb.  44a. 

17.  Renunciation  of  contract;  waiver  thereof. — Where  a  party  to  a  con- 

tract offers  to  waive  a  renunciation  of  said  contract  by  the  other 
party  on  certain  conditions,  but  the  latter  refuses  to  accept 
such  offer,  the  party  renouncing  can  not  complain  if  the  other 
party  does  finally  accept  and  act  upon  the  original  renuncia- 
tion,   lb.  446. 

18.  Contract  of  hiring;  right  of  employer  when  satisfaction  guaranteed. — 
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A  contract  of  hiring  by  which  the  employe1  "guarantees  to  give 
satisfaction,"  invests  the  employer  with  full  power  to  determine 
whether  the  labor  performed  is  satisfactory,  and  the  reason- 
ableness of  the  grounds  of  dissatisfaction  can  not  be  inquired 
into  by  a  court  in  an  action  brought  by  the  employe"  for  the 
wages  which  would  have  accrued  uncler  said  contract  subse- 
quent to  his  discharge.  Allen  v.  Mutual  Compress  Co.,  534. 
19.  Infants  ;  ratification  after  attaining  majority. — a  contract  by  an  in- 
fant, being  merely  voidable  and  not  void  by  reason  of  the  in- 
fancy, is  subject  to  ratification  after  attaining  majority,  and 
any  declarations  or  acts  by  the  infant,  after  arriving  at  full  age, 
that  clearly  recognize  the  existence  of  the  contract  as  a  binding 
obligation,  will  constitute  a  ratification,  although  at  the  time 
of  the  declaration  made  or  the  act  done  the  infant  did  not  know 
that  he  or  she  had  aright  to  avoid  the  contract.  Amer  MorUj. 
Co.  v.  Wright,  658. 

CORPORATIONS.— 

I.   CORPORATIONS  IN  GENERAL. 

1.  Agents  of  a  corporation;  appointment. — No   formalities  are  essen- 

tial to  the  appointment  of  an  agent  of  a  corporation  unless  ex- 
pressly provided  by  its  charter.  They  may  be  appointed  in  the 
same  manner  as  the  agents  of  individuals ;  and  if  a  person  is 
allowed  to  act  as  agent  for  a  corporation,  with  the  knowledge 
and  acquiescence  of  a  superior  agent,  or  of  one  in  authority  who 
has  power  to  appoint  him,  the  corporation  will  be  bound  by  such 
acquiescence,  and  can  not  repudiate  the  agency.  Tenn.  River 
Transportation  Co.  v.  Kavanaugh  Bros.,  1. 

2.  Power  of  general  agent  under  appointment  by  resolution  of  board   of 

directors. — An  agent  of  a  corporation,  who,  by  a  resolution  of 
the  board  of  directors  of  said  company,  is  "authorized  to  take 
full  charge  of  the  company's  business,  and  to  enter  into  such 
negotiations  and  contracts  as  he  thinks  best  for  the  company's 
interest,"  has  power  to  do  any  act  within  the  scope  of  the  busi- 
ness operations  of  the  corporation,  and  in  the  discharge  of  such 
duties  has  authority  to  appoint  an  agent  with  power  to  make 
contracts  to  bind  the  company.    lb.  1. 

3.  Same;  potter  of  local  agent    appointed    by  general  agent. — Where  a 

general  agent  of  a  corporation,  with  plenary  powers  conferred 
by  resolution  of  its  board  of  directors,  introduces  to  third  per- 
sons his  appointee  as  the  local  agent  of  the  corporation,  with 
the  assurance  that  any  transaction  hrid  with  tlie  said  local 
agent  would  be  entirely  satisfactory  to  and  approved  by  the  cor- 
poration, the  corporation  can  not  be  relieved  of  its  liability  on  a 
contract  made  by  such  local  agent  with  the  parties  to  whom  he 
was  introduced,  by  showing  that  the  contract  was,  in  fact,  in 
excess  of  his  powers.     Tb.  1. 

4.  Evidence  of  agency. — In  an  action   against  a  corporation  founded 

upon  a  contract  alleged  to  have  been  made  with  the  defendant's 
agent,  it  is  competent  to  prove,  as  tending  to  show  the  exist- 
ence of  the  agency,  that  the  alleged  agent  had  made  contracts 
with  other  persons  as  such  agent,  which  were  ratified  by  the  de- 
fendant corporation.     lb.  1. 

5.  Agent  of  corporation  at  a  particular  place;  irrelevant  testimony. — In 

an  action  against  a  corporation,  founded  upon  a  contract  made 
with  the  defendant's  agent,  the  question  at  issue  being  whether 
the  person  with  whom  the  plaintiffs  dealt  was,  in  fact,  the  de- 
fendant's agent  at  a  certain  place,  evidence  that  he  transacted 
business  for  the  corporation  at  another  place  sheds  no  light 
upon  the  inquiry,  and  is  irrelevant.     lb.  1. 
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6.  Admission*  oj  agent  against  his  principal;  admissibility  as  a  predi- 

cate/or impeachment. — Although  in  an  action  against  a  corpora- 
tion, founded  upon  a  contract  alleged  to  have  been  made  with 
the  defendant's  agent,  an  admission  made  by  such  agent  is  not 
competent  evidence  against  his  principal,  unless  that  admission 
was  made  in  company  with,  and  at  the  time  of  the  act  of  agency 
which  it  was  intended  to  explain  ;  still  the  question  which  calls 
for  such  evidence  may  be  admissible  for  the  purpose  of  laying  a 
predicate  for  the  introduction  of  impeaching  testimony,     lb.  1. 

7.  Exercise  by  agent  of  power*  not  expressly  conferred;   when  binding. — 

When,  in  the  discharge  of  the  duties  imposed  upon  him,  it  be- 
comes necessary  for  the  agent  of  a  corporation  to  take  inline- 
mediate  action,  and  a  consultation  with  the  governing  board 
would  be  impracticable,  such  agent  may,  in  the  interest  of  con- 
servation, exercise  powers  not  expressly  conferred  upon  him  ; 
and  such  action  is  binding  upon  the  corporation.     lb.  1. 

8.  Appointment  of  a  receiver  upon  a  bill  filed  to  dissolve  a  corporation. 

VVhen  a  bill  filed  by  stockholders  to  dissolve  a  corporation,  as 
provided  by  statute  (Code,  $  1683),  contains  averments  which 
show  a  necessity  for  the  appointment  of  a  receiver  for  the  cor- 
,  poration  pending  the  proceedings  for  dissolution,  a  chancery 
court  may  appoint  such  receiver.  Florence  (*as,  El.  Light  «fc 
Power  Co.  v.  Hanby,  15.  <. 

9.  Powers  of  receiver  appointed  pending  proceedings  for  the  dissolution 

of  a  coloration. — When  a  bill  which  seeks  the  dissolution  of  a 
corporation  contains  averments  showing  special  grounds  for  the 
appointment  of  a  receiver  pending  such  proceedings,  the  re- 
ceiver to  be  appointed  by  the  court  is  authorized,  not  only  to 
execute  and  perform  the  existing  contracts  of  the  corporation, 
but  also  to  enter  into  and  carry  out  new  contracts  in  behalf  of 
the  company.    lb.  15. 

10.  Appointment  of  receiver;  can  not  be  questioned  in  collateral  proceed- 

ings.— On  a  bill  filed  by  the  receiver  of  a  corporation,  wno  was 
acting  under  an  appointment  made  after  the  dissolution  of 
the  company  (Code,  $§  1'  83-86),  the  validity  of  his  former  ap- 
pointment as  receiver,  pending  the  dissolution  proceedings,  can 
not  be  assailed  ;  said  attack  being  made  in  a  collateral  proceed- 
ing,    lb.  15. 

11.  Power  of  receiver  of  dissolved  corporation  to  carry  out  existing  con- 

tract.— While  a  receiver,  apppointed  under  section  1686  of  the 
Code  has  no  authority,  as  a  general  rule,  to  carry  out  and  per- 
form existing  contracts  of  the  diss61ved  corporation,  and  can 
only  be  empowered  to  perform  such  conditions  as  are  prescribed 
by  said  section,  he  may  nevertheless,  complete  the  execution  of 
an  existing  contract,  when  such  execution  is  necessary  to  the 
discharge  of  the  duties  and  powers  expressly  imposed  and  con- 
ferred by  such  statute.     lb.  15. 

12.  Specific  performance  of  a  contract;  when  not  enforceable. — When,  on 

a  bill  nled  by  a  receiver  of  a  dissolved  corporation,  seeking  the 
specific  performance  of  a  contract  made  between  such  corpora- 
tion and  another  company,  it  is  shown  that  in  the  ..contract  the 
corporation,  of  which  the  complainant  is  the  receiver,  agreed  to 
construct  an  electric  light  plant  for  the  defendant  corporation, 
and  to  pay  off  debts  due  from  the  defendant  corporation,  some 
of  which  were  secured  by  a  mortgage,  and  that  the  defendant 
agreed  to  issue  first  mortgage,  bonds  to  the  construction  com- 
pany, to  secure  the  debt  arising  from  the  performance  of  the 
work  stipulated,  with  leave  to  take  the  bonds  in  absolute  pay- 
ment after  a  certain  time,  a  specific  performance  of  such  a  con- 
tract can  not  be  decreed,  when  the  bill  contains  no  averment 
that  the  debts  due  from  the  defendant  to  third   parties,  which 


Digitized  by 


Google 


750  INDEX. 

CORPORATIONS— Continued. 

were  agreed  to  be  paid  by  the  construction  company,  had  been 
paid,  nor  an  averment  of  an  offer,  or  even  a  readiness  or  willing- 
ness to  pay  such  debts ;  the  failure  of  the  construction  company 
to  perform  its  part  of  the  contract  by  paying  the  debts,  making 
a  specific  performance  of  the  contract  by  the  defendant,  by  the 
delivery  of  first  mortgage  bonds,  impossible,     lb.  15. 

13.  When  authority  of  a  corporation  is  to  be  presumed. — When  a  bill   is 

filed  by  the  receiver  of  a  dissolved  corporation  for  the  enforce- 
ment of  a  mechanic's  and  material-man's  lien,  and  the  specific 
performance  of  a  contract  for  certain  work  done,  it  is  to  be  pre- 
sumed, in  the  absence  of  any  averment  to  the  contrary,  that 
the  construction  company  was  authorized  by  its  charter  to  en- 
ter into  and  perform  the  contract  involved  in  said  suit.     lb.  15. 

14.  Acts  and  contracts  of  agent  as  binding  corporation;  ratification  — 

In  the  ordinary  dealings  of  construction  and  trading  corpora- 
tions, it  is  often  impracticable  for  a  company  to  speak  and  act 
through  its  governing  body,  and  when  acting  through  agents 
within  the  scope  and  purview  of  their  chartered  powers,  the 
same  intendments  and  complications  arise,  as  spring  out  of  sim- 
ilar actions  or  conduct  of  natural  persons ;  and  acts  of  a  person 
assuming  to  represent  such  corporation,  and  transactions  with 
him,  in  the  line  of  the  business  of  said  corporation,  even  though 
without  express  authority,  become  binding  on  the  corporation, 
if  subsequently  ratified  by  it,  and  such  ratification  maybe  made 
expressly  or  by  mere  acquiescence,  or  by  a  failure  to  repudiate 
the  act,  knowing  it  to  have«been  done.    Bibb  r.  Hall,  79. 

15.  Unauthorized  transfer  of  notes  by  officer  of  a  corporation;  ratification 

thereof. — A  corporation  was  formed  for  the  purpose  of  building  a 
railroad,  and  became  indebted  to  a  bank  for  money  borrowed  to 
carry  on  its  work.  The  corporation  was  forced  to  borrow  money 
almost  from  the  day  of  its  organization,  and  in  every  instance 
was  compelled  to  give  collateral  security ;  the  board  of  directors 
had,  in  many  instances,  authorized  the  transfer  of  collaterals 
by  the  president  for  the  purpose  of  borrowing  money ;  and  had 
even  authorized  the  mortgaging  of  its  lands  by  its  president  for 
that  purpose ;  the  books  of  the  corporation  were  kept  open  at 
their  principal  office,  and  all  transactions  were  entered  upon 
them  ;  and  the  directors  knew  of  the  large  indebtedness  of  the 
said  corporation  to  the  bank.  Without  express  authority  from 
the  directors,  or  the  stockholders,  the  president,  as  the  active 
financial  agent  of  the  said  corporation,  transferred  to  said  bank, 
as  collateral  security 'for  said  indebtedness,  a  note  of  subscrip- 
tion to  the  capital  stock  of  the  railroad  company,  which  had 
been  transferred  to  the  said  construction  company.  Subsequent 
to  this  transfer,  six  of  the  nine  directors  of  said  corporation  sep- 
arately signed,  but  not  at  a  meeting  of  the  directory,  a  paper 
ratifying  this  transfer  by  the  president  to  the  bank  of  the  said 
note  as  collateral  security.  Held,  that  said  transfer  was  ratified 
by  the  corporation,  and  was  binding.    lb.  79. 

16.  Formation  of  a  corporation  under  the  general  law;  legal  existence  can 

not  be  assailed  collaterally. — For  the  formation  of  a  corporation 
under  the  general  law,  a  substantial  compliance  with  all  the 
terms  of  the  general  corporation  law,  having  reference  to  the 
character  of  the  corporation  to  be  formed,  is  a  prerequisite  to  its 
organization  ;  but  when  an  association  of  persons  is  found  in  the 
exercise  and  user  of  corporate  franchises,  under  color  of  legal 
organization,  their  existence  as  a  corporation  can  not  be  in- 
quired into  collaterally.  The  corporation  exists  de  facto,  and  is 
subject  to  all  the  liabilities,  duties  and  responsibilities  of  a  cor- 
poration de  jure.  lb.  79. 
17    Estoppel  by  contract  with  a  corporation, — One  who  contracts  with 
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a  corporation  having  a  de  facto  existence,  and  the  reputation  of 
a  legal  corporation,  in  the  actual  exercise  of  corporate  powers 
and  franchises,  is  estopped  from  denying  the  legality  of  the  ex- 
istence of  the  corporation,  or  inquiring  into  the  irregularities 
attending  its  formation  to  defeat  a  contract,  or  to  avoid  the  lia- 
bility he  voluntarily  and  deliberately  incurred ;  and  especially 
is  this  true  as  to  stockholders  seeking  to  avoid  a  liability  to  cred- 
itors of  a  corporation. — lb.  79. 

18.  Repeal  of  general  corporation  law*;  effect  an  to  corporations  formed 

thereunder. — The  repeal  of  a  general  corporation  law  can  not  be 
construed,  in  the  absence  of  express  provisions,  as  intended  to 
repeal  the  charters  of  corporations  formed  under  such  law  pre- 
vibus  to  its  repeal,  when  the  manifest  purpose  of  the  repealing 
act  is  to  substitute  a  new  law,  extending  the  provisions  of  the 
old,  supplying  omissions,  and  perfecting  its  details,  without 
changing  its  general  policy,  or  interfering  with  corporations 
formed  under  it.    lb.  7(J. 

19.  Ratification  by  corporation  of  acts  by  its  promoters. — A   corporation, 

after  its  organization,  has  the  power  to  accept  and  ratify  the 
agreements  and  covenants  of  its  promoters,  made  to  effect  or 
carry  out  the  purposes  of  its  organization,  and,  when  accepted 
and  ratified,  such  agreements  and  covenants  are  mutually  bind- 
ing.    Davis  r.  Montgomery  Furnace  A'Ch.  Co.,  127. 

20.  Issue  of  stock  by  corporation ;  when  presumed  to  be  legal. — "When  it  is 

shown  that  all  tne  capital  stock  of  a  corporation  has  been  sub- 
scribed and  paid  for  in  full, and  there  is  no  evidence  as  to  the 
value  of  the  consideration  paid  for  said  stock,  it  will  be  pre- 
sumed that  it  was  adequate,  and  a  court  can  not  declare  the  is- 
sue of  such  stock  fictitious  or  violative  of  Article  XIV,  $0  of  the 
constitution,  or  of  section  1662  of  the  Code  of    886.     lb.U7. 

21.  Subscribers  to  corporate   bonds;    when   not  liable  as  stockholders. — 

When  stock,  which  has  bc»en  subscribed,  paid  for  and  issued, 
upon  adequate  consideration,  is  by  the  holders  thereof  placed 
in  the  hands  of  a  trustee  to  lie  paid  over  to  subscribers  for  bonds 
of  the  corporation,  when  their  subscriptions  to  such  bonds  are 
paid  in  full,  such  stock,  so  delivered  to  the  trustee,  may  be 
transferred  by  him  to  the  subscribers  for  bonds,  upon  payment 
of  their  subscriptions,  without  contravening  the  constitution 
and  statutes  of  the  State,  ( i  onst.  Art.  XIV,  $  6 ;  Code,  $  1662) ; 
and  the  failure  to  pay  their  subscriptions  for  the  bonds,  does 
not  make  such  subscribers  for  said  bonds  liable  upon  the  stock 
agreed  to  be  delivered,  as  upon  unpaid  subscription  for  stock. 
lb.  U7. 

22.  Subscribers  to  bonds  of  a  corporation;  liable  as  garnishees. — Where 

the  contract  of  subscription  to  bonds  of  a  corporation  provides 
that  upon  the  payment  of  the  entire  amount  of  the  subscription 
an  equal  amount  of  fully  paid-up  stock  of  the  corporation  shall 
be  paid  over  to  the  holders  of  the  bonds,  and  that  the  subscrip- 
tion is  to  be  paid  in  monthly  instalments  of  fixed  sums,  a  sub- 
scriber to  the  l)onds  under  such  contract,  who  has  paid  three  in- 
stalments, is  a  debtor  to  the  corporation  for  the  balance  due 
upon  his  subscription,  in  such  sort  as  to  be  subject  to  process  of 
garnishment  by  creditors  of  the  corporation,  and  liable  as  gar- 
nishee to  the  extent  of  such  balance  due  and  unpaid  upon  his 
subscription  for  the  bonds.     lb.  1.J7. 

23.  Lien  of  corporation   on  stock. — Section    1674  of  the  Code  of  1886, 

which  provides  that  "all  private  corporations  have  a  lien  on  the 
shares  of  its  stockholders,  for  any  debt  or  liability  incurred  to 
it  by  a  stockholder,  before  notice  of  the  transfer,  or  of  a  levy  of 
such  shares."  confers  the  lien  therein  provided  to  secure  debts 
which  had  been  contracted  before  its  enactment,  as  well  as  those 
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contracted  afterwards.  Birmingham  Trust  t(*  Sar.  Co.  r.  East 
Lake  Land  To.,  304 . 

24.  Bill  to  enjoin  sale,  of  stock;  necessary  arermenl*. — In  a   bill  by  a 

stockholder  to  enjoin  the  sale  by  the  corporation  of  his  stock,  in 
payment  of  his  debt  to  said  corporation,  on  the  ground  that  he 
has  a  claim  against  the  corporation  in  excess  of  his  alleged  in- 
debtedness, the  complaint  must  aver  some  fact  other  than  the 
existence  of  his  demand,  which  is  a  proper  subject  of  set-off  in 
order  to  give  his  bill  equity — such  as  the  insolvency  of  the  cor- 
poration, or  any  other  fact  respecting  his  alleged  claim,  which 
would  justify  the  interposition  of  a  court  of  equity.  Elliott  r. 
Sibley,  et  al.  344- 

25.  Bill  to  enjoin  sale  of  stock;  corporation  necessary  party. — Where  a 

bill  is  tiled  by  a  stockholder  to  enjoin  the  sale  by  a  corporation 
of  his  stock  to  settle  an  indebtedness  due  to  the  corporation, 
upon  the  ground  that  the  debt  is  not  due,  or  has  been  paid,  or 
that  the  corporation  is  indebted  to  the  shareholder  in  an  amount 
exceeding  that  claimed  to  be  due  the  corporation,  and  which 
prays  for  a  settlement  of  account,  the  corporation  itself  is  an 
indispensable  party.     lb  344. 

26.  Same;  complainant  must  offer  to  do  equity. — In  a  bill,   filed  by  h 

stockholder  to  enjoin  the  sale  of  his  stock  by  a  corporation,  on 
the  ground  that  the  corporation  is  indebted  to  him  in  an  amount 
exceeding  his  indebtedness,  and  which  also  prays  for  a  settle- 
ment of  account,  the  complainant  must  offer  to  do  equity  by 
averring  in  his  bill  a  readine  s  and  willingness  to  pay  whatever 
amount  may  be  ascertained  to  be  due  from  him  to  the  corpora- 
tion,    lb.  344. 

27.  Enforcement  by  a  corporation  of  a  lien  under  section  lt>74;  no  action 

by  directors  necessary. — In  order  that  a  corporation  may  enforce 
the  lien  given  it  by  statute,  (Code,  §  '»~4),  against  a  stockholder 
to  collect  a  past  due  indebtedness  from  him,  there  is,  prima 
facie,  no  action  necessary  on  the  part  of  the  directors ;  and  the 
averment  in  the  bill  filed  by  a  stockholder  to  enjoin  the  sale  of 
his  stock  to  collect  a  debt  fixed  by  contract,  that  the  directors 
of  the  corporation  have  taken  no  action  to  authorize  the 
threatened  sale,  can  not  give  the  bill  equity.     lb.  34 j. 

28.  Regularity  of  election  of  officers  of  a  corporation;  inquiry  by  court  of 

equity. — A  court  of  equity  will  inquire  into  the  regularity  of  the 
election  of  the  directors  of  a  corporation  only  when  the  ques- 
tion arises  incidentally  or  collaterally  in  a  suit  of  which  the 
court  otherwise  has  jurisdiction,  and  the  granting  of  the  relief 
prayed  for  depends  upon  its  decision,     lb.  344. 

29.  Bill  to  remove  directors  of  a  corporation  from  office;  want  of  equity. 

When,  in  a  bill  tiled  by  a  stockholder  to  enjoin  the  sale  by  the 
corporation  of  his  stock,  and  which  also  prays  for  the  removal 
from  office  of  certain  persons  claiming  to  be  directors  of  said 
corporation,  there  are  no  averments  which  show  that  complain- 
ant's defense  to  the  claim  of  the  corporation  is  in  any  way  af- 
fected by  acts  of  the  alleged  illegal  directors  of  the  corporation, 
the  bill,  while  perhaps  not  multifarious,  is  wanting  in  equity, 
so  far  as  it  seeks  to  have  the  said  directors  removed  from  office. 
lb  344. 

30.  Bill  filed  by  corporation;  failure  to  arer  a  right  to  acauire  prn/*rfy. 

A  bill  tiled  by  a  corporation  to  quiet  its  title  ana  to  remove  a 
cloud  therefrom  is  not  demurrable  because  it  fails  to  aver  that 
the  complainant  corporation  had  the  power  under  its  charter  to 
acquire  and  hold  the  lot ;  in  the  absence  of  proof  to  the  con- 
trary, the  corporation  will  be  presumed  to  have  had  such  power. 
Torrent  Fire  Engine  Co.  r.  City  of  Mobile,  559. 

31.  Bill  by  stockholder  to  enjoin  another  corjtoration  from  voting  its  stock 
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in  election  of  officers,  etc.;  laches. — "Where  a  bill  is  filed  by  stock- 
holders in  a  corporation  to  enjoin  another  corporation  own- 
ing a  majority  of  the  stock  of  the  former  corporation  from 
voting  its  stock  in  the  control  of  the  affairs  and  in  the  election 
of  the  officers  of  the  said  corporation,  the  fact  that  the  com- 
plainant stockholders,  after  full  knowledge  of  the  grounds  of 
complaint  alleged  in  their  bill,  or  full  opportunity  to  acquire 
such  knowledge,  acquiesced  in  the  acts  complained  of  for  more 
than  six  years,  does  not  debar  them  from  having  enjoined  such 
use  of  the  stock  in  the  future.     George  r.  Cen.  R.  Ji,  ti-  B.  Co.,  607. 

32.  Injunction    against   a  corporation  at  suit  of  stockholders;  previous 

request  to  directors  for  action. — A  minority  of  the  stockholders  of 
a  corporation  can  not  maintain  a  bill  in  equity  to  prevent  ille- 
gal action  on  the  part  of  the  majority,  without  a  previous  re- 
quest to  the  proper  officers  to  interfere,  and  their  failure  or 
refusal  to  do  so ;  but  when  it  is  shown  that  a  majority  of  the 
stock  of  said  corporation  is  owned  by  another  corporation, 
which  practically  creates  and  controls  the  managing  and  gov- 
erning bodies  of  said  corporation,  the  necessity  for  such  a  de- 
mand is  dispensed  with,  as  any  such  demand  would  be  fruit- 
•  le«s.    /.\  607. 

II.    FOREIGN  CORPORATIONS. 

33.  Foreign  corporations;  executed  contract. — Where   a  contract   has 

been  executed,  there  can  be  no  relief  granted  because  the  trans- 
action originated  with  a  foreign  corporation,  which  had  not 
complied  with  the  statutory  requirements,  prescribing  the  con- 
ditions on  which  it  might  transact  business  in  this  State.  Rhh- 
sell  v.  Jones,  461. 

34.  Penal  statutes;  act  regulating  the  doing  of  business  by  foreign  corpora- 

tions in  this  State. — The  act  approved  February  s-%  -8<S7,  "to  give 
force  and  effect  to  section  4,  Article  XIV  of  the  constitution," 
which  regulates  the  manner  of  conducting  business  in  this  State 
by  foreign  corporations,  which  prescribes  the  penalties  for  the 
violation  of  the  fundamental  law  in  reference  thereto,  and  which 
provides  means  for  the  enforcing  and  collecting  such  penalties, 
is  a  penal  statute  under  the  law  (Code,  §370o),  and  did  not  go 
into  effect  until  thirty  days  after  the  adjournment  of  the  (Jen- 
era1  Assembly  at  which  it  was  passed  ;  the  act  itself  not  specifi- 
cally providing  for  an  earlier  date  for  it  to  take  effect. — Ross  r. 
X.  E.Moi't.  Sec.  Vo.,  464. 

35.  Mortgage  to  foreign  corporations;   wh?n  not  controlled  bg  act  approved 

February  4S,  1SS7. — The  act  approved  February  '*,  *i  7,  "to  give 
force  and  effect  to  section  -I,  Article  XIV  of  the  constitution," 
is  a  penal  law,  and  a  mortgage  executed  by  a  resident  of  this 
State  to  a  foreign  corporation  on  March  1,  1887,  being  executed 
within  thirty  days  after  the  adjournment  of  the  General  Assem- 
bly, at  which  said  act  was  passed,  is  not  governed  by  its  pro- 
visions, and  not  being  violative  of  any  other  statute,  is  a  valid 
and  binding  contract  between  the  parties.     lb.  464. 

36.  Bill  to  cancel  mortgage;  offer  to  do  equity. — Before  a  court  of  equity 

will  grant  relief  on  a  bill  filed  to  have  a  mortgage  declared  void 
and  cancelled  as  violative  of  constitutional  and  statutory  pro- 
visions, the  complainant  must  offer  to  do  equity  by  refunding 
the  money  he  has  received  under  the  mortgage ;  but  an  offer  in 
such  a  bill,  that  if  the  debt  past  due  is  "held  valid  in  any  event, 
complainant  hereby  offers  and  is  able  and  willing  and  ready  to 
pay  the  same,"  is  not  such  an  offer  to  do  equity  as  the  law  re- 
quires.    //;.  464. 

37.  Same;   requisites    for   foreclosure. — Where   a  bill  is  filed  by  the 
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mortgagor  to  have  his  mortgage  declared  void  and  cancelled, 
there  can  be  no  decree  of  foreclosure  of  said  mortgage  (in  the 
absence  of  a  cross-bill  by  the  mortgagee,  praying  a  foreclosure), 
unless  the  complainant  in  his  bill  offers  to  do  equity,  and  sub- 
mits himself  to  the  authority  and  jurisdiction  of  the  court;  but 
an  averment  in  the  bill  that,  if  "the  court  should  ascertain  that 
said  mortgage  is  void,  and  should  order  a  reference  to  the  reg- 
ister to  ascertain  and  report  the  amount  due  from  the  com- 
plainant to  the  respondent,  he  is  ready  and  willing  to  pay  the 
same,"  is  neither  such  an  offer  to  do  equity,  nor  such  a  sub- 
mission of  the  complainant  to  the  authority  and  jurisdiction  of 
the  court  as  would  justify  a  decree  of  foreclosure.    lb.  $62. 

38.  Same;  wJien  decree  of  foreclosure  erroneous. — When,  on  a  bill  filed 

to  have  a  mortgage  executed  on  March  1,  1887,  to  a  foreign  cor- 
poration declared  void  and  cancelled,  as  violative  of  section  4,  Ar- 
ticle XIV  of  the  constitution  and  the  act  approved  February  8, 
1887,  to  give  force  and  effect  to  this  constitutional  provision, 
there  is  no  sufficient  offer  by  complainant  to  do  equity,  or  to  sub- 
mit himself  to  the  authority  and  jurisdiction  of  the  court,  and 
the  proof  shows  that  the  defendant  has  complied  with  the  re- 
quirements of  the  said  constitutional  and  statutory  provisions, 
at  the  time  of  making  the  loan  and  taking  the  mortgage  to  se- 
cure it,  a  decree  of  foreclosure  should  not  be  rendered,  but  the 
bill,  being  without  equity,  should  be  dismissed.    lb.  362. 

III.  MUNICIPAL   CORPORATIONS. 

39.  Duty  of  the    mayor  of  a  city. — It  is  the  duty  of  the  mayor  of  a 

city  to  take  judicial  notice  of  the  appointment  of  police  com- 
missioners for  his  city,  their  organization  and  selection  of  proper 
officers,  when  properly  certified  to  him :  and  he  could  not 
lawfully  refuse  to  administer  the  oath  of  office  to  an  officer  ap- 
pointed by  the  commission,  which  appointment  was  certified  to 
him,  nor  had  he  the  right  to  inquire  into  the  regularity  of  said 
appointment.     Fox  v.  McDonald,  61. 

40.  Construction  of  a  statute  incorporating  a  town. — An  act  of  the  gen- 

eral assembly  incorporating  a  town,  which  declares  that  the 
corporate  limits  shall  be  "one  mile  each  way,  north,  south,  east 
and  west  from  the  court  house  square,"  as  laid  out  by  a  land 
company,  will  be  construed  to  fix  the  boundary  lines  of  the 
corporate  limits  of  said  town  to  be  almost  a  circle,  with  a  radius 
of  one  mile,  with  its  center  at  the  court  house  square;  and  a 
place  of  business  two  hundred  yards  southwest  from  the  court 
house  square  is  within  the  corporate  limits.  Town  of  Lutrrne 
v.  Shows ,  .io9. 

41.  Liability  of  municipality  for  damages  for  changing  grade  of  streets. — 

Under  the  constitutional  provisions  now  of  force,  (Const.  Art. 
XIV,  §  7),  a  municipal  corporation  is  liable  in  damages  for  in- 
juries caused  to  property  abutting  on  a  street,  by  so  changing 
the  grade  of  said  street  as  to  prevent  the  natural  flow  of  the 
water  from  said  adjacent  property.  (City  Council  v.  Townsend, 
80  Ala.  489,  s.  <\  84  Ala.  472,  overruled  to  this  extent.  )—Town  of 
Arondale  r.  McFarland et  ah,  .i$l. 

42.  Action  under  sub-section  2  of  section  2 MO  of  the  ("ode;  sufficiency  of 

complaint. — In  an  action  against  a  municipal  corporation  by  a 
laborer  employed  by  it,  to  recover  damages  for  personal  in- 
juries, a  count  of  the  complaint  which  alleges  that  the  defend- 
ant, through  its  agents  and  employes,  intrusted  with  the  super- 
intendence of  the  work  of  digging  gravel,  buried  a  dynamite 
cartridge  where  said  gravel  was  being  dug,  and  that  the  plaintiff, 
being  employed  by  defendant,  was  required  to  work  at  the  place 
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where  the  dynamite  was  buried,  without  being  told  that  it  was 
there,  and  that  while  digging  as  directed,  not  knowing  the  dyn- 
amite was  buried  at  such  place,  struck  said  cartridge  causing  it 
to  explode  and  inflicting  upon  him  serious  personal  injuries, 
sets  forth  a  good  cause  of  action  under  sub-section  '  of  section 
2590  of  the  Code,  which  gives  a  right  of  action  to  an  employe 
"When  the  injury  is  caused  by  reason  of  the  negligence  of  any 
person  in  the  service  or  employment  of  the  master  or  employer, 
who  has  any  superintendence  intrusted  to  him,  whilst  in  the 
exercise  of  such  superintendence."  City  Council  of  Sheffield  v. 
Harris,  564- 

43.  Municipal  corporation  bound  hi/  act*  of  its  agent  or  employ  f;  when 
estopped  from  denying  the  legality  of  his  appointment. — Where  one 
has  served  a  municipal  corporation  in  the  capacity  of  superin- 
tendent of  certain  work  carried  on  by  said  city,  and  the 
municipal  authorities  have  accepted  such  service  and  re- 
ceived the  benefit  of  his  skill  and  labor,  the  municipal  corpora- 
tion can  not  avoid  its  responsibility  for  injuries  resulting  from 
his  negligence  in  the  doing  of  work  within  the  scope  of  the 
service  he  was  rendering,  by  denying  the  legality  of  his  appoint- 
ment,   lb.  564. 

44  Action  under  subsection  c2  of  section  2590  of  the  ('ode;  erroneous 
charge  to  tlie  jury. — In  an  action  against  a  municipal  corporation 
by  one  of  its  employes,  under  sub-section  -'  of  section  2590  of 
the  Code,  to  recover  damages  for  personal  injuries,  alleged  to 
have  been  caused  by  the  negligence  of  the  agent  or  employe!  of 
the  defendant  intrusted  with  the  superintendence  of  the  work 
at  which  the  plaintiff  was  engaged,  while  in  the  exercise  of 
such  superintendence,  in  allowing  a  dynamite  cartridge  to  be 
left  at  the  place  where  the  plaintiff  was  required  to  work,  it  is 
error  to  instruct  the  jury  that,  "If  the  dynamite  causing  the 
plaintiff's  injury  was  carelessly  and  negligently  left  buried  by 
the  defendant,  or  its  servants  or  agents  in  the  discharge  of 
their  duty,  before  the  plaintiff  was  employed  by  the  defendant, 
and  the  plaintiff  could  not  by  the  use  of  ordinary  care  and  dili- 
gence, or  precaution,  have  discovered  the  danger,  then,  I  charge 
you, that  the  defendant  is  liable  in  this  action,  and  your  verdict 
should  be  for  the  plaintiff  for  such  amount  as  you  believe  from 
the  evidence  he  was  damaged,  not  exceeding  $8,000" — the 
amount  sued  for.     lb.  564. 

COSTS. 

1.  Title  and  subject  matter  of  statutes  under  constitutional  provisions. — 

The  act  approved  February  21,  1893,  entitled  "An  act  to  pro- 
vide for  and  regulate  the  pay  of  State  witnesses  in  Tuscaloosa 
county,"  (Acts  1892-93,  pp.  934-936),  is  violative  of  the  consti- 
tutional provision  that  "each  law  shall  contain  but  one  subject 
which  shall  be  clearly  expressed  in  its  title,"  (Cons.  Art.  IV, 
$  2),  because  the  said  act  not  only  undertakes  to  provide  for 
and  regulate  the  payment  of  State  witnesses,  but  also  the  pay- 
ment of  officers'  costs  accruing  in  behalf  of  the  State,  which 
latter  provision  was  to  a  subject  matter  not  expressed  in  the 
caption  of  the  act.      Yerhy  v.  Cochrane,  541. 

2.  Same;  when  whole  act  declared  void. — Since  the  provisions  of  said 

act  in  relation  to  the  payment  of  officers'  costs  (the  subject  not 
expressed  in  the  title)  can  not  be  separated  from  the  provisions 
in  reference  to  the  payment  of  State  witnesses,  so  that  the 
former  may  be  stricken  from  the  act  and  leave  the  statute  com- 
plete within  itself,  capable  of  being  executed,  and  wholly  inde- 
pendent of  those  provisions  which  are  rejected,  the  whole  act  is 
void,     lb.  541- 
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3.  Same. — When  a  statute  contains  two  subject  matters,  only  one  of 
which  is  clearly  expressed  in  the  title,  and  the  provisions  in 
reference  to  these  separate  subjects  are  not  separable,  so  that 
the  provisions  in  reference  to  the  subject  which  is  not  ex- 
pressed in  the  title  can  not  be  stricken  out  and  leave  the  act  to 
operate  according  to  its  terms  and  the  clear  intent  of  the  legis- 
lature, the  whole  of  the  act  is  unconstitutional  and  void.  Ib.541m 

COUNTIES. 

1.  Creation  of  new   county;  transfer  of  administration  from  probate 

court  of  old  to  new  county. — The  legislature,  in  the  passage  of  the 
act  approved  December  7,  1866,  (Acts  1866-67,  p.  92),  creating 
the  county  of  Clay  out  of  portions  of  Talladega  and  Randolph, 
made  no  provision  concerning  the  administration  of  estates 
pending  in  the  probate  courts  of  the  old  counties ;  and  in  the 
absence  of  any  such  provision  such  administrations  continued 
in  the  probate  courts  of  the  parent  counties,  unaffected  by  the 
formation  of  the  new  county,  although  the  property  of  the  es- 
tate is  situated,  and  the  administrator  resides,  in  the  new 
county.    Page  et  al.  v.  Bartlelt  ct  al.y  193. 

2.  Same. — In  an  act  forming  a  new  county  out  of  portions  of  old 

counties,  a  provision  for  the  transfer  of  suits  pending  against 
defendants  from  the  courts  of  old  counties  into  those  of  the 
new,  withoul  referring  to  administrations  pending  in  the 
former,  is  to  be  construed  as  an  expression  of  legislative  intent 
that  such  administrations  should  not  be  removed  into  the  pro- 
bate court  of  the  new  county.    lb.  193. 

3.  Same;  transfer  of  administration  from  probate  to  chancery  court. — 

Where  an  act  forming  a  new  county  out  of  portions  of  two  old 
counties  makes  no  provision  concerning  the  administration  of 
estates  pending  in  probate  courts  of  the  older  counties,  if  it  be- 
comes necessary  or  proper  to  transfer  into  a  court  of  equity  the 
settlement  of  the  administration  of  an  estate  situated  in  the 
new  county,  but  which  was  pending  in  the  probate  court  of  one 
of  the  older  counties,  such  settlement  must  be  removed  into 
the  chancery  court  of  the  old  county  in  whose  probate  court 
such  administration  was  pending ;  the  chancery  court  of  the 
new  county  having  no  jurisdiction  thereof.    lb.  193. 

4.  Clerk's  fees  far  summoning  defendants  witnesses;  not  payable  out  of 

tliefint  and  forfeiture  funds—The  fees  of  a  clerk  of  a  court  for 
issuing  subpoenas  for  witnesses  in  a  criminal  case  at  the  re- 
quest of  a  defendant,  who  was  acquitted,  can  not  be  paid  out  of 
the  fine  and  forfeiture  fund  of  the  county  ;  such  services  of  the 
clerk  being  rendered  for  defendant  create  a  debt  against  him, 
and  must  be  paid  by  him.     Burgin  v.  Hawkins,  326* 

5.  Action  of  assumpsit  against  a  county;  when   not   maintainable. — An 

action  of  assumpsit  can  not  be  maintained  against  a  county,  to 
recover  the  amount  paid  for  the  hire  of  a  servant  to  keep  up  the 
fires  in  the  county  jail,  and  to  supply  it  with  water.  Marengo 
County  v.  Lyles,  4~S. 

6.  }Mien  mandamus  the  proper  remedy.     When    the  sheriff  or  jailor 

seeks  to  be  reimbursed  for  money  paid  for  the  hire  of  a  servant 
to  keep  up  the  fires  in  the  county  jail,  and  to  supply  the  jail  with 
water,  his  claim  must  be  presented  to  the  court  of  county 
commissioners,  and  upon  their  failure  to  allow  it,  his  reme- 
dy is  by  mandamus,  to  compel  said  court  to  make  the  proper  ap- 
propriation,   lb.  4J3. 

7.  County  certificates  not  commercial  paper.    County  certificates,    is- 

sued for  jurors'  and  bailiffs'  services,  are  not  negotiable  com- 
mercial paper,  and  the  purchaser  thereof  takes  them  subject  t  o 
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all  the  defenses  which  the  county  may  have  against  the  trans- 
ferror.   Allen,  Bethune  tt*  Co.  v.  McCreary  et  al,  514. 

8.  Purchase  by  treasurer's  deputy  of  county  certificates.    A  purchase 

by  a  county  treasurers  deputy,  who  performs  all  the  duties  of 
the  office,  of  jurors'  and  bailiffs'  certificates  when  he  has  county 
funds  in  his  hands,  and  which  he  does  not  account  for  on  the  ex- 
piration of  his  term  of  office,  is  in  law  a  payment  of  such  certifi- 
cates of  the  county  with  the  county  funds  which  were  unac- 
counted for,  and  the  transferee  of  the  deputy  can  not  collect 
them  from  said  treasurer's  successor  in  office.    lb.  &I4. 

9.  Title  and  subject  matter  of  statutes  under  constitutional  provisions. — 

The  act  approved  February  21,  1893,  entitled  "An  act  to  provide 
for  and  regulate  the  pay  of  State  witnesses  in  Tuscaloosa  coun- 
ty," (Acts  1892-93,  pp.  934-936,)  is  violative  of  the  constitutional 
provision  that  "each  law  shall  contain  but  one  subject  which 
shall  be  clearly  expressed  in  its  title,"  (Const.  Art.  IV,  $  2),  be- 
cause the  said  act  not  only  undertakes  to  provide  for  and  regu- 
late the  payment  of  State  witnesses,  but  also  the  payment  of  of- 
ficers' costs  accruing  in  behalf  of  the  State,  which  latter  pro- 
vision was  to  a  subject  matter  not  expressed  in  the  caption  of 
the  act.     Yerby  v.  Cochrane,  54.1. 

10.  Same;  when  whole  act  declared  void. — Since  the  provisions  of  said 

act  in  relation  to  the  payment  of  officers'  costs  (the  subject  not 
expressed  in  the  title)  can  not  be  separated  from  the  provisions 
in  reference  to  the  payment  of  State  witnesses,  ro  that  the  for- 
mer may  be  stricken  from  the  act  and  leave  the  statute  com- 
plete within  itself,  capable  of  being  executed,  and  wholly  inde- 
pendent of  those  provisions  which  are  rejected,  the  whole  act  is 
void.     lb  041. 

11.  Same.    When  a  statute  contains  two  subject  matters,  only  one  of 

which  is  clearly  expressed  in  the  title,  and  the  provisions  in  ref- 
erence to  these  separate  subjects  are  not  separable,  so  that  the 
provisions  in  reference  to  the  subject  which  is  not  expressed  in 
the  title  can  not  be  stricken  out  and  leave  the  act  to  operate  ac- 
cording to  its  terms  and  the  clear  intent  of  the  legislature,  the 
whole  of  the  act  is  unconstitutional  and  void.    lb.  541. 

12.  Unconstitutionality  of  act  extending   operation  of  former  act. — The 

act  approved  February  9,  1893,  entitled  "An  act  to  declare  inop- 
erative an  act  entitled  'An  act  to  change  the  boundary  line  be- 
tween the  counties  of  Talladega  and  Clay  in  this  State,'  ap- 
proved January  10,  :877,  and  to  provide  for  the  location  of  the 
line  between  said  counties,"  is  violative  of  so  much  of  section 
2,  Article  IV  of  the  Constitution  as  provides  that  no  law  shall 
be  revived,  amended,  or  the  provisions  thereof  extended  or  con- 
ferred by  reference  to  its  title  only.     Miller  v.  Berry,  581. 

13.  Act  to  pay  solicitors'  salaries;  counties'  right  to  surplus  in  the  state 

treasury. — Under  the  provisions  of  the  "act  to  pay  solicitor's  sal- 
aries," approved  February  L'8,  1887,  (Acts  1886-87,  p.  161),  there 
must  be  annual  adjustments  and  ascertainments  of  the  surpluses 
of  solicitors'  fees  paid  into  the  state  treasury  over  and  above  the 
salaries  of  solicitors,  by  deducting  the  aggregate  of  the  salaries 
of  solicitors  from  the  aggregate  of  all  solicitor's  fees  paid  into  the 
state  treasury  during  the  preceding  year,  from  whatever  source 
derived ;  and  each  county  is  then  entitled  to  receive  its  propor- 
tionate share  in  the  remainder.    Purifoy  v.  Andrews,  643. 

14.  Same;  computation  without  regard  to  judicial  circuits  or  act  of  Feb- 

ruary 25,  1889. — Such  annual  adjustments  and  ascertainments 
must  be  made  without  regard  to  the  judicial  circuits,  and  are 
unaffected  by  the  act  approved  February  25,  .889,  (Acts  1888-89, 
p.  55),  providing  for  payments  out  of  the  state  treasury  of  the 
costs  in  cases  where  the  defendants  are  sentenced  to  imprison- 
ment in  the  penitentiary.     lb.  648. 
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15.  Mandamus,  to  compel  auditor  to  draw  warrant  for  counties'  shares  of 
surpluses  in  state  treasury  from  solicitor's  fees.— After  adjustment 
and  ascertainment  of  the  surplus  of  solicitors'  fees  in  the  state 
treasury,  over  and  above  the  salaries  paid  solicitors,  as  provided 
by  act  of  February  28, 1887,  (Acts  1886-87,  p.  16.,)  the  auditor 
must  draw  his  warrants  on  the  treasurer  in  favor  of  the  coun- 
ties, respectively,  for  the  several  sums  ascertained  to  be  due 
them  ;  and  upon  his  refusal  to  do  so,  he  may  be  compelled  there- 
to by  mandamus,    lh.  6/t;i. 

COUNTY  TREASURER. 

1.  Purchase  by  treasurer'*  deputy  of  county  certificates.— A  purchase 
by  a  county  treasurer's  deputy,  who  performs  all  the  duties  of 
the  office,  of  jurors'  and  bailiffs'  certificates  when  he  has  county 
funds  in  his  hands,  and  which  he  does  not  account  for  on  the 
expiration  of  his  term  of  office,  is  in  law  a  payment  of  such 
certificates  of  the  county  with  the  county  funds  which  were 
unaccounted  for,  and  the  transferee  of  the  deputy  can  not  col- 
lect tbem  from  said  treasurer's  successor  in  office.  Allen, 
Bethune  &  Co.  v.  McCreary,  514. 

COURTS. 

I.     Commissioners  Court. 

1.  When  mandamus  the  proper  remedy. — When  the  sheriff  or  jailor 

seeks  to  be  reimbursed  for  money  paid  for  the  hire  of  a  servant 
to  keep  up  the  fires  in  the  county  jail,  and  to  supply  the  jail 
with  water,  his  claim  must  be  presented  to  the  court  of  county 
commissioners,  and  upon  their  failure  to  allow  it,  his  remedy 
is  by  mandamus,  to  compel  said  court  to  make  the  proper  ap- 
propriation.    Marengo  County  v.  Lylcs,  423. 

II.     Probate  Court. 

2.  Creation  of  new  county;  transfer  of  administration  from   probate 

court  of  old  to  new  county. — The  legislature,  in  the  passage  of 
the  act  approved  December  7,  1866  (Acts  1866-67,  p.  92),  creating 
the  county  of  Clay  out  of  portions  of  Talladega  and  Randol  ph, 
made  no  provision  concerning  the  administration  of  estates 
pending  in  the  probate  courts  of  the  old  counties ;  and  in  the 
absence  of  any  such  provision  such  administrations  continued 
in  the  probate  courts  of  the  parent  counties,  unaffected  by  the 
formation  of  the  new  county,  although  the  proper cy  of  the 
estate  is  situated,  and  the  administrator  resides,  in  the  new 
county.     Pajye  v.  Bartlett,  193. 

3.  Saane. — In  an   act  forming  a    new   county  out  of  portions  of 

old  counties,  a  provision  for  the  transfer  of  suits  pending 
against  defendants  from  the  courts  of  the  old  counties  into 
those  of  the  new,  without  referring  to  administrations  pend- 
ing in  the  former,  is  to  be  construed  as  an  expression  of  legis- 
lative intent  that  such  administrations  should  not  be  removed 
into  the  probate  court  of  the  new  county.     Ih.   193. 

4.  Same;  transfer  of  administration  from  prolmte  to  chancery  court. — 

Where  an  act  forming  a  new  county  out  of  portions  of  two  old 
counties  makes  no  provision  concerning  the  administration  of 
estates  pending  in  probate  courts  of  the  older  counties,  if  it 
becomes  necessary  or  proper  to  transfer  into  a  court  of  equity 
the  settlement  of  the  administration  of  an  estate  situated  in 
the  new  county,  but  which  was  pending  in  the  probate  court 
of  one  of  the  older  counties,  such  settlement  must  be  removed 
into  the  chancery  court  of   the  old  county  in   whose   probate 
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court  such  administration  was  pending ;  the  chancery  court  of 
the  new  county  having'  no  jurisdiction  thereof.     lb.   193. 

5.  No  appeal  lie*  from  a  judgment  of  a  prolxite  court  in  comlemnatUm 
proceedings  to  the  supreme  vrnirt. — No  appeal  lies  directly  to  the 
supreme  court  from  any  proceeding1,  judgment,  order  or  decree 
of  the  probate  court  made  or  entered  therein  in  proceeding's  to 
condemn  a  right  of  way  for  a  railroad,  as  provided  by  the 
statute,  (Code,  \\  3207-3320).  L.  A  X.  R  11.  Co.  v.  The  Pcoplen 
St.  Railway  &  Imp.  Co.,  331.      ' 

(i.  Pet  It  km  for  sale  of  land*  to  pay  decedent's  debts;  sufficient  a  verment*. 
A  petition  by  an  administrator  for  an  order  to  sell  lands  be- 
longing to  the  estate  of  his  intestate  for  the  payment  of  his 
debts  (Code,  $'i  2104,  2 10<S),  which  alleges  that  "the  personal 
property  of  said  estate  is  insufficient  for  the  payment  of  the 
debts  thereof,  and  that  therefore  it  is  necessary,  and  will  be 
to  the  interest  of  said  estate,  to  sell  the  lands  hereinafter 
named,  for  the  payment  of  the  debts  of  said  estate,"  is  suffi- 
cient to  confer  jurisdiction  on  the  probate  court  to  decree  a 
sale  of  said  lands      Kent  v.  Manuel,  334. 

7.  Decree  of  sale  of  decedenVs  lands;  presumption  In  favor  of  the  de- 

cree of  the  probate  court  on  collateral  attack. — When,  in  an  action 
of  ejectment,  a  decree  of  the  sale  of  decedent's  lands  is  at- 
tacked, on  the  ground  that  the  evidence  in  the  proceedings  in 
the  probate  court  was  not  taken  in  the  manner  required  by 
statute  (Code,  \  2111),  the  order  of  sale  of  said  lands  by  the 
probate  court  is  not  set  out  in  the  record,  but  the  statement  is 
macie  that  the  court  rendered  a  decree  ordering  said  lands  to 
be  sold  for  the  payment  of  the  debts  of  said  estate,  this  court, 
on  appeal,  will  presume  that  the  order  or  judgment  of  the  pro- 
bate court  contained  all  that  was  necessary  to  uphold  its  va- 
lidity, including  the  finding  that  proof  of  the  necessity  of  the 
sale  to  pay  the  debts  was  made  by  disinterested  witnesses,  as 
provided  by  the  statute,  and  that  such  order  was  sufficient. 
/  b.  334 

8.  Order  of  sale  collaterally  attacked;  error  must  ajflnnatipcly  appear 

on  the  face  of  the  record — When  a  decree  of  the  probate  court 
ordering  the  sale  of  the  decedent's  lands  for  the  payment  of 
debts  is  collaterally  attacked,  the  decree  will  not  be  annulled 
and  set  aside,  unless  the  matters  relied  on  as  avoiding  the  ad- 
judication appear  affirmatively  on  the  face  of  the  record.  lb. 
334. 

9.  Application  tu  mcate  proltate.  of  a  trill;  no  jyresumpthm  in  favor  of 

the  prolmte. — On  the  application  to  vacate  the  probate  of  a  will, 
there  is  no  presumption  in  favor  of  the  order  of  probate  ;  the 
petition  to  vacate  being  a  direct  and  not  a  collateral  attack. 
Heri'inas  v.  /iiekett*,  340. 
10.  When  mil mj  fry  judge  of  proltate  in  election  cimtest  not  reviewed  <m 
appeal. — Cnder  the  statutory  provision,  that  "In  contested 
election  cases  tried  by  the  jndge  of  probate,  an  appeal  lies  to 
the  circuit  court,  to  be  tried  de  nowi"  (Code,  3  432).  rulings- 
made  by  the  judge  of  probate  in  contest  proceedings  instituted 
before  him.  even  though  erroneous,  which  were  not  carried 
into  the  rulings  of  the  circuit  court  on  appeal  from  the  probate 
court,  will  not  l>e  reviewed  by  the  supreme  court.  Tnrnipseed 
v.  Jones,  r>*)3. 

CUSTOM   AND  ISAGE. 

1.  Custttm  and  usage. — The  fact  that  in  a  town  where  goods  were 
sold  by  a  travelling  salesman  by  sample,  there  prevails  a  cus- 
tom for  the  merchants  to  pay  said  salesmen  for  the  goods  pur- 
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chased,  does  not  authorize  or  justify  the  payment  to  such 
travelling  salesman,  the  agent  of  a  non-resident  firm,  unless  it 
is  also  shown  that  the  principal  had  notice  of  such  custom. 
Simon  tt  Son  v.  Johnson,  368. 

2.  Custom  and  usage;  Irrelevent  evidence. — In  an  action  on  a  verified 

account,  when  it  is  shown  that  the  account  sued  on  had  been 
paid  to  plaintiffs'  travelling  salesman,  who  sold  the  goods  by 
sample,  but  had  no  authority  to  receive  payment  therefor,  evi- 
dence that  in  a  town  where  the  sale  was  made  it  was  a  custom 
among  the  merchants  to  pay  the  travelling  salesman  for  goods 
purchased,  is  not  competent  in  the  absence  of  other  evidence 
tending  to  show  that  the  principal  had  notice  of  such  custom. 
lb.  368. 

3.  Custom  and  usage;  admissibility  of  evidence  thereof. — Evidence  of 

custom  and  usage  is  not  admissible  to  explain  or  extend  the 
meaning  of  a  written  contract,  unless  the  terms  of  such  written 
contract  are  ambiguous  and  uncertain.  Sheffield  Furnace  Co.  v. 
Hull  Coal  A  Coke  Co  .,  446'. 

4.  "/.  o.  />" ;  judicial  knowledge. — Courts  judicially  know  that  k4f.  o. 

b."  in  contracts  of  sale,  where  the  property  sold  is  to  be  trans- 
ported, mean,  "free  on  board"  the  cars  at  a  certain  place 
named  in  the  contract.     lb.  446. 

5.  Same;  evidence  of  custom  and  usage  — Where  a  contract  of  sale 

specifies  the  price  of  the  article  sold,  4*f.  o.  b.  cars"  at  a  certain 
place  of  destination,  named  in  the  contract,  parol  evidence  of 
the  custom  and  usage  as  to  the  payment  of  freight  on  the  par- 
ticular article  sold,  which  would  give  to  the  terms  a  different 
meaning  or  operation  than  would  have  attached  had  the  words 
of  which  they  are  the  initials  been  originally  inserted  in  the 
contract,  is  inadmissible :  in  such  a  contract  the  price  stipu- 
lated is  for  the  articles  free  on  board  the  cars  at  the  place  of 
destination,  and  does  not  impose  upon  the  buyer  the  duty  of 
paying  the  freight  thereon.     lb.  446. 

DAMAGES. 

1.  ActUm  on  replevy  Imnd;  plaintiff  entitled  to  compenxatUm  for  damage 

to  property  Injured;  evidence  of  (U  image  admissible  — When,  after 
the  execution  of  a  replevy  bond  by  the  defendants  in  an  action 
of  detinue,  and  pending  the  suit,  a  portion  of  the  property  re- 
plevied is  damaged,  but  not  wholly  destroyed,  by  fire,  the 
plaintiff  is  entitled  to  compensation  for  the  injury  to  the  prop- 
erty, and  evidence  tending  to  show  the  amount  of  damage  is 
competent  and  relevant.     Heord  v.  Hicks,  102. 

2.  Same;  waiver  of  vial m  for  damages  by  plaintiff  a  question  for  the 

jury. — In  an  action  on  a  replevy  bond,  when  there  is  testimony 
tending  to  show  that  after  the  alleged  tender  of  the  property 
replevied  by  the  defendants,  the  plaintiff  exercised  control 
over  the  property  tendered,  it  is  a  question  for  the  jury, 
whether  or  not  he  refused  such  property,  and  shall  be  held  to 
have  waived  his  claim  for  damages  to  it  while  in  defendant's 
possession.     lb.  102. 

3.  New  trial;  excessive  danuiyes. — In  an  action  by  contractors  for  re- 

fusing to  permit  them  to  perform  the  contract  to  build  store- 
houses for  defendants,  at  the  gross  price  of  $4,500,  where  one 
of  the  plaintiffs,  as  a  witness,  estimated  the  cost  to  build  at 
$3,040,  but  omitted  from  his  estimate  certain  items  of  cost  to 
his  firm,  the  propriety  of  including  which  was  not  questioned 
when  testified  to  by  an  expert,  who  placed  their  cost  at  $1,100. 
a  judgment  for  the  plaintiff  in  the  sum  of  $500  is  excessive : 
and  the  court,  on  plaintiff's  refusal  to  abate  their  judgment 
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to  the  extent  of  $150,  properly  grants  a  new  trial,  on  motion 
of  the  defendant.     Pritwe  A  HUirhmnn  v.  BixHlnyer,  358 

4.  Liability  of  municipality  for  damayai  for  changing  grade  of  Htrcvt*. 

Under  the  constitutional  provisions  now  of  force  (Const.  Art. 
XIV,  %  7),  a  municipal  corporation  is  liable  in  damages  for  in- 
juries caused  to  property  abutting  on  a  street,  by  so  changing 
the  grade  of  said  street  as  to  prevent  the  natural  flow  of  the 
water  from  said  adjacent  property.  (City  Council  v.  Townsend, 
80  Ala.  489,  8.  c.  84  Ala.  472,  overruled  to  thiscxtent.)  Town  of 
Avondale  v.  McFarland,  381. 

5.  Plea  of  set-off;  when  not  sustained  by  evidence. — When,  in  an  action 

on  a  note,  there  is  interposed  a  plea  of  set-off,  founded  upon 
damages  claimed  by  reason  of  plaintiff's  failure  to  deliver  cer- 
tain goods  as  agreed  upon  when  the  note  sued  on  was  executed, 
but  the  defendant  does  not  introduce  evidence  of  the  difference 
between  the  contract  price  of  the  goods  and  their  value  at  the 
time  and  place  of  delivery,  and  thereby  fails  to  furnish  a  basis 
for  the  ascertainment  of  the  damages  claimed,  the  plea  of  set- 
off is  not  sustained,  and  judgment  should  be  rendered  for 
plaintiff  on  such  plea.    Harwell  ct*  Clark  v.  Lehman  d*  Son,  tUo. 

Measure  of  Damages. 

6.  Measure  of  damages  in  trover  for  conversion  of  wood. — In  an  action 

of  trover  for  the  conversion  of  wood  wrongfully  cut  from  the 
leased  premises,  the  measure  of  damages  is  the  value  of  the 
wood  at  the  time  of  the  conversion,  with  interest  to  the  time  of 
trial.     Brooks  v.  Rogers,  111. 

7.  Charges  invasive  of  the  province  of  the  jury. — In  an  action  of  trover 

for  the  conversion  of  timber  wrongfully  cut  from  the  leased 
premises,  a  charge  instructing  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  cut  down  the  trees  and  con- 
verted them  under  the  belief  that  he  had  the  right  to  do  so 
under  the  lease,  they  "should  fix  the  value  of  the  wo<xl  at  the 
place  it  was  cut,  after  deducting  the  cost  of  cutting  the  same, 
and  after  deducting  the  cost  of  hauling  the  same,"  is  properly 
refused  as  being  invasive  of  the  province  of  the  jury.     lit.  ill. 

8.  Charge  as  to  the  assessment  of  damages;    when  erroneous. — In  an 

action  for  malicious  prosecution,  an  instruction  to  the  jury 
that,  if  the  prosecution  was  instituted  maliciously  and  without 
probable  cause,  the  jury  might  find  for  the  plaintiff,  and  assess 
damages  in  such  an  amount  as  they  determined  the  plaintiff 
was  entitled  to,  without  direction  as  to  the  elements  of  dam- 
ages or  the  principles  by  which  the  jury's  discretion  should  be 
governed,  is  erroneous  and  should  not  be  given.  Marks  v.  Hast- 
ings, it  Hi. 

DEBT  AND  DEBTOR. 

1.  Promises  to  pay  the  debt  of  another. — A  promise  of  one  person  to 

pay  a  debt  due  from  him  to  another,  for  a  valuable  considerar 
tion,  enures  to  the  benefit  of  the  latter,  if  he  elects  to  claim  the 
benefit  thereof;  and  he  may  sue  in  his  own  name  .to  recover  the 
amount  so  agreed  to  be  paid.     Xorth  Ala.  Per.  f'o.  r.  Short,  333. 

2.  Application  of  a  payment  on   a  debt;  right  of  creditor  in  absence  of 

specific  direction. — A  debtor  may,  at  the  time  of  payment,  direct 
its  application  ;  but  if,  at  the  time  of  payment,  he  is  indebted 
to  the  same  creditor  in  two  separate  accounts,  and  fnils  to  give 
any  direction  as  to  how  the  said  payment  shall  be  applied,  the 
creditor  has  the  right  to  apply  it  to  either  one  of  his  debts  ;  and 
when  so  applied,  at  the  time  of  payment,  both  parties  are 
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bound  by  such  application,  which  can  not  be  changed  except  by 
mutual  consent.     Kent  &  Barnett  v.  Marls  <£•  (iayle,  MO. 

3.  Burden  of  proving  specific   direction. — The   burden  of  proving  an 

alleged  specific  direction  as  to  the  application  of  a  payment 
upon  a  debt  to  a  creditor,  is  upon  the  debtor  who  affirms  such 
spec  i  al  d  i  rec  ti  on .    Ih .  MO. 

4.  Statute  of  frauds;  promise  to  answer  for  debt,  default  or  miscarriage 

of  another — When,  at  the  instance  of  one  person,  goods  are  sold 
to  another  for  his  sole  use  and  benefit,  and  any  credit  whatever 
is  extended  to  the  party  to  whom  the  consideration  moves,  the 
debt  is  that  of  the  latter,  and  the  other  party's  obligation  is 
that  of  guarantor,  which,  under  the  statute  (Code,  §  173  ),  to 
be  binding  must  be  in  writing.  Webb  v.  Hawkins  Lumber  Co.. 
GSO. 

5.  Same. — When  in  an  action  to  recover  for  goods  sold,  it  is  shown 

that  the  defendant  applied  to  the  plaintiff  to  fill  an  order  for 
another  person,  and  said  that  he,  the  defendant,  "would  guar- 
antee the  bill  and  pay  for  it,"  and  that  thereupon  the  goods 
were  shipped  and  the  account  was  charged  on  the  books  of  the 
plaintiff  to  the  person  for  whom  the  goods  were  bought,  and 
that  the  plaintiff  looked  for  payment  to  both  the  defendant  and 
the  person  for  whom  the  goods  were  bought,  the  promise  of  the 
defendant  was  to  answer  for  the  debt,  default  or  miscarriage  of 
another  (Code,  §  1730,  and*  to  be  binding  should  have  been  in 
writing,  expressing  a  consideration  signed  by  him.     lb.  6S0. 

6.  Fraudulent  conveyance;  payment  of  a  pre-existing  dtbt — A  transfer 

in  1891  by  a  failing  debtor  of  his  stock  of  goods,  at  its  fair  mar- 
ket value,  in  payment  of  a  valid,  pre-existing  debt,  is  not  fraud- 
ulent, if  the  debt  was  absolute,  and  the  property  conveyed  was 
received  at  its  reasonably  fair  market  value,  and  no  benefit 
was  secured  to  the  debtor  beyond  a  release  from  the  debt. 
Cur  ran  ct*  Co.  v.  Olmstead  cC*  Scheuing,  69  J. 

DEEDS. 

1.  Re-delivery  of  deed  does  not  reinvest  title  in  grantor. — Upon  the  exe- 

cution and  delivery  of  a  deed  conveying  land  to  the  grantee, 
the  title  becomes  vested  in  such  grantee,  and  the  redelivery  of 
the  deed  and  its  mutilation  or  destruction  by  the  parties  can 
not  reinvest  the  estate  in  the  grantor,  or  estop  the  grantee  from 
claiming  title  under  it       Whixenant  v.  (Jordan,  MO 

2.  Conveyance  of  land;  must  he  in  writing. — Conveyances  of  land  must 

be  in  writing,  and  their  execution  must  be  accomplished  by 
formalities,  the  observance  of  which  is  calculated  to  remove  all 
doubt  or  uncertainty  as  to  the  grantor's  intention  to  divest 
himself  of  the  title  to  the  land  conveyed.     lb.  MO. 

3.  Possession  by  grantor  after  execution  of  deed. — Where  the  owner  of 

land  has  executed  and  delivered  a  deed  thereto,  but  has  never 
parted  with  his  actual  possession,  his  possession  is  not  that  of 
owner,  but  of  a  tenant  of  the  grantee  ;  and  his  possession  can 
not  become  adverse  to  his  grantee  without  an  open  and  distinct 
disavowal,  and  the  assertion  of  a  hostile  title,  brought  to  the 
actual  knowledge  of  the  said  grantee.  Yancey  v.  S.  d*  W.  R  R. 
Co..  M4- 

4.  Conveyance  of  right  of  way;  adverse  possession  of  grantor. — If,  after 

the  execution  of  a  conveyance  of  a  right  of  way  to  a  railroad 
company,  in  consideration  of  the  road  being  built  on  and  along 
the  grantor's  land,  and  upon  condition  that  if  the  road  is  not 
built  upon  such  right  of  way  the  deed  was  to  be  null  and  void, 
the  company  located,  levelled  and  graded  the  road  along  this 
line,  the  title  passed  to  the  grantee,  and   it  became  actually 
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possessed  of  said  right  of  way ;  and  if,  after  the  lapse  of  five 
years  from  the  date  of  the  conveyance,  the  grantor  commenced 
to  cultivate  the  land  formerly  conveyed,  without  the  knowledge 
of  the  grantee,  he  did  not  thereby  assert  an  adverse  holding, 
nor  was  his  cultivation  such  a  re-entry  as  to  originate  a  right 
to  claim  a  possession  adverse  to  his  grantee.    lb.  284. 

5.  Condition  of  deed  of  conveyance;  ejectment  can  not  be   maintained 

after  it*  fulfillment. — Where  the  consideration  for  a  conveyance 
of  the  right  of  way  to  a  railroad  company  was  that  the  road 
should  be  built  on  and  along  the  lands  of  the  grantor,  and  the 
deed  was  conditioned  that  it  should  be  void  if  the  road  was  not 
built  on  said  right  of  way,  the  grantor  can  not  declare  the  con- 
veyance forfeited  and  maintain  ejectment  for  the  land,  after 
the  road  was  built  thereon,  although  not  completed  until  after 
the  lapse  of  13  years  from  the  date  of  the  conveyance  ;  neither 
the  charter  nor  deed  fixing  any  time  within  which  the  road  was 
to  be  built.    lb.  Mj. 

6.  Description  of  land  in  conveyance;  no  abatement  of  purchase  price 

v:hen  void  for  uncertainty. — Where  a  part  of  the  land  in  a  deed 
of  conveyance  is  described  as  "a  portion  of  the  northwest  quar- 
ter of  the  northwest  quarter  and  a  part  of  the  southwest  quarter 
of  the  northwest  quarter  of  section  28,  all  in  township  7,  range 
25,"  the  deed  is  void  as  to  such  land,  for  uncertainty  and  indefi- 
niteness  in  the  description  ;  and  an  abatement  of  the  purchase 
price  will  not  be  allowed  the  purchaser  for  a  deficiency  in  the 
number  of  acres  in  said  section  28,  since  both  parties  must  be 
presumed  to  have  known  that  the  deed  conveyed  no  part  of  the 
lands  lying  in  said  section.     Dyke*  v.  Bottoms,  390. 

7.  Title  to  smtport  ejectment;  construction  of  deed  for  right  of  way. — 

Plaintiff  and  his  wife  executed  to  the  trustee  of  a  railroad  com- 
pany about  to  be  formed  a  deed  of  the  right  of  way  over  plain- 
tiff's land  for  a  railroad  "from  M  ,  Ala.,  by  A.,  Ala.,  to  C,  Fla., 
or  other  points  in  southeast  Ala.  or  Fla./'  provided  that  the 
road  should  be  built  within  three  years  from  a  certain  date. 
The  company  was  incorporated,  and  within  three  years  built  a 
road  over  a  right  of  way  granted  in  the  deed,  from  M.  by  A  to 
L.,  a  station  south  of  M.,  and  in  the  direction  of  C.  Held,  that 
L.  was  in  "southeast  Ala.,"  within  the  meaning  of  the  deed, 
and  hence  plaintiff  could  not  recover  in  ejectment  against  the 
company  owning  and  operating  the  road.  Knight  v.  Ala.  Mid. 
Railway  Co.,  407. 

8.  Conveyance  absolute   i?i  terms;    evidence   necessary   to  deelare    it   a 

mortgage. — When  parol  evidence  is  relied  upon  to  have  a  deed 
of  conveyance  of  lands,  absolute  in  its  terms,  declared  a  mort- 

fage  or  security  for  a  debt,  or  to  have  a  resulting  trust  in  lands 
eclared,  the  evidence  adduced  must  be  clear  and  convincing. 
Jordan  v.  Garner,  41 1. 

9.  When  deed  absolute  in  form  declared  a  mortgage. — On  a  bill,  filed 

for  that  purpose,  a  deed,  absolute  on  its  face,  will  be  declared 
a  mortgage,  when  it  is  shown  that  the  complainant  purchased 
the  lands,  and  upon  payment  of  three-fifths  of  the  purchase 
price  received  from  the  vendor  a  bond  for  title,  that  defendant, 
under  an  agreement  with  complainant,  advanced  for  him  to  the 
vendor  the  balance  of  the  purchase  money,  for  which  amount, 
with  agreed  interest,  complainant  executed  his  note  to  defend- 
ant, which  note  was  a  continuing  debt,  that  the  vendor  had  no 
negotiation  with  the  defendant  for  the  sale  of  the  land,  but 
executed  the  deed  to  him  by  direction  of  complainant,  in  con- 
sideration of  the  payment  by  him  for  complainant  of  the  balance 
due  upon  the  land,  which  balance  was  greatly  less  than  the  true 
value  of  said  land.     Hughes  v.  McKenzie,  410. 
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10.  Easement;  indefinite  description  made  certain  by  subsequent  desig- 

nation.— When  a  deed  granting  an  alley- way  or  other  easement 
is  indefinite  in  its  description  of  the  particular  location  of  the 
way,  but  the  grantor  afterwards  definitely  locates  the  easement 
intended  to  be  conveyed,  after  which  the  grantee  entered  into 
actual  possession  and  enjoyment,  and  continued  therein  for  a 
longtime,  such  location  and  delivery  of  possession  is  a  designa- 
tion of  the  way  conveyed  by  the  deed,  and  the  grantee's  right 
thereto  becomes  as  fixed  and  irrevocable  as  if  the  deed  had 
accurately  and  definitely  described  such  location.  Wharton  v. 
Hannon,  554- 

11.  Hill  to  re-establish  a  lost  deed;  insufficient  averments — A  bill  filed 

to  re-establish  a  lost  deed,  whicn,  without  verification,  merely 
states  that  complainant  caused  the  lot  to  be  bought  and  paid 
for,  that  the  legal  title  was  conveyed,  that  the  deed  was  not 
recorded,  but,  after  delivery,  was  lost  or  destroyed  in  some 
way,  unknown  to  complainant,  but  fails  to  show  how,  when  or 
by  whom  it  was  lost,  what  it  contained,  what  title  or  interest 
it  conveyed,  or  what  consideration,  and  by  whom  paid,  contains 
insufficient  averments  to  warrant  the  relief  prayed  for,  and  is 
demurrable.  Torrent  Fire  Engine  Co.  r.  City  of  Mobile,  659. 
V2.  Exception  in  deed  of  uncertain  parts  of  the  property  conveyed  does 
not  avoid  a  conveyance. — When  in  a  conveyance,  complete  and 
perfect  in  itself,  of  lands  well  identified  and  described  there  is 
embodied  an  exception  from  the  grant  of  an  uncertain  and  un- 
definable  part  of  the  property  conveyed,  the  exception  is  void 
for  uncertainty,  but  the  grant  itself  is  good.  Morris  d*  Co.  v. 
iiiddens,  571. 

13.  Same. — An  exception  in  a  mortgage  of  "41  acres  off  of  the  north 

and  west  sides  of  the  N.  ^2  of  the  S.  W.  %  of  section  2,  township 
II,  range  19,"  being  itself  undefinable,  is  void  for  uncertainty. 
lb.  511. 

14.  Recitals  of  deed  as  evidence  of  consideration. — As  against  an  ante- 

cedent judgment  creditor,  claiming  as  purchaser  at  a  sheriff's 
sale  under  execution  issued  on  his  judgment,  a  recital  in  a  deed 
from  the  judgment  debtor  to  a  third  party  is  no  evidence  of 
the  payment  of  a  valuable  consideration  by  the  grantee  therein, 
and,  unaided  by  other  evidence,  is  insufficient  to  sustain  the 
conveyance  against  the  purchasing  creditor  Wells  et  al.  r. 
Watson,  <>J8. 

DEPOSITIONS. 

1.  Objection  to  deposition;  '"hen  too  late. — An  objection  to  a  deposi- 

tion, which  is  not  made  before  the  trial  is  entered  upon,  and  it 
is  not  shown  that  the  ground  of  the  objection  transpired  or 
became  known  to  the  party  objecting  only  after  the  trial  began, 
comes  too  late  and  is  properly  overruled.     Brooks  v.  Rogers,  111. 

2.  Objection  to  testimony  because  not  responsive;  when  properly  over' 

ruled. — If  a  part  of  the  testimony  of  a  witness,  as  shown  by  her 
deposition,  is  not  responsive  to  the  cross  interrogatory  under 
which  it  was  given,  but  was  competent  evidence  in  the  cause, 
and  was  but  the  repetition  of  facts  to  which  the  witness  had 
deposed  in  response  to  interrogatories  in  chief,  an  objection  to 
such  testimony  is  properly  overruled.     lb.  111. 

3.  Personal  attendance  by  a  woman  as  a  witness  compelled,  although  her 

deposition  has  been  taken. — The  statute,  (Code,  §  28 IS),  which 
provides  that  when  the  deposition  of  a  witness,  residing  in  the 
county  in  which  the  cause  is  pending,  has  been  taken,  if  affi- 
davit be  made  that  the  personal  attendance  of  the  witness  is 
believed  to  be  necessary,  then  such  attendance  shall  be  re- 
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quired,  is  applicable  to  and  includes  women  whose  depositions 
have  been  taken,  as  authorized  by  section  2801  of  the  Code  Ex 
parte  Jenksy  429. 

DESCRIPTION  OF  PROPERTY. 

1.  Description  of  land  in  conveyance;  no  abatement  of  purcliase  price 

when  void  for  uncertainty. — Where  a  part  of  the  land  in  a  deed  of 
conveyance  is  described  as  "a  portion  of  the  northwest  quarter 
of  the  northwest  quarter  and  a  part  of  the  southwest  quarter  of 
the  northwest  quarter  of  section  28,  all  in  township  7,  range  25," 
the  deed  is  void  as  to  such  land  for  uncertainty  and  indefinite- 
ness  in  the  description  ;  and  an  abatement  of  the  purchase  price 
will  not  be  allowed  the  purchaser  for  a  deficiency  in  the 
number  of  acres  in  said  section  28,  since  both  parties  must  be 
presumed  to  have  known  that  the  deed  conveyed  no  part  pf  the 
lands  lying  in  said  section     Dyke*  v.  Bottoms,  ,M0. 

2.  Easement;  indefinite  description  made  certain  by  subsequent  designa- 

tion.— When  a  deed  granting  an  alley- way  or  other  easement  is 
indefinite  in  its  description  of  the  particular  location  of  the  way, 
but  the  grantor  afterwards  definitely  locates  the  easement  in- 
tended to  be  conveyed,  after  which  the  grantee  entered  into  ac- 
tual possession  and  enjoyment,  and  continued  therein  for  a  long 
time,  such  location  and  delivery  of  possession  is  a  designation 
of  the  way  conveyed  by  the  deed,  and  the  grantee's  right  there- 
to becomes  as  fixed  and  irrevocable  as  if  the  deed  had  accurate- 
ly and  definitely  described  such  location.  Wharton  v  Hannon, 
654. 

3.  Ejectment;  fatal  variance  between  complaint  and  evidence  in  descrip- 

tion of  land. — When  in  an  action  of  ejectment  the  plaintiff  sues 
in  his  complaint  to  recover  "41  acres  of  land  off  of  the  N.  W.  ^ 
of  the  S.  W.  \  of  section  2,  township  11,  range  19;"  and  the 
proof  shows  that  on  the  trial  the  plaintiff  asserted  title  to  "41 
acres  off  of  the  north  and  west  sides  of  the  N.  l2  of  the  S.  W.  \£ 
of  section  2,  township  11,  range  19,"  there  is  a  fatal  variance  be- 
tween the  averment  and  proof,  which  precludes  a  recovery  by 
the  plaintiff.     Morris  &  Co.  v.  (ridden*,. 571. 

4.  Exception  in  deed  of  uncertain  parts  of  the  property  conveyed  does 

not  avoid  a  conveyance. — When  in  a  conveyance,  complete  and 
perfect  in  itself,  of  lands  well  identified  and  described  there  is 
embodied  an  exception  from  the  grant  of  an  uncertain  and  un- 
definable  part  of  the  property  conveyed,  the  exception  is  void 
for  uncertainty,  but  the  grant  itself  is  good.     lb.  571. 

5.  Same. — An  exception  in  a  mortgage  of  "41  acres  off  of  the  north 

and  west  sides  of  the  N.  12  of  the  S.  W.  ^  of  section  2,  township 
11,  range  19,"  being  itself  undefinable,  is  void  for  uncertainty. 
lb.  571. 

DETINUE. 

1.  Action  of  detinue;  warit  of  consideration  of  mortgage  as  a  defense. 

Where  the  plaintiffs'  title  in  a  detinue  suit  .depends  upon  a 
mortgage,  the  defendant  mortgagor  may,  under  the  provisions 
of  section  2720  of  the  Code,  as  amended  by  act  approved  Febru- 
ary 21,  1893,  (Acts  1892-93,  p.  1127),  defend  on  the  ground  of  the 
want  or  failure  of  consideration  for  the  mortgage.  Lewis  v. 
Simon  d*  Co.,  540. 

2.  Pleadings;  want  of  consideration,  and  not  fraud  in  execution  of  the 

note. — A  plea  alleging  that  the  defendant  executed  the  note  and 
mortgage  on  the  representation  by  their  agent  that  plaintiffs 
would  lend  him  a  certain  sum  of  money,  which  they  failed  to 


Digitized  by 


Google 


766  INDEX. 

DETINUE— CWiwwrf. 

do,  does  not  show  fraud  in  the  execution  of  the  note  and  mort- 
gage, but  the  want  of  consideration  therefor.  lb.  546. 
3.  Charge  to  jury. — When  issue  is  joined  on  i  plea  of  the  failure  of 
consideration,  and  the  defendant  testifies  that  the  note  and 
mortgage,  which  formed  the  basis  of  the  claim  to  the  property 
sued  for,  were  executed  upon  a  promise  by  the  plaintiff's  agent 
that  they  would  lend  defendant  a  certain  sum,  that  plaintiffs 
had  refused  to  make  the  loan,  and  that  defendant  had  received 
nothing  in  consideration  of  the  note  and  mortgage,  it  is  error  to 
refuse  a  charge  asked  by  the  defendant  which  asserts,  "If  the 
promise  was  in  fact  made  by  plaintiffs,  through  their  agent,  to 
let  defendant  have  five  hundred  dollars  in  money  on  the  mort- 
gage and  note,  then  plaintiffs  can  not  recover."     lb.  546. 

DEVISE. 

1.  Defeasible  estate;  conditional  fee. — Where  a  testator  gives  to  his 
grand-son  certain  property,  with  the  condition  that  if  the 
grand-son  should  die  leaving  no  legitimate  issue  at  his  death, 
then  the  property  should  go  to  another  named  devisee,  the 
grand-son  takes  a  conditional  fee,  defeasible  on  his  dying  with- 
out issue ;  and,  on  his  death  without  issue,  the  latter  devisee, 
the  contingent  remainderman,  becomes  entitled  to  the  property 
devised,  for  the  recovery  of  which  he  may  maintain  an  action 
of  ejectment.    Newsom  v.  Holesapple,  682. 

DOMESTIC  ANIMALS. 

1.  Duty  of  owner  or  keeper  of  ferocious  animal;  liability  for  injury  in- 

flicted by  it. — The  owner  or  keeper  of  a  vicious  and  ferocious 
domestic  animal,  having  knowledge  of  its  vicious  and  ferocious 
nature  and  habits,  must  safely  and  securely  keep  such  animal, 
and  his  failure  to  do  so  imposes  liability  for  injury  inflicted 
thereby.     Strouse  v.  Leipf%  4S.i. 

2.  Action  against   wife  for  injuries  caused  by  a  dog  owned  by  far. — 

Where  a  dog,  which  is  owned  by  a  married  woman,  and  known 
to  be  ferocious  and  vicious,  is  kept  on  the  premises  owned  by 
her,  where  she  and  her  husband  reside,  and  escaping  therefrom 
inflicts  injuries,  the  wrongful  act  is  the  keeping  of  the  dog,  and 
the  husband,  being  the  head  of  the  family  and  having  control 
of  the  premises,  is  liable  for  such  injuries,  and  no  action  there- 
for can  be  maintained  against  the  wife.  (McCi.ellan,  J.  dis- 
senting. ) 

DUMMY  RAILROADS.     See  Railroads,  subtitle 

EASEMENTS. 

1.  Conveyance  of  right  of  way;  adverse  possession  of  grantar. — If.  after 
the  execution  of  a  conveyance  of  a  right  of  way  to  a  railroad 
company,  in  consideration  of  the  road  being  built  on  and  along 
the  grantor's  land,  and  upon  condition  that  if  the  road  is  not 
built  upon  such  right  of  way  the  deed  was  to  be  null  and  void, 
the  company  located,  levelled  and  graded  the  road  along  this 
line,  the  title  passed  to  the  grantee,  and  it  became  actually  pos- 
sessed of  said  right  of  way;  and  if,  after  the  lapse  of  five  years 
from  the  date  of  the  conveyance,  the  grantor  commenced  to 
cultivate  the  land  formerly  conveyed,  without  the  knowledge 
of  the  grantee,  he  did  not" thereby  assert  an  adverse  holding, 
nor  was  his  cultivation  such  a  re-entry  as  to  originate  a  right 
to  claim  a  possession  adverse  to  his  grantee.  Yancey  r.  >S\  d*  }\\ 
li.  H.  Co.,  4S4. 
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2.  Title  to  support  ejectment;  construction  of  deed  for  right  of  iray. — 

Plaintiff  and  his  wife  executed  to  the  trustee  of  a  railroad  com- 
pany about  to  be  formed  a  deed  of  the  right  of  way  over  plain- 
tiff's land  for  a  railroad  "from  M.,  Ala.,  by  A.,  Ala.,  to  C,  Fla., 
or  other  points  in  southeast  Ala.  or  Fla.,"  provided  that  the 
road  should  be  built  within  three  years  from  a  certain  date. 
The  company  was  incorporated,  and  within  three  years  built  a 
road  over  a  right  of  way  granted  in  the  deed,  from  M.,  by  A. 
to  L.,  a  station  south  of  M.,  and  in  the  direction  of  C.  Held, 
that  L.  was  in  "southeast  Ala.,"  within  the  meaning  of  the  deed, 
and  hence  plaintiff  could  not  recover  in  ejectment  against  the 
company  owning  and  operating  the  road.  Knight  v.  Ala.  Mid. 
Railway  Co.,  4(f7* 

3.  Easement;  indefinite  description  made  certain  by  subsequent  desig- 

nation.— When  a  deed  granting  an  alley-way  or  other  easement 
is  indefinite  in  its  description  of  the  particular  location  of  the 
way,  but  the  grantor  afterwards  definitely  locates  the  easement 
intended  to  be  conveyed,  after  which  the  grantee  entered  into 
actual  possession  and  enjoyment,  and  continued  therein  for  a 
long  time,  such  location  ana  delivery  of  possession  is  a  designa- 
tion of  the  way  conveyed  by  the  deed,  and  the  grantee's  right 
thereto  becomes  as  fixed  and  irrevocable  as  if  the  deed  had 
accurately  and  definitely  described  such  location.  Wharton  r. 
Hannon,  554. 

4.  Bill  in  equity  to  enjoin  obstruction  of  alley- tray;  evidence. — Where, 

on  a  bill  filed  to  enjoin  the  obstruction  of  an  alley-way  it  is 
shown  that  the  description  in  the  deed  granting  the  said  way 
from  the  defendant  to  the  complainant  was  indefinite,  but  that 
after  the  grant  the  way  was  definitely  located  by  the  defendant, 
and  was  used  by  the  complainant,  evidence  of  oral  statements 
made  by  the  parties  prior  to  the  execution  of  the  deed,  indi- 
cating a  purpose  on  the  part  of  the  grantor  to  acquire  at  some 
future  time  other  adjacent  lands,  and  locate  a  way  different 
from  that  which  was  located,  is  incompetent.     lb.  554. 

5.  Unjoining  obstruction  of  alley- tray;  jurisdiction  of  equity. — Where 

a  deed 'granting  an  alley-way  does  not  definitely  describe  the 
location  thereof,  but  the  way  is  designated  by  the  grantor  and 
is  accepted  and  used  by  the  grantee,  and  the  said  grantor  after- 
wards obstructs  the  way  thus  designated  and  used,  a  court  of 
equity,  upon  proper  bill  filed,  will  enjoin  such  obstruction,  not- 
withstanding a  better  alley-way  has  been  opened  by  the 
grantor  and  offered  to  the  grantee,  and  although  the  use  of  the 
obstructed  alley-way  involves  the  crossing  with  teams,  <fec,  of 
a  sidewalk  on  a  much  used  street  in  a  city.  (Stone,  C.J  dissent- 
ing, holds  that,  in  the  absence  of  the  averment,  that  the  grantor 
was  insolvent,  and  of  facts  showing  that  complainant  could  not 
obtain  ample  redress  in  an  action  at  law,  and  in  view  of  the 
fact  that  another  and  better  way  was  tendered,  the  granting  of 
an  injunction  is  discretionary,  and  complainant  in  this  case 
should  be  left  to  his  action  at  law.)     lb.  554. 

6.  Same. — In  such  a  bill,  filed  to  enjoin  the  obstruction  of  an  alley- 

way by  the  grantor,  there  should  be  averments  that  the  location 
of  the  alley-way  was  made,  and  a  description  of  the  way  so 
located;  proof  of  location  without  averment  is  not  sufficient 
to  warrant  relief,     lb.  554. 

EJECTMENT. 

1.  Judgment;  when  instiflicient  to  support  an  appeal. — The  statement  in  a 
judgment  entry  in  an  action  of  ejectment,  just  after  the  recital 
of  the  verdict,  "and  judgment  is  rendered  against  defendants. 
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for  the  land  sued  for,  together  with  all  the  costs  in  this  behalf, 
for  which  execution  may  issue,"  is  not  such  a  judgment  aB  will 
support  an  appeal ;  and  when  the  transcript  contains  no  other 
judgment  entry,  the  appeal  will  be  dismissed.     Bell  v   Otts,  186. 

2.  Condition  of   deed  of  conveyance ;  ejectment  can  not  be  maintained 

after  its  fulfilment. — Where  the  consideration  for  a  conveyance  of 
the  right  of  way  to  a  railroad  company  was  that  the  road  should 
be  built  on  and  along  the  lands  of  the  grantor,  and  the  deed  was 
conditioned  that  it  snould  be  void  if  the  road  was  not  built  on 
said  right  of  way,  the  grantor  can  not  declare  the  conveyance 
forfeited  and  maintain  ejectment  for  the  land,  after  the  road 
was  built  thereon,  although  not  completed  until  after  the  lapse 
of  13  years  from  the  date  of  the  conveyance ;  neither  the  charter 
nor  deed  fixing  any  time  within  which  the  road  was  to  be  built. 
Yancey  v.  S.  <&  W.  K.  R.  do  ,  234. 

3.  Proceedings  to  net  apart  homestead;  objections  can  not  be  raised  on 

collateral  attack — In  an  action  of  ejectment,  involving  the 
widow's  title  to  the  homestead,  an  objection  that  the  record  of 
the  proceedings  to  set  apart  the  homestead  to  the  widow  did 
not  show  affirmatively  that  the  commissioners  appointed  were 
"citizens  of  good  standing,"  cannot  be  raised.  Smith  et  al.  v. 
Boutwell  et  al  ,373. 

4.  Title  to  support  ejectment;  construction  of  deed  for  right  of  way. — 

Plaintiff  and  his  wife  executed  to  the  trustee  of  a  railroad  com- 
pany about  to  be  formed  a  deed  of  the  right  of  way  over  plain- 
tiff's land  for  a  railroad  "from  M.,  Ala.,  by  A.,  Ala.,  to  C,  Fla., 
or  other  points  in  southeast  Ala.  or  Fla.,"  provided  that  the 
road  should  be  built  within  three  years  from  a  certain  date. 
The  company  was  incorporated,  and  within  three  years  built  a 
road  over  a  right  of  way  granted  in  the  deed,  from  M.  by  A.  to 
L.,  a  station  south  of  M.,  and  in  the  direction  of  C.  Held,  that 
L.  was  in  "southeast  Ala.,"  within  the  meaning  of  the  deed,  and 
hence  plaintiff' could  not  recover  in  ejectment  against  the  com- 
pany owning  and  operating  the  road.  Knight  v.  Ala.  Mid.  Rail- 
way Co.,  407. 

5.  Ejectment;  fatal  variance  between  the  complaint  and  evidence  in  de- 

scription of  land. — When  in  an  action  of  ejectment  the  plaintiff 
sues  in  his  complaint  to  recover  "41  acres  of  land  off  of  the  N. 
W.  \  of  the  8.  W.  ^4  of  section  2,  township  11,  range  19;"  and 
the  proof  shows  that  on  the  trial  the  plaintiff  asserted  title  to 
"41  acres  off  of  the  north  and  west  sides  of  the  N.  *2  of  the  S. 
W  li  of  section  2,  township  11,  range  19,"  there  is  a  fatal  vari- 
ance between  the  averment  and  proof,  which  precludes  a  re- 
covery by  the  plaintiff      Morris  d*  Co.  v   Giddens,  571. 

ELECTIONS  —See  Contest  of  Elections. 

ERROR. 

1.  Rulings  upon  the  evidence;  error  without  injury. — Where  competent 

evidence,  which  has  been  erroneously  excluded,  is  afterwards 
introduced  on  renewed  inquiry,  the  error  of  its  former  exclusion 
is  cured,  and  becomes  error  without  injury.  Tenn.  River  Transp 
Co.  v.  Kavanauqh  Bros.,  1. 

2.  Error  without  injury;  rulings  on  pleadings. — The  sustaining  of  a  de- 

murrer to  a  special  plea,  even  if  erroneous,  is  not  ground  for 
reversal,  when  the  record  shows  that  the  defendant  had  the  full 
benefit  of  the  same  defenses  under  other  pleas.  Russell  v.  Jone*, 
461.     A.  G.  S.  R.  R.  Co.  v.  Dobbs,  419. 

3.  Limitation  of  appeal;  when  assignments  of  error  are  stricken  out. — 

Where  an  appeal  is  sued  out  in  a  chancery  cause  more  than  u 
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year  after  the  rendition  of  a  decree  which  settled  all  the  equi- 
ties between  the  parties,  such  decree  can  not  be  reviewed,  and 
all  the  assignments  of  error  relating  to  matters  embraced  in 
that  decree  should  be  stricken  out,  upon  motion,  because  the 
appeal  was  barred  at  the  time  it  was  taken.  Foley  r.  Leva,  395. 
4.  Pleading;  error  without  injury. — Where  a  defendant,  under  a  plea 
of  the  general  issue,  is  entitled  to  make  the  same  defense  that 
could  have  been  made  under  a  special  plea  to  which  a  demurrer 
was  sustained,  and  on  the  trial  evidence  was  introduced  before 
the  jury,  and  the  identical  question'sought  to  be  presented  by 
the  special  plea  was  considered,  error  in  sustaining  the  demurrer 
is  error  without  injury.     St  route  v.  Leipf,  4*i3, 

See  Appeals. 
ESTOPPEL. 

1.  Estoppel  by  contract  with  a  corporation. — One  who  contracts  with  a 

corporation  having  a  de  facto  existence,  and  the  reputation  of  a 
legal  corporation,  having  a  de  facto  existence,  and  the  reputation 
of  a  legal  corporation  in  the  actual  exercise  of  corporate  powers 
and  franchises,  is  estopped  from  denying  the  legality  of  the  ex- 
istence of  the  corporation,  or  inquiring  into  the  irregularities 
attending  its  formation  to  defeat  a  contract,  or  to  avoid  the  lia- 
bility he  voluntarily  and  deliberately  incurred  ;  and  especially 
is  this  true  as  to  stockholders  seeking  to  avoid  a  liability  to 
creditors  of  a  corporation.     Bibb  v.  Hall,  70. 

2.  Action  on  replevy  bond;  plaintiff  estopped. — In  an  action  on  a  re- 
plevy bond,  if  it  is  shown  that  the  plaintiff,  with  knowledge 
thereof,  received  property  in  lieu  of  that  for  which  he  sued  in 
the  detinue  suit,  and  for  which  defendants  gave  the  replevy 
bond,  and,  after  being  informed  of  the  substitution,  retained 
the  substituted  property,  exercising  acts  of  ownership  over  it, 
he  is  estopped  from  claiming  a  forfeiture  of  the  bond  for  the 
non -delivery  of  the  property  originally  sued  for.  Heard  e. 
II  irks,  102. 

3.  Same;  co-tenant    not   estopped  thereby  from  asserting  equities  against 

existing  mortgage. — When  there  exists  a  mortgage  on  joint  prop- 
erty to  secure  a  debt  of  one  of  the  co-tenants,  a  partition  of  the 
common  property  by  decree  of  the  probate  court  does  not  estop 
the  other  co-tenants  from  asserting  their  equity  to  have  the 
share  allotted  to  their  joint  owner  sold  first  to  pay  such  debt, 
in  exoneration  of  the  shares  allotted  to  them.  Austin  v.  Bean, 
LiS. 

4.  Same;  co-tenant  not  estopped  from  asserting  equity  by  e.rehattgeofher 

*/w/v  by  warranty  deed. — The  fact  that  one  of  the  joint  owners  of 
common  property,  immediately  after  the  partition  of  said  lands 
by  decree  of  the  probate  court,  conveyed  the  share  allotted  to 
her  by  warranty  deed,  in  exchange  for  the  share  of  one  of  her 
co-tenants,  does  not  estop  her  from  the  assertion  of  her  equity 
to  have  the  share  so  exchanged  sold  first,  to  satisfy  a  mortgage 
existing  upon  the  whole  property,  given  to  secure  a  debt  of  her 
said  co-tenant,  the  mortgage  having  been  executed  prior  to  the 
acquisition  of  title  by  the  co-tenants.     lb.  l.U. 

5.  Re-delirery  of  deed  does  not  rein  rest  title  in  grantor. — Upon  the  exe- 

cution and  delivery  of  a  deed  conveying  land  to  the  grantee,  the 
title  becomes  vested  in  such  grantee,  and  the  re-delivery  of  the 
deed  and  its  mutilation  or  destruction  by  the  parties  can  not  re- 
invest the  estate  in  the  grantor,  or  estop  the  grantee  from  claim- 
ing title  under  it.      W'hixenant  r.  fiordon.  „',>a 

6.  Municipal  corporation  bound \  by  acts  of  its  agent   or  employi} ;   when 
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estopped  from  denying  the  legality  of  hi*  appointment. — Where  one 
has  served  a  municipal  corporation  in  the  capacity  of  superin- 
tendent of  certain  work  carried  on  by  said  city,  and  the  munic- 
ipal authorities  have  accepted  such,  service  and  received  the 
benefit  of  his  skill  and  labor,  the  municipal  corporation  can  not 
avoid  its  responsibility  for  injuries  resulting  from  his  negligence 
in  the  doing  of  work  within  the  scope  of  the  service  he  was  ren- 
dering, by  denying  the  legality  of  his  appointment.  City  Coun- 
cil of  Sheffield  v.  Harris,  064. 

EVIDENCE. 

I.    ADMISSIBILITY    AND    KKLKVAXCY. 

1.  Evidence  of  agency. — In  an  action   against  a  corporation   founded 

upon  a  contract  alleged  to  have  been  made  with  the  defendant's 
agent,  it  is  competent  to  prove,  as  tending  to  show  the  exist- 
ence of  the  agency,  that  the  alleged  agent  had  made  contract* 
with  other  persons  as  such  agent,  which  were  ratified  by  the  de- 
fendant corporation.  Tenn.  River  Transportation  Co.  v.  Kavan- 
augh  Bros.,  1. 

2.  When  an  appellate  court  review*  an  action  of  the  trial  court  upon  the 

admissibility  of  evidence. — To  justify  a  review  by  the  appellate 
court  of  a  ruling  by  the  trial  court  upon  the  admissibility  of 
evidence,  the  record  must  show  affirmatively  that  the  trial 
court  made  a  ruling,  which  was  excepted  to  at  the  time,  or  that 
counsel  called  attention  to  the  question  and  requested  a  ruling 
upon  it,  which  the  trial  court  failed  or  refused  to  make,  and  that 
counsel  making  the  request  then  and  there  reserved  an  excep- 
tion to  the  court's  failure  or  refusal  to  make  such  ruling.    lb.  1. 

3.  Sale  of  property;  evidence  of  acts  of  ownership. — In  an  action  to  re- 

cover the  price  of  property  alleged  to  have  been  sold  to  the  de- 
fendant, evidence  of  any  acts  of  ownership  or  control  over  the 
said  property  by  the  plaintiffs,  subsequent  to  the  sale  counted 
unon,  is  admissible  as  tending  to  disprove  the  alleged  sale. 
lb.  J. 

4.  Rulings  upon  the  evidence;  error  without  injury. — Where  competent 

evidence,  which  has  been  erroneously  excluded,  is  afterwards 
introduced  on  renewed  inquiry,  the  error  of  its  former  exclu- 
sion is  cured,  and  becomes  error  without  injury.     lb.  1. 

5.  Agent  of  corj)oratioii  at  a  particular  place;  irrelevant   testimony. — In 

an  action  against  a  corporation,  founded  upon  a  contract  made 
with  the  defendant's  agent,  the  question  at  issue  being  whether 
the  person  with  whom  the  plaintiffs  dealt  was,  in  fact,  the  de- 
fendant's agent  at  a  certain  place,  evidence*  that  he  transacted 
business  for  the  corporation  at  another  place  sheds  no  light 
upon  the  inquiry,  and  is  irrelevant.     lb.  1. 

6.  Admissions  of  agent  against  his  principal;  admissibility  as  a  predi- 

cate for  impeachment. — Although  in  an  action  against  a  corpora- 
tion, founded  upon  a  contract  alleged  to  have  been  made  with 
the  defendant's  agent,  an  admission  made  by  such  agent  is  not 
competent  evidence  against  his  principal,  unless  that  admission 
was  made  in  company  with,  and  at  the  time  of  the  act  of  agency 
which  it  was  intended  to  explain  ;  still  the  question  which  calls 
for  such  evidence  may  be  admissible  for  the  purpose  of  laying  a 
predicate  for  the  introduction  of  impeaching  testimony.     lb.  1. 

7.  Impeachment  of  party's  own  witness;  right  to  refresh  his  memory. — 

A  party  can  not  impeach  his  own  witness  by  showing  that  he  is 
unworthy  of  belief,  or  by  proving  that  he  has  made  contradic- 
tory statements,  but  he  may  refresh  his  memory  in  a  proper 
way  ;  and  it  is  not  error  for  the   court  to  permit  the  plaintiff  to 
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ask  his  witness,  for  the  purpose  of  refreshing  his  memory,  if  he 
did  not  testify  differently  on  a  former  trial.  L.  &  N.  R.  R.  Co. 
v.  Hurt,  34. 

8.  American  mortality  tables  as  evidence. — In  an  action  against  a  rail- 

road company  by  an  employe,  to  recover  damages  for  personal 
injuries,  the  American  tables  of  mortality  are  admissible  to 
show  plaintiff's  expectancy  of  life.     lb.  34. 

9.  Evidence  of  reckless,  wanton  or  willful  negligence  can  be  introduced 

in  a  complaint  which  avers  simple  negligence. — Evidence  of  reck- 
less, wanton  or  willful  negligence  can  be  introduced  on  the 
trial  of  a  cause  in  which  the  complaint  avers  only  simple  negli- 
gence ;  and  whether  the  evidence  thus  introduced  was  sufficient 
to  authorize  the  plaintiff  to  recover,  notwithstanding  he  may 
have  been  guilty  of  contributory  negligence,  is  a  question  for 
the  jury.    lb.  ,Vh 

10.  Contradictory  statements  by  party  to  suit. — Admissions,  which  are 

relevant  and  material  to  the  issue,  made  by  a  party  to  the  suit 
are  always  admissible  against  him  ;  and  when  the  party  testi- 
fies on  a  subsequent  trial  differently  from  what  he  did  on  a 
former  trial,  it  is  competent  for  the  adverse  party  to  give  in 
evidence  his  statement  on  the  former  trial,  and  it  is  the  duty  of 
the  jury  to  consider  both  statements  in  connection  with  the  ex- 
planation, if  any  is  made,  in  the  light  of  all  the  evidence,  to  de- 
termine which  is  true.    lb.  34. 

11.  Action  on  replevy  bond;  plaintiff  entitled  to  compensation  for  damage 

to  property  injured;  evidence  of  damage  admissible. — When,  after 
the  execution  of  a  replevy  bond  by  the  defendants  in  an  action 
of  detinue,  and  pending  the  suit,  a  portion  of  the  property  re- 
plevied is  damaged,  but  not  wholly  destroyed,  by  fire,  the 
plaintiff  is  entitled  to  compensation  for  the  injury  to  the  prop- 
erty, and  evidence  tending  to  show  the  amount  of  damage  is 
competent  and  relevant.     Heard  v.  Hicks,  10  >. 

12.  A  claim  of  forfeiture  by  landlord  and  a  denial  of  forfeiture  by  ten- 

ant do  not  show  adverse  holding;  exclusion  of  such  evidence  not  er- 
ror.— The  facts  that  the  landlord  claimed  a  forfeiture  of  the 
lands  because  of  the  wrongful  severance  by  the  tenant  of  tim- 
ber from  the  leased  premises,  and  that  the  tenant  denied  the 
forfeiture,  and  put  the  landlord  to  an  action  of  ejectment  to  re- 
cover the  land  before  the  lease  expired,  which  action  was  pend- 
ing and  being  resisted  by  the  tenant  when  the  landlord  brought 
an  action  of  trover  against  the  said  tenant  to  recover  for  the 
conversion  of  timber  wrongfully  severed,  do  not  tend  to  show 
that  the  tenant  held  the  land  adversely  to  the  landlord  ;  and  the 
exclusion  of  such  evidence  in  the  action  of  trover  is  not  erron- 
eous, and  affords  no  ground  of  complaint  to  the  defendant 
therein.     Brooks  v.  Rogers,  111. 

13.  The  lease  competent  evidence  in   an  action  of  trover  by   landlord 

against  tenant. — In  an  action  of  trover  by  the  landlord  against 
his  tenant,  pending  the  lease,  for  the  conversion  of  timber 
wrongfully  cut  from  the  demised  premises,  it  is  competent  for 
the  landlord  to  introduce  in  evidence  the  lease  that  was  current 
at  the  time  such  suit  was  brought,  as  showing  that  the  defend- 
ant's possession  was  not  adverse  to  the  plaintiff.     lb.  ill. 

14.  Same. — The  fact  that  part  of  the  lease  so  introduced  in  evidence 

might  be  looked  to  by  the  jury  to  determine  what  were  the 
stipulations  of  a  previous  lea.^e  between  the  same  parties  in  a 
certain  particular,  furnishes  no  ground  for  the  exclusion  of  the 
lease,  or  the  part  specially  objected  to ;  and  the  fact  that   the 

Srovision  singled  out  tends  to  contradict  the  oral  testimony  of 
efendant,  of  itself,  makes  the  overruling  of  the   motion  cor- 
rect,   lb.  111. 
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15.  Evidence;  proof  of  handwriting  in  a  note — In  an  action  by  a  bank 

on  a  note  dated  on  Sunday,  payable  to  the  bank,  testimony  that 
the  body  of  the  note  sued  on  was  in  the  handwriting  of  the 
bank's  cashier,  who  was  not  in  its  employ  until  after  the  date  of 
the  note,  is  admissible  as  tending  to  prove  that  the  note  did  not 
bear  its  true  date.     Hauenvas  v.  (loodloe,  162. 

16.  Same;  admissibility  of  bank  book  — In  an  action   by   a  bank  on   a 

note  dated  on  Sunday,  a  book  of  the  bank  in  which  the  number, 
name  of  the  maker,  date  of  execution,  amount  and  date  of  ma- 
turity of  all  notes  discounted  by  the  bank  are  kept,  is  not  ad- 
missible in  evidence  to  show  that  the  note  sued  on  was  a  renew- 
al of  another  note,  which  matured  on  Sunday,  and  that  the 
renewal  note  was  executed  on  a  day  that  was  not  Sunday,  but 
was  dated  back  to  the  maturity  of  the  old  note  according 
to  the  custom  of  the  bank.     lb   162. 

17.  Admissibility  of  secondary  evidence  of  contents  of  affidavit  and  war- 

rant of  arrest. — When  there  is  evidence  that,  after  an  arrest  was 
made,  the  sheriff  enclosed  the  affidavit  and  warrant  in  an  en- 
velope, which  he  sealed,  addressed  and  mailed,  secondary  evi- 
dence of  the  contents  of  such  affidavit  and  warrant  is  admissi- 
ble, although  it  was  not  shown  to  whom  the  envelope  was 
addressed,  and  although  the  magistrate  before  whom  the  affi- 
davit was  made,  by  whom  the  warrant  was  issued,  testified  that 
he  had  been  unable  to  find  them  after  making  diligent  search 
in  his  office,  and  he  had  never  received  them  from  the  sheriff; 
it  being  the  sheriff's  duty  to  deliver  the  papers  to  the  magistrate 
issuing  them  and  to  whom  they  were  returnable,  it  will  be  pre- 
sumed, in  absence  of  evidence  to  the  contrary,  that  he  perform- 
ed his  duty  and  addressed  the  envelope  to  the  proper  officer. 
Marks  &  Co.  v.  Hasting,  165. 

18.  Evidence ;  admissibility  of  telegrams,  and  of  statements  by  the  defen- 

dant.— In  an  action  for  malicious  prosecution,  telegrams  by 
plaintiff's  employers  to  defendant,  to  induce  him  to  abandon 
the  prosecution,  and  declarations  by  defendant  on  being  shown 
the  telegrams,  that  he  would  not  withdraw  the  criminal  pro- 
ceedings, that  he  wanted  the  warrant  executed,  that  plaintiff 
was  a  thief,  and  he  would  not  dismiss  the  prosecution,  are  ad- 
missible as  tending  to  show  the  zeal  and  motive  of  the  defen- 
dant in  the  prosecution.     lb.  165. 

19.  Irrelevant  evidence;  number  of  persons  present   when  plaintiff  ar- 

rested.— In  an  action  for  malicious  prosecution,  evidence  as  to 
the  number  of  persons  present  when  the  officer  went  to  arrest 
the  plaintiff  is  irrelevant  and  inadmissible,  the  defendant  not 
being  responsible  for  any  abuse  in  the  manner  of  making  the 
arrest,  which  was  not  directed  by,  participated  in,  or  subse- 
quently  approved  by  him.     76.  165. 

20.  Evidence  as  to  value  of  goods  in  claim  suit — In  a  statutory   claim 

suit,  where  the  sale  of  goods  by  an  insolvent  debtor  to  the 
claimant,  in  payment  of  an  alleged  indebtedness,  is  assailed  on 
the  ground  of  undervaluation,  the  amount  the  claimant  re- 
ceived for  such  goods  at  a  private  sale  subsequently  made  to 
third  parties,  is  not  legel  evidence  against  the  attacking  cred- 
itor of  the  value  of  the  goods ;  and  questions  seeking  to  elicit 
such  evidence  should  not  be  allowed.  Claflin  ct*  Co.  v.  Roden- 
bevy,  21.1. 
23.  Conveyance  attacked  as  fraudulent;  relevant  evidence. — On  an  issue 
formed  questioning  the  bona  fides  of  a  transfer  of  property,  in 
payment  of  an  alledged  indebtedness,  if  the  debt  is  established 
as  real,  the  pivotal  question  is  whether  there  was  such  disparity 
between  the  value  of  the  property  transferred  and  the  amount 
of  the  debt  as  to  be  indicative  of  fraud ;   and   in  determining 
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this  question,  the  evidence  of  the  market  value  of  the  trans- 
ferred preperty  is  relevant  and  admissible.     Bates  v.  Morris, 282. 

22.  Written  affidavit  inadmissible  without  proof  of  its  execution. — An  affi- 
davit, containing  admissions  made  by  a  decedent  is  not  admissi- 
ble as  evidence  on  the  final  settlement  of  his  estate,  without 
proof  of  its  execution  by  the  deceased  ;  and  the  fact  that  the  affi- 
davit bears  the  certificate  of  a  notary  public  of  subscription  and 
verification,  is  not  efficacious  to  make  the  writing  self-proving. 
Key  land  r.  Keif  land,  J97. 

V3.  Custom  and  usage;  irrelevant  evidence. — In  an  action  on  a  verified 
account,  when  it  is  shown  that'  the  account  sued  on  had  been 
paid  to  plaintiffs'  travelling  salesman,  who  sold  the  goods  by 
sample,  but  had  no  authority  to  receive  payment  therefor,  evi- 
dence that  in  a  town  where  the  sale  was  made  it  was  a  custom 
among  the  merchants  to  pay  the  travelling  salesman  for  goods 
purchased,  is  not  competent  in  the  absence  of  other  evidence 
tending  to  show  that  the  principal  had  notice  of  such  custom. 
Simon  tC*  Son  v.  Johnson,  J(>8. 

24.  Custom  and  usage;  adjnissibility  of  evidence  thereof. — Evidence  of 
custom  and  usage  is  not  admissible  to  explain  or  extend  the 
meaning  of  a  written  contract  unless  the  terms  of  such  written 
contract  are  ambiguous  and  uncertain.  Sheffield  Furnace  Co  v. 
Hull  Coal  <<•  Coke  Co.,  44(1 

V5.  Evidence  of  custom  and  usage — Where  a  contract  of  sale  specifies 
the  price  of  the  article  sold,  t4f.  o.  b.  cars"  at  a  certain  place  of 
destination,  named  in  the  contract,  parol  evidence  of  the  cus- 
tom and  usage  as  to  the  payment  of  freight  on  the  particular 
article  sold,  which  would  give  to  the  terms  a  different  meaning 
or  operation  than  would  have  attached  had  the  words  of  which 
they  are  the  initials  been  originally  inserted  in  the  contract,  is 
inadmissible;  in  such  a  contract  the  price  stipulated  is  for  the 
articles  free  on  board  the  cars  at  the  place  of  destination,  and 
does  not  impose  upon  the  buyer  the  duty  of  paying  the  freight 
thereon.     lb.  44a 

20.  Action  against  railroad  company;  relevant  evidence. — In  an  action 
for  injuries  to  a  railroad  employe*  caused  by  the  train  on  which 
he  was  employed  running  through  an  open  switch,  where  there 
was  evidence  that  locks  had  been  used  on  defendant's  switches 
for  six  months,  and  other  evidence  that  a  lock  had  never  been 
put  on  the  switch  in  question,  the  evidence  of  a  witness  that 
he  was  employed  by  defendant  up  to  two  months  before  the  ac- 
cident, and  that  there  were  then  no  locks  in  use  on  the  road,  is 
relevant  and  admissible.     Birmingham  R.  d-  E  Co.  v  Baylor,  488. 

27.  Same;  conclusion  of  witness. — In  an  action  for  injuries  arising  from 

a  train  running  through  an  open  switch,  the  engineer  of  the 
train  which  had  been  the  last  to  pass  through  the  switch  previous 
to  the  accident,  can  not  testify  that  the  switch  was  secure  when 
he  passed  through  it,  without  first  stating  its  condition  and  how 
it  was  secured.     Tb.  488 

28.  Bill  in  equity  to  enjoin  obstruction  of  af ley-tray;  evidence. — Where, 

on  a  bill  ft  led  to  enjoin  the  obstruction  of  an  alley- way  it  is 
shown  that  the  description  in  the  deed  granting  the  said  way 
from  the  defendant  to  the  complainant  was  indefinite,  but  that 
after  the  grant  the  way  was  definitely  located  by  the  defendant, 
and  was  used  by  the  complainant,  evidence  of  oral  statements 
made  by  the  parties  prior  to  the  execution  of  the  deed,  indicat- 
ing a  purpose  on  the  part  of  the  grantor  to  acquire  at  some 
future  time  other  adjacent  lands,  and  locate  a  way  different 
from  that  which  was  located,  is  incompetent.  Wharton  v  Han- 
non,  ~>»4. 

29.  Evidence;  transcript  of  will. — Where  a  will  has  been  duly  probated, 
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a  transcript  of  it  from  the  records  of  the  probate  court, 
together  with  the  proof  of  probate  and  the  order  of  the  court, 
properly  certified,  is,  under  the  statute  (Code,  §  1984),  admissi- 
ble in  evidence  to  the  same  extent  as  if  the  original  will  was 
produced  ;  and  the  fact  that  such  transcript  was  made  out  for 
and  used  in  another  case,  does  not  render  it  less  admissible  in 
evidence.     Newsom  v.  Holesapple,  682. 

II     ADMISSIONS. 

30.  Contradictory  statements  by  party  to  suit. — Admissions,  which  are 

relevant  and  material  to  the  issue,  made  by  a  party  to  the  suit 
are  always  admissible  against  him  ;  and  when  the  party  testifies 
on  a  subsequent  trial  differently  from  what  he  did  on  a  former 
trial,  it  is  competent  for  the  adverse  party  to  give  in  evidence 
his  statement  on  the  former  trial,  and  it  is  the  duty  of  the  jury 
to  consider  both  statements  in  connection  with  the  explanation, 
if  any  is  made,  in  the  light  of  all  the  evidence,  to  determine 
which  is  true.     /,.  d\  X.  R.  R.  Co.  r.  Hurt,  34. 

31.  Declarations  against  the  interest  of  claimant;  when  incompetent. — In 

a  statutory  claim  suit,  evidence  of  declarations  made  by  the 
grantor  of  the  claimant  against  the  interest  of  the  latter,  when 
he  was  not  present  to  deny  or  explain  them,  is  incompetent,  and 
its  admission  is  error.     Claflin  r.  Rodenberg,  -213. 

III.    BURDEN    OP    PROOF. 

3.\  Burden  of  proof  as  to  release  of  cause  of  action. — In  an  action  of 
trover  by  the  landlord  against  the  tenant  for  the  conversion  of 
wood  wrongfully  cut  from  the  rented  premises,  where  the  ten- 
ant claims  that  the  landlord  had  released  the  cause  of  action, 
the  burden  of  proving  such  release  is  upon  the  tenant.  Brooks 
v.  Rogers,  111. 

33.  Action  on  a  note;  burden  of  proving  its  true  date. — In  an  action  on 

a  note  dated  on  Sunday,  the  presumption  is  that  the  note  bears 
its  true  date,  and  the  burden  is  upon  the  plaintiff  to  overcome 
such  presumption,  by  proving  that  it  was  executed  on  a  day 
that  was  not  Sunday.     Hatter  was  v.  (ioodloe,  162. 

34.  Sale  of  lands  for  distribution;  burden  of  proof. — Land  can  not  be 

sold  for  distribution  except  upon  satisfactory  proof  that  it  can 
not  be  partitioned  without  the  sale  ;  and  the  burden  rests  upon 
the  petitioner  to  make  this  proof.     Mitchell  v.  Mitchell,  183. 

35.  Burden  of  proving  specific  direction. — The  burden  of  proving  an 

alleged  specific  direction  as  to  the  application  of  a  payment 
upon  a  debt  to  a  creditor,  is  upon  the  debtor  who  affirms  such 
special  direction.     Kent  <(-  Barrett  v.  Marks  &  Gayle,  350. 

IV.    MATTERS   JUDICIALLY    KNOWN. 

36.  '*/.  o.  b";  judicial  knowledge. — Courts  judicially  know  that  "f.  o. 

b."  in  contracts  of  sale,  where  the  property  sold  is  to  be  trans- 
ported, mean,  "free  on  board"  the  cars  at  a  certain  place  named 
in  the  contract.  Sheffield  Furnace  Co.  /'.  Hull  Coal  &  Coke  Co., 
446. 

V.    OBJECTIONS. 

37.  Objection  to  depositions;  when  too  late. — An  objection  to  a  deposi- 

tion, which  is  not  made  before  the  trial  in  entered  upon,  and  it 
is  not  shown  that  the  ground  of  the  objection  transpired  or  be- 
came known  to  the  party  objecting  only  after  the  trial  began, 
comes  too  late  and  is  properly  overruled      Brooks  v.  Rogersf  111. 
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38.  Objection  to  testimony  because  not  responsive;  when  properly  over- 

ruled.— If  a  part  of  the  testimony  of  a  witness,  as  shown  by  her 
deposition,  is  not  responsive  to  the  cross  interrogatory  under 
which  it  was  given,  but  was  competent  evidence  in  the  cause, 
and  was  but  the  repetition  of  facts  to  which  the  witness  had 
deposed  in  response  to  interrogatories  in  chief,  an  objection  to 
such  testimony  is  properly  overruled.     lb.  111. 

39.  Heneral  objection  to  evidence. — When  there  are  only  general  objec- 

tions to  evidence,  without  specifying  the  particulars  in  which 
it  is  objectionable,  such  objections  are  properly  overruled,  un- 
less the  evidence  is  plainly  illegal  or  irrelevant.  Bates  v.  Morris, 

VI.    PAROL  AND  WRITTEN. 

40.  The  lease  competent  evidence  in  an  action  of  trorer  by  landlord  against. 

tenant. — In  an  action  of  trover  by  the  landlord  against  his  ten- 
ant, pending  the  lease,  for  the  conversion  of  timber  wrongfully 
cut  from  the  demised  premises,  it  is  competent  for  the  landlord 
to  introduce  in  evidence  the  lease  that  was  current  at  the  time 
such  suit  was  brought,  as  showing  that  the  defendant's  posses- 
sion was  not  adverse  to  the  plaintiff.     Brooks  v.  Rogers,  111. 

41.  Same. — The  fact  that  part  of  the  lease  so  introduced   in  evidence 

might  be  looked  to  by  the  jury  to  determine  what  were  the  stip- 
ulations of  a  previous  lease  between  the  same  parties  in  a  cer-, 
tain  particular,  furnishes  no  ground  for  the  exclusion  of  the* 
lease,  or  the  part  specially  objected  to ;  and  the  fact  that  the 
provision  singled  out  tends  to  contradict  the  oral  testimony  of 
defendant,  of  itself,  makes  the  overruling  of  the  motion  correct. 
lb.  111. 
42  Written  affidavit  inadmissible  without  proof  of  its  execution, — An  affi- 
davit containing  admissions  made  by  a  decedent  is  not  admis- 
sible as  evidence  on  the  final  settlement  of  his  estate,  without 
proof  of  its  execution  by  the  deceased  ;  and  the  fact  that  the 
affidavit  bears  the  certificate  of  a  notary  public  of  subscription 
and  verification,  is  not  efficacious  to  make  the  writing  self-prov- 
ing.    Key  land  v.  Key  land,  JU7. 

43.  Recttals  of  deed  as  evidence  of  consideration. — As  against  an  antece- 

dent judgment  creditor,  claiming  as  purchaser  at  a  sheriff's  sale 
under  execution  issued  on  his  judgment,  a  recital  in  a  deed  from 
the  judgment  debtor  to  a  third  party  is  no  evidence  of  the  pay- 
ment of  a  valuable  consideration  by  the  grantee  therein,  and, 
unaided  by  other  evidence,  is  insufficient  to  sustain  the  convey- 
ance against  the  purchasing  creditor.    Wells  et  al.  r.  Watson,  HIS. 

44.  Evidence;  transcript  of  will. — AVhere  a  will  has  been  duly  probated, 

a  transcript  of  it  from  the  records  of  the  probate  court,  together 
with  the  proof  of  probate  and  the  order  of  the  court,  properly 
certified,  is,  under  the  statute  (Code,  $  1084),  admissible  in  evi- 
dence to  the  same  extent  as  if  the  original  will  was  produced  ; 
and  the  fact  that  such  transcript  was  made  out  for  and  used  in 
another  case,  does  not  render  it  less  admissible  in  evidence. 
Xewsom  v.  Holexapple,  6V>7. 


45 


VII.      PRIMARY  AND  SECONDARY. 

Evidence;  proof  of  handwriting  in  a  note. — In  an  action  by  a  bank 
on  a  note  dated  on  Sunday,  payable  to  the  bank,  testimony  that 
the  body  of  the  note  sued  on  was  in  the  handwriting  of  the 
bank's  cashier,  who  was  not  in  its  employ  until  after  the  date  of 
the  note,  is  admissible  as  tending  to  prove  that  the  note  did  not 
bear  its  true  date.  Hauerwas  v.  (woodloe.  WJ. 
46.  Same;  admissibility  of  bank  book. — In  an  action  by  a  bank  on  a 
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note  dated  on  Sunday,  a  book  of  the  bank  in  which  the  number, 
name  of  the  maker,  date  of  execution,  amount  and  date  of  ma- 
turity of  all  notes  discounted  by  the  bank  are  kept,  is  not  admis- 
sible in  evidence  to  show  that  (he  note  sued  on  was  a  renewal 
of  another  note,  which  matured  on  Sunday,  and  that  the  re- 
newal note  was  executed  on  a  day  that  was  not  Sunday,  but  was 
dated  back  to  the  maturity  of  the  old  note  according  to  the  cus- 
tom of  the  bank.    lb.  lt>2. 

47.  Admissibility  of  secondary  evidence  of  contents  of  affidavit  and  war- 

rant of  arrest. — When  there  is  evidence  that,  after  an  arrest  was 
made,  the  sheriff  enclosed  the  affidavit  and  warrant  in  an  envel- 
ope, which  he  sealed,  addressed  and  mailed,  secondary  evidence 
of  the  contents  of  such  affidavit  and  warrant  is  admissible,  al- 
though it  was  not  shown  to  whom  the  envelope  was  addressed, 
and  although  the  magistrate  before  whom  the  affidavit  was 
made  and  by  whom  the  warrant  was  issued,  testified  that  he  had 
been  unable  to  find  them  after  making  diligent  search  in  his 
office,  and  he  had  never  received  them  from  the  sheriff ;  it  being 
the  sheriff's  duty  to  deliver  the  papers  to  the  magistrate  issuing 
them  and  to  whom  they  wrere  returnable,  it  will  be  presumed, 
in  absence  of  evidence  to  the  contrary,  that  he  performed  his 
duty  and  addressed  the  envelope  to  the  proper  officer.  Marks 
d'  Co.  v.  Hastings,  10,5. 

VIII.      WEIGHT   AND    SUFFICIENCY. 

48.  Conveyance   absolute  in   terms;   evidence   necessary  to   declare   it  a 

mortgage. — When  parol  evidence  is  relied  upon  to  have  a  deed 
of  conveyance  of  lands,  absolute  in  its  terms,  declared  a  mort- 
gage or  security  for  a  debt,  or  to  have  a  resulting  trust  in  lands 
declared,  the  evidence  adduced  must  be  clear  and  convincing. 
Jordan  et  al.  v.  McKenzie,  411. 

49.  Bill  to  enforce  trust;  when  evidence  insufficient  to  authorize  relief. — 

In  a  bill  tiled  to  establish  a  trust  in  land,  the  complainants 
claimed  that  they  purchased  the  lands  under  a  parol  agree- 
ment;  that  defendant  loaned  them  money  to  make  the  cash 
payment,  and  became  security  for  deferred  payments  ;  that  title 
was  taken  in  defendant's  name  to  secure  him,  he  agreeing  to 
convey  the  lands  to  complainants  on  repayment  by  them  of  his 
loan,  and  the  balance  of  the  purchase  price.  The  only  evidence 
to  establish  these  facts  was  the  testimony  of  one  of  the  com- 
plainants, and  of  persons  who  derived  therr  information 
from  him  The  testimony  of  the  defendant,  of  the  vendor,  and 
of  the  person  who  took  the  acknowledgment  sustained  the  claim 
of  defendant,  that  he  made  the  purchase  for  himself,  that  he 
made  the  cash  payment  and  paid  at  maturity  his  note,  executed 
for  the  defcrrtni  payment ;  and  that  lie  verbally  promised  to  sell 
the  land  to  the  complainants,  who  had  been  unable  to  purchase 
it;  and  that  complainants  knew  of  the  sale  of  part  of  the  land 
by  defendant,  and  witnessed  valuable  improvements  thereon, 
but  raised  no  objection  or  claim.  Held,  that  the  complainants 
were  not  entitled  to  the  relief  prayed,  and  that  the  bill  was 
properly  dismissed      lb.  44  J. 

50.  Plea  of  set-off;  when  not  sustained  by  evidence  — When,  in  an  action 

on  a  note,  there  is  interposed  a  plea  of  set-off,  founded  upon 
damages  claimed  by  reason  of  plaintiff's  failure  to  deliver  cer- 
tain goods  as  agreed  upon  when  the  note  sued  on  -  as  executed, 
but  the  defendant  does  not  introduce*  evidence  of  the  difference 
between  the  contract  price  of  the  goods  and  their  value  at  the 
tim^  and  place  of  their  delivery,  and  thereby  fails  to  furnish  a 
basis  for  ascertainment  of  the  damages  claimed,  the  plea  of 
set-off  is  not  sustained,  and  judgment  should  be  rendered  for 
plaintiff  on  such  plea.     Howell  A  Clark  v.  Lehman  &  Son,  645. 
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1.  Title  acquired  by  purchaser  at  execution  sale. — F.,  after   the   execu- 

tion of  a  mortgage  to  M.,  which  was  still  unsatisfied,  sold  the 
land  conveyed  therein  to  W.  After  the  agreement  of  sale,  but 
before  the  conveyance  by  deed,  judgment  was  recovered  in  the 
United  States  Circuit  Court  against  F.  After  F.  had  conveyed 
the  lands  to  W.  by  deed,  the  United  States  marshal  sold  the 
same  lands  under  an  execution  issued  upon  the  judgment  re- 
covered against  F.,  and  at  this  sale  T.  became  the  purchaser. 
Held,  that  W.  and  T  are  both  equitable  claimants,  and  that  the 
equity  of  W.,  being  the  older,  is  superior  to  that  of  T.,  con- 
veyed by  the  marshal's  deed.     Troy  et  al.  v.  May,  401. 

2.  Right  of  purchaser  at  an  execution  sale  — When,  before   the   mort- 

gage debt  is  paid,  the  mortgagor  agrees  to  sell  to  a  third  person 
the  lands  conveyed  in  said  mortgage,  and  after  this  agreement 
a  judgment  is  recovered  against  the  said  mortgagor,  and  exe- 
cution thereunder  is  levied  upon  the  same  lands,  and  the  said 
lands  are  sold  under  this  execution,  after  the  execution  of  the 
deed  in  compliance  with  the  agreement  of  sale,  the  purchaser 
at  said  execution  sale  acquires  the  equity  of  redemption,  and 
as  the  holder  of  such  equity,  is  entitled  to  the  excess  of  the 
balance  due  the  mortgagor  paid  by  the  one  who  purchases  at  a 
subsequent  sale  under  the  mortgage.     lb.  401 . 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Statute  of  non-claim;  operation  against  claim  for  devastavit. — On  the 

death  of  an  administrator,  not  having  made  a  final  settle- 
ment of  his  trust,  and  being  indebted  to  the  estate  for  the  loss 
or  destruction  of  property  intrusted  to  him,  his  devastavit  con- 
stitutes such  a  breach  of  his  administration  bond  as  to  make  it 
an  accrued  claim  against  his  sureties  thereon,  and  the  running 
of  the  statute  of  non-claim  is,  at  once,  put  into  operation.  Page 
v.  Bartlett,  10S. 

2.  Same;  presentment. — The  presentment  of  a  claim,  as  contemplated 

by  the  statute  of  non-claim  (Code,  §  OSl),  can  only  be  made  by 
a  party  interested  in  the  claim ;  and  the  nature  and  amount  of 
the  claim  must  be  brought  to  the  attention  of  the  personal  rep- 
resentative,    lb.  IDS. 

3.  Same;  presentment  by  filing  bill  in  equiti/. — A  bill  to  enforce  a  claim 

against  personal  representatives  of  deceased  sureties  on  an  ad- 
ministration bond,  which  alleges  that  the  claim  was  presented 
to  the  defendants  by  the  tiling  of  a  bill  against  them  by  a  certain 
named  person,  whose  interest  in  the  claim  was  not  shown,  and 
the  nature  and  amount  of  the  claim  was  not  disclosed  by  the 
bill  so  filed,  does  not  show  such  a  presentment  of  the  claim  as 
is  required  by  the  statute  of  non-claim  ;  such  averment  of  pre- 
sentment being  merely  a  conclusion  of  the  pleader.     lb.  ins. 

4.  />*///  to  enforce  claim  for  derastarit;  multifariousness. — A  bill  to  en- 

force a  claim  for  devastavit  against  personal  representatives  of 
some  of  the  sureties  on  an  administrator's  bond,  and  for  a  sel- 
tlement  of  the  estate,  and  also  to  enforce  against  the  personal 
representatives  of  the  other  sureties,  in  their  individual  capac- 
ities, the  personal  penalty  for  failure  to  give  the  notice  to  cred- 
itors required  by  law,  is  multifarious.     lb.  1US. 

5.  Same;  demurrer  for  want  of  parties. — A  bill  against  the  personal 

representatives  of  the  sureties  of  an  administrator's  bond  for  a 
settlement  of  the  estate  and  to  enforce  a  claim  for  devastavit, 
which  avers  that  one  of  the  heirs  of  the  decedent  is  dead,  and 
that  her  estate  is  entitled  to  whatever  amount  she  would 
receive  if  living,  but  which  makes  neither  her  personal  repre- 
sentative nor  her  heirs  parties,  and  does  not  aver  that  there  is 
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no  administrator  or  executor  of  her  estate,  or  children  surviv- 
ing her,  is  demurrable  for  want  of  proper  parties.  lb.  lU.f. 
6  Saute;  appointment  of  administrator  ad  litem. — Such  a  bill  does  not 
make  a  case  for  the  appointment  of  an  administrator  ad  litem 
under  the  statute  (Code,  §  2283),  which  provides  that  when,  in 
any  proceeding  in  the  probate  or  chancery  court,  the  estate  of  a 
deceased  person  must  be  represented,  and  there  is  no  executor 
or  administrator  of  such  estate,  it  shall  be  the  duty  of  the  court 
to  appoint  an  administrator  ad  litem  whenever  the  facts  render- 
ing the  appointment  necessary  shall  appear  in  the  record, or 
shall  be  made  known  by  affidavit.     lb.  lihi. 

7.  Petition  for  sale  of  land*  to  jMiy  decedent' x  debt*;  sufficient  averment*. 

A  petition  by  an  administrator  for  an  order  to  sell  lands  be- 
longing to  the  estate  of  his  intestate  for  the  payment  of  his 
debts  (Code,  ##  2104,  2lO(i),  which  alleges  that  "the  personal 
property  of  said  estate  is  insufficient  for  the  payment  of  the 
debts  thereof,  and  that  therefore  it  is  necessary,  and  will  be 
to  the  interest  of  said  estate,  to  sell  the  lands  hereinafter 
named,  for  the  payment  of  the  debts  of  said  estate,"  is  suffi- 
cient to  con  fer  jurisdiction  on  the  probate  court  to  decree  a 
sale  of  said  lands      Kent  et  al.  v.  Manuel  et  a/.,  334. 

8.  Decree  of  sale  of  decedent's  hfiid*;  prenumptUm  in  favor  of  the  de- 

cree of  the  prolmte  court  on  collateral  attack. — When,  in  an  action 
of  ejectment,  a  decree  of  the  sale  of  decedent's  lands  is  at- 
tacked, on  the  ground  that  the  evidence  in  the  proceedings  in 
the  probate  court  was  not  taken  in  the  manner  required  by 
statute  (Code,  §  2111),  the  order  of  sale  of  said  lands  by  the 
probate  court  is  not  set  out  in  the  record,  but  the  statement  is 
made  that  the  court  rendered  a  decree  ordering  said  lands  to 
be  sold  for  the  payment  of  the  debts  of  said  estate,  this  court, 
on  appeal,  will  presume  that  the  order  or  judgment  of  the  pro- 
bate court  contained  all  that  was  necessary  to  uphold  its  va- 
lidity, including  the  finding  that  proof  of  the  necessity  of  the 
sale  to  pay  the  debts  was  made  by  disinterested  witnesses,  as 
provided  by  the  statute,  and  that  such  order  was  sufficient. 
lb.  334 

9.  Order  of  wile  collaterally  attached;  error  mu*t  aftimuitively  appear 

itn  the  face  *  if  the  record — When  a  deci-ee  of  the  probate  court 
ordering  t^e  sale  of  the  decedent's  lands  for  the.  payment  of 
debts  is  collaterally  attacked,  the  decree  will  not  be  annulled 
and  set  aside,  unless  the  matters  relied  on  as  avoiding  the  ad- 
judication appear  affirmatively  on  the  face  of  the  record.  lb. 
334. 
10.  Bill  in  equity  to  hare  a  lien  dec/art  d;  what  is  a  final  decree. — Where, 
in  a  bill  fiied  by  heirs  to  have  a  lien  declared  in  their  favor  upon 
a  certain  lot,  alleged  to  have  been  purchased  and  improved  by 
the  administratrix  of  their  decedent's  estate,  partly  with  the 
funds  of  the  estate,  which  lot  had  been  mortgaged  by  her  to  her 
co-defendants,  it  is  shown  that  a  part  of  the  debt  secured  by 
said  mortgage  was  an  individual  debt  of  the  administratrix 
secured  by  a  prior  mortgage  given  by  her  on  said  lot,  and  which 
was  assumed  by  her  co-defendants,  a  decree  holding  the  mort- 
gage by  the  administratrix  to  her  co-defendants  to  be  a  superior 
lien  on  the  lot.  to  the  extent  of  the  debt  assumed  by  the  mort- 
gagees, and  that  as  against  the  remainder  of  the  debt  secured 
by  said  mortgage  complainants  wpre  entitled  to  relief,  at  the 
same  time  giving  particular  instructions  and  directions  to  the  reg- 
ister as  to  the  manner  of  taking  and  stating  an  account  between 
tin*  parties,  settles  all  the  equities  of  the  bill  as  between  the 
complainants  and  the  defendants,  and  is  a  final  decree,  from 
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which  an  appeal  may  be  prosecuted.  Foley  et  al.  v.  Leva  et  a/., 
395. 

1  .  Misapplication  of  fund*  by  administrator;  rights  of  heirs  and  per- 
sonal creditors. — Where  an  administrator  has  used  the  funds  of 
his  intestate's  estate  in  the  purchase  of  lands,  taking  the  title 
in  himself,  the  distributees  and  heirs  may,  at  their  election, 
either  claim  the  lands  with  rents,  or  hold  the  administrator 
responsible  for  the  money  with  interest  and  have  a  lien  de- 
clared on  the  land  for  the  payment  thereof;  but  having  elected 
to  claim  the  money  and  interest,  they  can  not  also  claim  the 
land  in  which  the  money  of  the  estate  was  invested,  or  the 
rents  thereof,  and  in  a  bill  filed  by  the  heirs  to  have  a  lien  de- 
clared in  their  favor  on  the  lands,  there  is  no  error  in  a  decree 
treating  the  rents  from  the  land  as  the  property  of  the  admin- 
istrator, and  in  applying  them  to  the  payment  of  his  individual 
debts.     lb.  395. 

12.  Kame.— Where  one,  who  is  the  administratrix  of  an  estate,  bor- 
rows money  on  her  own  account,  with  which  the  estate  of  her 
intestate  has  nothing  to  do,  and  pays  the  money  on  her  individ- 
ual mortgage  debt,  and  she  afterwards  uses  money  of  the  estate 
to  re-fund  her  lender,  no  equity  arises  out  of  such  a  conversion 
by  the  administratrix  in  favor  of  the  heirs  of  the  estate  against 
the  mortgagees,  to  whom  she  paid  the  borrowed  money,  lb.  395. 

EXEMPTIONS. 

1.  Trespass;  effect  of  decree  of  probate  court  setting  apart  such  articles 
as  widow's  exemption. — In  an  action  of  trespass  for  the  wrongful 
disturbance  of  plaintiff's  possession  and  occupancy  of  a  bed- 
room, the  fact  that  the  articles  claimed  by  the  defendant  and 
attempted  to  be  taken  from  the  room,  had  been  set  apart  to  her 
and  a  minor  son  of  her  late  husband  by  his  former  marriage  by 
a  decree  of  the  probate  court  as  a  part  of  their  exempt  person- 
alty, did  not  confer  upon  such  defendant  the  right  to  enter  the 
room  against  the  plaintiff's  protest.     Milner  et  al.  v.  Milnert  599. 

FEES. 

1.  Clerk's  fees  for  summoning  defendant's  witnesses;  not  payable  out  of 

the  fine  and  forfeiture  fund. — The  fees  of  the  clerk  of  a  court  for 
issuing  subpcenas  for  witnesses  in  a  criminal  case  at  the  re- 
quest of  a  defendant,  who  was  acquitted,  can  not  be  paid  out  of 
the  fine  and  forfeiture  fund  of  the  county ;  such  services  of  the 
clerk  being  rendered  for  defendant  create  a  debt  against  him, 
and  must  be  paid  by  him.     Burgin  v.  Hawkins,  SJ6. 

2.  Act  to  pay  solicitors1  salaries;  counties1  right  to  surplus  in   the  state 

treasury. — Under  the  provisions  of  the  "act  to  pay  solicitors'  sal- 
aries,"* approved  February  .8,  887,  (Acts  1886-87,  p.  J61),  there 
must  be  annual  adjustments  and  ascertainments  of  the  surpluses 
of  solicitors'  fees  paid  into  the  state  treasury  over  and  above  the 
salaries  of  solicitors,  by  deducting  the  aggregate  of  the  salaries 
of  solicitors  from  the  aggregate  of  all  solicitors'  fees  paid  into  the 
state  treasury  during  the  preceding  year,  from  whatever  source 
derived  ;  and  each  county  is  then  entitled  to  receive  its  propor- 
tionate share  in  the  remainder.     Purifoy  v.  Andrews,  643. 

3.  Same;  computation  without  regard  to  judicial  circuits  or  act  of  Feb- 

ruary /5,  1339. — Such  annual  adjustments  and  ascertainments 
must  be  made  without  regard  to  the  judicial  circuits,  and  are 
unaffected  by  the  act  approved  February  25,  889,  (Acts  1888-89, 
p.  55),  providing  for  payments  out  of  the  state  treasury  of  the 
costs  in  cases  where  the  defendants  are  sentenced  to  imprison- 
ment in  the  penitentiary.     lb.  043. 
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FEES—  Continued. 

4.  Mandamus  to  compel  auditor  to  draw  warrant  for  counties'  share  of 
surpluses  in  state  treasury  from  solicitors'  fees. — After  adjustment 
and  ascertainment  of  the  surplus  of  solicitors'  fees  in  the  state 
treasury,  over  and  above  the  salaries  paid  solicitors,  as  provided 
by  act  of  February  28,  1887,  (Acts  1886-87,  p.  161),  the  auditor 
must  draw  his  warrants  on  the  treasurer  in  favor  of  the  coun- 
ties, respectively,  for  the  several  sums  ascertained  to  be  due 
them ;  and  upon  his  refusal  to  do  so,  he  may  be  compelled  there- 
to by  mandamus.    lb.  6/fS. 

FINE  AND  FORFEITURE  FUND. 

1.  Clerk's  fee*  for  summoning  defendant's  witnesses;  not  payable  out  of 

the  fine  arid  forfeiture  fund. — The  fees  of  the  clerk  of  a  court  for 
issuing  subpcenas  for  witnesses  in  a  criminal  case  at  the  request 
of  a  defendant,  who  was  acquitted,  can  not  be  paid  out  of  the 
fine  and  forfeiture  fund  of  the  county;  such  services  of  the 
clerk  being  rendered  for  defendant  create  a  debt  against  him, 
and  must  be  paid  by  him.     Burgin  v.  Hawkins,  Treasurer,  326. 

2.  County  certificates  not  commercial  paper. — County  certificates,   is- 

sued for  jurors' and  bailiffs' services,  are  not  negotiable  com- 
mercial paper,  and  the  purchaser  thereof  takes  them  subject  to 
all  the  defenses  which  the  county  may  have  against  the  trans- 
ferror.   Allen,  Bethune  &  Co.  v.  McCreary,  et  at..,  514. 

3.  Purchase  by  treasurer's  deputy  of  county  certificates. — A  purchase 

by  a  county  treasurer's  deputy,  who  performs  all  the  duties  of 
the  office,  of  jurors'  and  bailiffs*  certificates  when  he  has  county 
funds  in  his  hands,  and  which  he  does  not  account  for  on  the 
expiration  of  his  term  of  office,  is  in  law  a  payment  of  such 
certificates  of  the  county  with  the  county  funds  which  were 
unaccounted  for,  and  the  transferee  of  the  deputy  can  not  col- 
lect them  from   said   treasurer's  successor  in  office.     Iby  514. 

FRAUD. 

1.  Stockholders  of  a  corporation;  fraud  as  a  defense  to  action  on  note 

fo-r  subscription. — Where  one  has  been  induced  by  fraud  to  be- 
come a  stockholder  in  a  corporation,  he  may  set  up  this  fraud 
as  a  defense  to  an  action  on  his  note,  given  for  the  payment  of 
the  amount  of  his  subscription.     Bibb  v.  Hall,  79. 

2.  Subscription  to  stock;  fraud  therein;  evidence. — Where,  in  an   action 

by  the  transferees  of  a  note,  given  by  a  subscriber  to  the  capi- 
tal stock  of  a  railroad  corporation,  for  the  amount  of  his  sub- 
scription, the  maker  of  the  note,  by  special  plea  interposes  a 
defense  of  fraud  in  procuring  his  subscription,  and  the  failure 
and  want  of  consideration  for  the  note,  it  is  shown  by  the  evi- 
dence that  the  only  condition  attached  to  the  subscription  was 
that  the  railroad  was  to  be  finished  between  certain  terminal 
points  within  a  certain  time,  and  that  it  was  to  issue  to  each 
subscriber  two  thirds  of  the  amount  subscribed  for  of  its  own 
capital  stock,  and  one  third  of  the  amount  in  the  capital  stock 
of  a  corporation  formed  to  build  said  railroad ;  that  the  note 
subsequently  executed  for  the  amount  of  the  subscription  con- 
tained conditions  relating  only  to  the  time  and  manner  of  the 
completion  of  the  road,  and  made  no  reference  to  stock  in  the 
company  formed  to  build  said  railroad  ;  that  on  the  day  of  the 
execution  of  the  note  the  maker  accepted  from  the  said  con- 
struction company  its  obligation  to  exchange  one  third  of  its 
stock  for  a  like  proportion  of  the  amount  of  his  subscription  in 
the  railroad  company,  when  the  note  sued  on  wTas  paid ;  that  at 
the  time  of  the  execution  of  the  note,  and  the  last  mentioned 
agreement,  both  corporations  had  received  their  certificate  of 
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incorporation,  and  had  performed  all  preliminary  acts  entitling 
them  to  such  certificate,  except  the  payment  of  -0  per  cent  of 
the  capital  stock;  and  that  the  maker  of  the  note  himself  testi- 
fied that  no  representations  were  made  to  him  that  such  20  per 
cent  had  been  paid,  and  he  did  not  inquire  or  investigate  the 
matter,  the  fraud  attempted  to  be  set  up  as  a  defense  is  not 
sustained,  and  there  is  shown  no  failure  or  want  of  consideration 
for  the  note  sued  on.    lb.  7U. 

FRAUDS,  STATUTE  OF. 

1.  Statute  of  frauds;  waiver  an  a  defence  to  a  bill  for  specific  perform- 
ance.— The  statute  of  frauds,  as  a  defense  to  a  bill  for  the  spe- 
cific performance  of  a  contract,  is  waived  unless  specially 
pleaded ;  and  the  contract  being  admitted  or  satisfactorily 
proved,  it  will  be  enforced  although  it  may  be  obnoxious  to  the 
statute.     Whisenant  v.  Gordon,  250. 

*_'.  Conveyance  of  land;  must  be  in  writing. — Conveyances  of  land  must 
be  in  writing,  and  their  execution  must  be  accomplished  by 
formalities,  the  observance  of  which  is  calculated  to  remove  all 
doubt  or  uncertainty  as  to  the  gran  tor's  intention  to  divest 
himself  of  the  title  to  the  land  conveyed.     lb.  250. 

3.  Parol  agreement  for  conveyance  of  land;  when  specifically  enforced. — 

A  parol  agreement  for  the  re-conveyance  of  land  will  be  spe- 
cifically enforced,  at  the  suit  of  the  vendee  of  the  original  ven- 
dor, when  the  circumstances  surrounding  the  transaction,  the 
conduct  of  the  parties,  and  the  declarations  of  the  grantee  in 
the  original  conveyance  show  that  it  was  the  intention  of  the 
parties  to  rescind  the  former  sale  and  revest  the  title  in  the 
grantor.    lb.  250. 

4.  Statute  of  frauds;  promise  to  answer  for  debtf  default  or  miscarriage 

of  another  — AVhen,  at  the  instance  of  one  person,  goods  are  sold 
to  another  for  his  sole  use  and  benefit,  and  any  credit  whatever 
is  extended  to  the  party  to  whom  the  Consideration  moves,  the 
debt  is  that  of  the  latter,  and  the  other  party's  obligation  is 
that  of  guarantor,  which,  under  the  statute  (Code,  §  1732),  to 
be  binding  must  be  in  writing.  Webb  v.  Hawkins  Lumber  Co.. 
630. 

5.  Same. — When  in  an  action  to  recover  for  goods  sold,  it  is  shown 

that  the  defendant  applied  to  the  plaintiff  to  fill  an  order  for 
another  person,  and  said  that  he,  the  defendant,  "would  guar- 
antee the  bill  and  pay  for  it,"  and  that  thereupon  the  goods 
were  shipped  and  the  account  was  charged  on  the  books  of  the 
plaintiff  to  the  person  for  whom  the  goods  were  bought,  and 
that  the  plaintiff  looked  for  payment  to  both  the  defendant  and 
the  person  for  whom  the  goods  were  bought,  the  promise  of  the 
defendant  was  to  answer  for  the  debt,  default  or  miscarriage  of 
another  (Code,  §  173  J),  and  to  be  binding  should  have  been  in 
writing,  expressing  a  consideration,  signed  by  him.    lb.  630. 

FRAUDULENT  CONVEYANCES. 

1.  Bill  to  set  aside  conveyances  as  fraudulent;  denials  of  the  answer. — 
An  answer  to  a  bill  of  complaint  that  contains  a  mere  general 
denial  of  the  matters  charged  is  not  sufficient ;  and  in  response 
to  a  bill  filed  to  set  aside  conveyances  as  fraudulent,  the  an- 
swer must  specifically  deny  the  allegations  that  charge  material 
matters,  prima  facie  within  the  knowledge  of  defendants,  which 
render  the  conveyances  fraudulent  and  void,  or  such  allega- 
tions will  be  considered  as  admitted  and  true,  entitling  the 
complainant  to  the  relief  sought.     Moog  v.  Barrow,  209. 
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FRAUDULENT  CONVEYANCES—  Continued. 

2.  Fraudulent  conveyances;  evidence  on  bill  filed  to  set  them  asi'Is. — 

AVhere  an  insolvent  debtor  conveys  lands  to  some  of  his  credit- 
ors by  a  deed  absolute  in  form,  in  alleged  payment  of  a  debt 
greatly  less  than  the  value  of  the  lands,  and  the  creditors  sub- 
sequently convey  the  same  lands  to  the  wife  of  the  debtor  upon 
a  recited  cash  consideration,  greatly  less  than  the  value  of  the 
lands,  and  at  the  time  of  the  latter  conveyance  the  said  credit- 
ors accounted  to  the  debtor  for  the  rents  collected  and  taxes 
paid  by  them  pending  their  possession,  and  offers  to  purchase 
said  lands  were  referred  to  the  debtor,  who  continuously 
claimed  the  ownership  thereof,  the  deed  to  the  creditors  will  tx* 
construed  a  mortgage,  and  upon  a  bill  filed  by  other  creditors 
of  the  said  debtor  for  that  purpose,  both  of  the  conveyances 
will  be  set  aside  as  fraudulent  and  void.     lb.  J09 

3.  Same;  variance  between  proof  and  allegations  — When,  in  a  bill  filed 

to  set  aside  as  fraudulent  a  conveyance  from  an  insolvent 
debtor  to  certain  creditors  and  a  conveyance  from  the  said 
creditors  to  the  wife  of  the  debtor,  the  bill  averred  that  the 
debtor  owned  the  lands  in  fee,  and  the  proof  showed  that  it 
was  owned  jointly  by  the  said  debtor  and  one  who  was  not  a 
party  to  the  suit,  there  is  no  variance  between  the  allegations 
and  proof,,  so  far  as  the  parties  to  the  suit  are  concerned,  since 
the  wife  did  not  claim  title  from  the  joint  owners  of  the  land, 
but  derived  her  title  from  her  husband's  grantees.     Tb.  jf)9. 

4.  Fraudulent  conveyance;  when  more  goods  delivered  than  mentioned  in 

bill  of  sale. — In  a  statutory  claim  suit,  where  an  attaching  cred- 
itor attacks  as  fraudulent  the  sale  of  the  attached  property  by 
the  debtor  to  the  claimant,  if  it  is  shown  that  there  were  deliv- 
ered to  the  claimant  more  goods  than  were  mentioned  in  the 
bill  of  sale,  the  transaction  is  fraudulent  as  to  the  other  credit- 
ors of  the  debtor,  and  the  entire  sale  should  be  set  aside  as 
fraudulent  and  void.     Clafiin  &  Co.  v.  Rodenberg,  21$. 

5.  Charge,  as  to  fraudulent  conveyance. — In  a  statutory  claim  suit. 

where  the  sale  to  the  claimant  is  attacked  as  fraudulent,  a 
charge  which  instructs  the  jury  that  they  must  find  a  verdict 
for  the  claimant,  if  the  evidence  in  the  case  shows  an  honest 
intent  on  the  part  of  the  claimant  (grantee)  to  secure  the  pay- 
ment of  a  bona  fide  indebtedness,  and  that  there  was  no  reserva- 
tion of  benefit  to  the  debtors  in  the  purchase  of  said  goods 
from  them,  and  that  the  claimant  received  no  more  goods  than 
was  sufficient  to  pay  his  debts,  asserts  a  correct  proposition  of 
law,  and  is  properly  given      lb.  213. 

6.  Conveyance  attacked  as  fraudulent;  relevant  evidence. — On  an  issue 

formed  questioning  the  bona  fides  of  a  transfer  of  property,  in 
payment  of  an  alleged  indebtedness,  if  the  debt  is  established 
as  real,  the  pivotal  question  is  whether  there  was  such  dis- 
parity between  the  value  of  the  property  transferred  and  the 
amount  of  the  debt  as  to  be  indicative  of  fraud  ;  and  in  deter- 
mining this  question,  the  evidence  of  the  market  value  of 
the  transferred  property  is  relevant  and  admissible.  Bat/'*  r. 
Morris,  2$£. 

7.  Conveyance  of  stock  of  goods ,  absolute   inform,   but   intended  a*  a 

mortgage. — A  conveyance  of  his  entire  stock  of  goods  by  a 
debtor  to  one  of  his  creditors,  in  form  an  absolute  sale,  but  in- 
tended only  as  a  mortgage  or  as  a  security  for  an  indebtedness, 
the  debtor  being  permitted  to  remain  in  possession,  to  carry  on 
the  business,  and  to  sell  the  property  in  regular  course  of  trade 
for  his  own  benefit,  is  made  in  trust  for  his  own  use,  and  is, 
therefore,  under  the  provision  of  the  statute  (Code,  $  1730), 
fraudulent  and  void  as  against  subsequent,  as  well  aa  existing 
creditors.     O'Xeil  v.  Birmingham  Brewing*  Co.}  383. 
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8.  Bill  to  8ft  aside  fraudulent  conveyance;  joinder  of  existing  and  mb- 

sequenl  creditors. — Where  a  transfer  by  a  debtor  to  one  of  his 
creditors,  in  form  an  absolute  sale,  but  intended  as  a  security 
for  an  indebtedness,  is  void  under  section  1730  of  the  Code,  as 
being  made  for  the  use  of  the  debtor  executing  the  conveyance, 
existing  and  subsequent  creditors  may  join  in  a  bill  seeking  to 
set  aside  such  conveyance  as  fraudulent  and  void.    lb.  J&i. 

9.  Suit  in  equity  against  a  partnership;  married  woman  being  a  partner 

no  defense  to  a  bill,  and  does  not  inraildate  a  contract  made  by  the 
firm. —'Where  the  sole  purpose  of  a  bill,  filed  to  cancel  as  fraud- 
ulent a  conveyance  by  a  partnership,  is  to  subject  to  the  satis- 
faction of  complainants'  demand  the  assets  of  said  partnership, 
it  is  no  objection  to  said  bill  that  one  of  the  partners  is  a  mar- 
ried woman,  nor  does  such  a  fact  destroy  the  binding  obligation 
of  the  contracts  by  which  the  firm  became  indebted  to  the  com- 
plainants.    Jb.  JS.1. 

10.  hill  to  set  aside  fraudulent  conveyance;  not  demurrable  for  failure  to 

aver  that  defendants  were  not  licensed  to  sell  liquors,  which  form 
part  of  consideration  of  complainants1  debt. — A  bill  filed  by  cred- 
itors seeking  to  set  aside  as  fraudulent  and  void  a  conveyance 
by  their  debtor  to  other  creditors,  which  avers  that  a  part  of  the 
consideration  of  the  debt  sought  to  be  enforced  was  spiritous, 
vinous  or  malt  liquors,  is  not  subject  to  demurrer  because  it 
fails  to  aver  that  the  complainants  were  licensed  to  make  said 
sales;  the  prima  facia  presumption  of  the  law  being  that  they 
had  complied  with  the  revenue  statutes,  and  taken  out  the  re- 
quired license.    lb.  X$3. 

11.  Same;    when   not   necessary   to  aver  insolvency  of  debtor. — When  a 

bill  is  filed  by  creditors  to  set  aside  a  conveyance  of  their 
debtor  to  other  creditors  as  fraudulent  and  void  und.r  the  pro- 
visions of  section  1 7-J0  of  the  Code,  it  is  not  necessary  to  aver 
the  insolvency  of  the  debtor,  since  the  creditor  has  a  right  to 
pursue  and  subject  the  property  conveyed  by  his  debtor  to  the 
fatter' s  own  use  and  benefit,  notwithstanding  the  debtor  may 
have  other  property  which  might  be  subject  to  said  debt.  lb.  S8.i. 
\%  Fraudulent  conveyance;  payment  of  a  pre-existing  de't — A  transfer 
in  1891  by  a  failing  debtor  of  his  stock  of  goods,  at  its  fair 
market  value,  in  payment  of  a  valid,  pre-existing  debt,  is  not 
fraudulent,  if  the  debt  was  absolute,  and  the  property  conveyed 
was  received  at  its  Treasonably  fair  market  value,  and  no  benefit 
was  secured  to  the  debtor  beyond  a  release  from  debt.  Curran 
d'  Co.  v.  Ol instead  &  Seheuing,  fSVJ. 

13.  hill  in  equity  to  set  aside  conveyance  as  fraudulent;  alternative  aver- 

ments.— Where,  in  a  bill  filed  to  set  aside  a  conveyance  as  fraud- 
ulent, the  charge  of  fraud  is  made  disjunctively,  each  alterna- 
tive averment  of  the  bill  of  complaint  must  state  a  sufficient 
cause  of  action.     lb.  GUJ. 

14.  Same;  sufficieney  of  averment. — In  a  bill  filed  to  set  aside  as  fraud- 

ulent a  conveyance  from  a  failing  debtor  to  a  creditor,  a  mere 
averment  therein  that  the  conveyance  by  the  debtor  to  the 
creditor  was  for  the  purpose  of  hindering,  delaying  and  de- 
frauding his  other  creditors,  and  that  the  preferred  creditor 
participated  in  such  intent,  is  not  sufficient  as  a  statement  of 
the  cause  of  action  ;  to  be  sufficient,  the  facts  which  constitute 
the  fraud  must  be  averred.     lb.  Hit  J. 

FOREIGN  CORPORATIONS— See  Corporations,  subtitle. 

"F.  O.  B." 

1.  "f.   o.  b;"  judicial   knowledge. — Courts  judicially  know  that  "f.  o. 
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b."  in  contracts  of  sale,  where  the  property  sold  is  to  be  trans- 
ported, mean,  "free  on  board"  the  cars  at  a  certain  place  named 
in  the  contract.    Slwffield  Furnace  Co.  v.  Hull  Coal  &  Coke  Co. 

44& 
2.  Same;  evidence  of  custom  a nd  usage — Where  a  contract  of  sale 
specifies  the  price  of  the  article  sold,  "f.  o.  b.  cars"  at  a  certain 
place  of  destination,  named  in  the  contract,  parol  evidence  of 
the  custom  and  usage  as  to  the  payment  of  freight  on  the  par- 
ticular article  sold,  which  would  give  to  the  terms  a  different 
meaning  or  operation  than  would  have  attached  had  the  words 
of  which  they  are  the  initials  been  originally  inserted  in  the 
contract,  is  inadmissible ;  in  such  a  contract  the  price  stipu- 
lated is  for  the  articles  free  on  board  the  cars  at  the  place  of 
destination,  and  does  not  impose  upon  the  buyer  the  duty  of 
paying  the  freight  thereon.     lb.  44(>. 

FREIGHT. 

1.  Contract  of  sale;  reduction  of  freight  rates. — In  a  contract  of  sale  for 
a  stipulated  price  at  a  certain  place  of  delivery,  a  provision 
"that  it  is  understood  that"  the  seller  has  freight  rates  to  the 

Soint  of  delivery,  "on  which  the  above  price  is  based,  but  if, 
uring  the  time  this  contract  is  in  force  this  rate  should  be  ad- 
vanced, then  the  buyer  has  the  option  to  take  any  undelivered 
portion  due  on  his  contract  at  the  advance,  or  of  cancelling  it, 
provided  the  seller  does  not  elect  to  stand  said  advance,"  does 
not  entitle  the  buyer  to  the  benefit  of  reductions  of  freight  rates 
accruing  after  the  execution  of  the  "Contract,  and  while  it  was 
being  performed.  Sheffield  Furnace  Co.  v.  Hull  Coal  &  Coke 
Co.y  446. 

GARNISHMENT. 

1.  Subscribers  to  bonds  of  a  corporation  ;   liable  as  garnishees. — Where 

the  contract  of  subscription  to  bonds  of  a  corporation  provides 
that  upon  the  payment  of  the  entire  amount  of  the  subscription 
an  equal  amount  of  fully  paid-up  stock  of  the  corporation  shall 
be  paid  over  to  the  holders  of  the  bonds,  and  that  the  subscrip- 
tion is  to  be  paid  in  monthly  instalments  of  fixed  sums,  a  sub- 
scriber to  the  bonds  under  such  contract,  who  has  paid  three  in- 
stalments, is  a  debtor  to  the  corporation  for  the  balance  due 
upon  his  subscription,  in  such  sort  as  to  be  subject  to  process  of 
garnishment  by  creditors  of  the  corporation,  and  liable  as  gar- 
nishee to  the  extent  of  such  balance  due  and  unpaid  upon  his 
subscription  for  the  bonds.    Paris  r.  Montgomery  F.  it*  C.  Co.,  U7. 

GUARDIAN  AND  WARD. 

!.  Probate  of  a  will;  serriee  of  notice  on  infants. — In  a  proceeding  for 
the  probate  of  a  will,  service  of  notice  upon  infants  next  of  kin 
by  handing  them  a  copy  is  insufficient  to  baring  them  into  court ; 
the  copy  should  have  been  left  with  father,  mother,  guardian, 
or  other  person  having  the  custody  of  the  minors.  Herring  et  al. 
r.  Rickett*  etal.,.i40 

2.  Appointment  of  guardian  ad  litem  for   infants. — Until   infants  are 

Drought  into  court  by  a  service  of  process,  according  to  the  rules 
of  practice,  the  appointment  of  a  guardian  ad  litem  for  them  is 
unauthorized,  irregular,  and  not  sufficient  to  support  a  decree 
against  them.     lb.  JjO. 

3.  Probate  of  a  will;  notiee  thereof. — If  a  will  is  admitted    to   probate 

without  legal  service  of  notice  upon  the  persons  who  are  by 
law  entitled  thereto,  the  probate  will  be  vacated  and  revoked  on 
their  application.    lb.  340. 


Digitized  by 


Google 


INDEX.  785 

GUARDIAN  AND  VT AKD— Continued. 

4.  Application  to  vacate  probate  of  a  will;  no  presumption  in  favor  of 
the  probate  — On  the  application  to  vacate  the  probate  of  a  will, 
there  is  no  presumption  in  favor  of  the  order  of  probate,  the 
petition  to  vacate  being  a  direct  and  not  a  collateral  attack. 
lb.  340. 

HEIRS. 

1.  Misapplication  of  fund*  by  administrator;  rights  of  heirs  and  per- 

sonal creditors. — When  an  administrator  has  used  the  funds  of 
his  intestate's  estate  in  the  purchase  of  lands,  taking  the  title 
in  himself,  the  distributees  and  heirs  may,  at  their  election, 
either  claim  the  la^ds  with  rents,  or  hold  the  administrator  re- 
sponsible for  the  money  with  interest  and  have  a  lien  declared 
on  the  lands  for  the  payment  thereof;  but  having  elected  to 
claim  the  money  and  interest,  they  can  not  also  claim  the  land 
in  which  the  money  of  the  estate  was  invested,  or  the  rents 
thereof,  and  in  a  bill  filed  by  the  heirs  to  have  a  lien  declared  in 
their  favor  on  the  lands,  there  is  no  error  in  a  decree  treating 
the  rents  from  the  land  as  the  property  of  the  administrator, 
and  in  applying  them  to  the  payment  of  his  individual  debts. 
Foley  ct  al.  v.  Leva  et  al.,  395. 

2.  Same. — Where  one,  who  is  the  administratrix  of  an  estate,  bor- 

rows money  on  her  own  account,  with  which  the  estate  of  her 
intestate  has  nothing  to  do,  and  pays  the  money  on  her  individ- 
ual mortgage  debt,  and  she  afterwards  uses  money  of  the  estate 
to  refund  her  lender,  no  equity  arises  out  of  such  a  conversion 
by  the  administratrix  in  favor  of  the  heirs  of  the  estate  against 
the  mortgagees,  to  whom  she  paid  the  borrowed  money.     lb.  305. 

3.  BUI  in  equity  to  hare  a  lien  declared;  what  is  a  final  decree. — Where, 

in  a  bill  fiied  by  heirs  to  have  a  lien  declared  in  their  favor  upon 
a  certain  lot,  alleged  to  have  been  purchased  and  improved  by 
the  administratrix  of  their  decedent's  estate,  partly  with  the 
funds  of  the  estate,  which  lot  had  been  mortgaged  by  her  to  her 
co-defendants,  it  is  shown  that  a  part  of  the  debt  secured  by 
said  mortgage  was  an  individual  debt  of  the  administratrix 
secured  by  a  prior  mortgage  given  by  her  on  said  lot,  and  which 
was  assumed  by  her  co-defendants,  a  decree  holding  the  mort- 
gage by  the  administratrix  to  her  co-defendants  to  be  a- superior 
lien  on  the  lot,  to  the  extent  of  the  debt  assumed  by  the  mort- 
gagees, and  that  as  against  the  remainder  of  the  debt  secured 
by  said  mortgage  complainants  were  entitled  to  relief,  at  the 
same  time  giving  particular  instructions  and  directions  to  the 
register  as  to  the  manner  of  taking  and  stating  an  account  be- 
tween the  parties,  settles  all  the  equities  of  the  bill  as  between 
the  complainants  and  the  defendants,  and  is  a  final  decree, 
from  which  an  appeal  may  be  prosecuted      lb.  395. 

HOMESTEAD. 

1.  Purchasers  of  public  land  under  act  of  June  15,  J380. — Under  the 

provisions  of  the  act  of  Congress  of  June  15,  880  (I  Sup.  Rev. 
Stat  ,  p.  558),  only  the  person  who  has  made  entry  of  homestead 
and  failed  to  perfect  the  same,  or  the  transferee  of  such  entry- 
man  by  writing,  executed  in  good  faith,  can  purchase  the  land 
attempted  to  be  entered.     Mulloy  v.  Cook.  J 73. 

2.  Contract  violative  of  the  public  policy  of  the    United  States. — A  ver- 

bal contract  by  one  wno  makes  a  homestead  entry  of  Govern- 
ment land  and  fails  to  perfect  the  same,  to  purchase  such  lands 
under  the  act  of  Congress  of  June  lo,  iHhh,  (i  Sup.  Rev.  Stat, 
p.  558),  and  upon  receipt  of  patent  convey  the  lands  to  the  one 
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who  furnishes  the  money  with  which  to  make  the  purchase,  is 
violative  of  the  policy  of  the  General  Government,  and  can  not 
be  made  the  basis  of  equitable  relief  to  enforce  a  trust  in  such 
lands  in  favor  of  the  one  whose  money  was  used  in  paying  there 
for.     lb.  ITS. 

3.  Sale  of  homestead  for  distribution;    when  owned  jointly  by  husband 

and  wife  can  not  be  made  against  the  wife's  objections. — When  a 
homestead  is  owned  jointly  by  husband  and  wife,  the  probate 
court  can  not,  upon  petition  by  the  husband,  decree  a  sale  there- 
of for  distribution  against  the  wife's  objections.  Mitchell  v. 
Mitchell,  1S3. 

4.  Same. — The  fact  that  at  the  time  of  the  filing  of  the   petition  by 

the  husband  for  the  sale,  for  distribution,  of  the  homestead 
owned  jointly  by  husband  and  wife,  the  said  husband  and  wife 
were  living  separate  and  apart,  does  not  give  the  probate  court 
the  right  to  order  a  sale  of  the  homestead,  against  the  objection 
of  the  wife.  So  long  as  the  relation  of  husband  and  wife  exists, 
the  home  of  the  husband  is  deemed  to  be  the. home  of  the 
wife.     lb.  183. 

5.  Homestead  set  apart  to  the  widow;  her  estate  therein  — When  a  home- 

stead, which  does  not  exceed  16()  acres  and  two  thousand  dollars 
in  value,  has  been  set  apart  to  the  widow  as  exempt  under  the 
act  approved  February  I:',  1885,  (Sess.  Acts  1  >4-85,  p.  114),  she 
takes  an  absolute  inheritable  estate  in  such  homestead.  Smith 
et  al  r.  Bout  well,  373 

6.  Proceedings  to  set  apart  homestead;  objections   can  not   be  raised  on 

collateral  attack. — In  an  action  of  ejectment,  involving  the 
widow's  title  to  the  homestead,  an  objection  that  the  record  of 
the  proceedings  to  set  apart  the  homestead  to  the  widow  did 
not  show  affirmatively  that  the  commissioners  appointed  were 
"citizens  of  good  standing,"  can  not  be  raided.     lb  373. 

7.  Constitutionality   of   statute   regulating   descents   and  succession    to 

property . — The  act  approved  February  1-',  1885,  (Sess.  Acts 
1884-85,  p.  114),  which  provides  for  the  setting  apart  of  the 
homestead  exemption  to  the  widow,  and  defines  her  estate 
therein,  is  constitutional,  since  "each  State  has  the  right  to 
enact  laws  for  the  regulation  of  descents  and  succession  to 
property  within  its  limits."     lb.  373. 

HUSBAND  AND  WIFE. 

1.  Sale  of  homestead  for  distribution;  when  owned  jointly  by   husband 

and  wife  can  not  be  made  against  the  wife's  objections. — When  a 
homestead  is  owned  jointly  by  husband  and  wife,  the  probate 
court  can  not,  upon  petition  by  the  husband,  decree  a  sale 
thereof  for  distribution  against  the  wife's  objections.  Mitchell 
v.  Mitchell,  JS3 

2.  Same. — The  fact  that  at  the  time  of  the  filing  of  the   petition  by 

the  husband  for  the  sale,  for  distribution,  of  the  homestead, 
owned  jointly  by  husband  and  wife,  the  said  husband  and  wife 
were  living  separate  and  apart,  does  not  give  the  probate  court 
the  right  to  order  a  sale  of  the  homestead,  against  the  objection 
of  the  wife.  So  long  as  the  relation  of  husband  and  wife  exists, 
the  home  of  the  husband  is  deemed  to  be  the  home  of  the 
wife      lb.  J  S3. 

3.  Earnings  of  wife;  separate  estate   therein. — Prior   to   the  act   ap- 

proved February  28,  1S6T,  by  which  the  earnings  of  the  wife 
were  made  her  separate  estate,  the  husband  could,  by  contract, 
gift  or  renunciation  of  all  right  to  them,  invest  the  wife  with  a 
separate  estate  therein  ;  and  while  such  Voluntary  gift  or  renun- 
ciation is  not  valid  as  against  the  husband's  existing  creditors, 
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it  is  valid  as  to  subsequent  creditors,  unless  shown  to  have  been 
infected  with  actual  fraud.    Bates  v.  Morris,  JSJ. 

4.  Homestead  net  apart  to  the  widow:  her  estate  th" rein. — -When  a  home- 

stead, which  aoes  not  exceed  160  acres  and  two  thousand  dollars 
in  value,  has  been  set  apart  to  the  widow  as  exempt  under  the 
act  approved  February  12,  1885,  (Soss.  Acts  l<*4-8>,  p.  114),  she 
takes  an  absolute  inheritable  estate  in  such  homestead.  Smith 
v.  Boutwell,  *i7*i. 

5.  Suit  in  equity  against  a  partnership;  married  woman  being  a  partner 

no  defense  to  a  bill,  and  does  not  invalidate  a  contract  mads  by  the 
firm. — Where  the  sole  purpose  of  a  bill,  filed  to  cancel  as  fraud- 
ulent a  conveyance  by  a  partnership,  is  to  subject  to  the  satis- 
faction of  complainants1  demand  the  assets  of  said  partnership, 
it  is  no  objection  to  said  bill  that  one  of  the  partners  is  a  mar- 
ried woman,  nor  does  such  a  fact  destroy  the  binding  obligation 
of  the  contracts  by  which  the  firm  became  indebted  to  the  com- 
plainants.    O'Xeil,  et  al.  r.  Birmingham  Brewing  Co.  et  al.y  iiS.i. 

6.  Husband  and  *nfe;  statute  securing   ivife's   separate   estate.  — Under 

the  common  law,  so  long  as  the  marital  relation  is  maintained, 
the  husband  is  the  head  of  the  family,  determines  where  the 
home  shall  be,  controls  all  things  belonging  to  the  household 
and  premises,  and  directs  the  economy  ana  administration  of 
domestic  affairs;  and  our  statutes,  securing  to  the  married 
woman  her  separate  estate,  (Code,  $§  2341-2356),  have  wrought 
no  change  in  these  relative  rights  and  duties.     Stronse  r.  Leipf, 

7.  Same;  effect  of  section  2445. — The   statute   that  declares   that  the 

husband  is  not  liable  for  a  tort  of  the  wife,  in  the  commission 
of  which  he  did  not  participate,  (Code,  §  2345),  provides  a  new 
remedy  for  an  actionable  tort  committed  by  the  wife,  and  re- 
quires that  action  therefor  should  be  brought  against  the  wife, 
but  does  not  declare  an  enlarged  liability  on  the  part  of  the 
wife  for  torts.    lb.  4.M 

8.  Same;   action   against  wife  for  injuries  caused  by  a  dog  owned   by 

her. — Where  a  dog,  which  is  owned  by  a  married  woman,  and 
known  to  be  ferocious  and  vicious,  is  kept  on  the  premises 
owned  by  her,  where  she  and  her  husband  reside,  and  escaping 
therefrom  inflicts  injuries,  the  wrongful  act  is  the  keeping  of 
the  dog,  and  the  husband,  being  the  head  of  the  family  and 
having  control  of  the  premises,  is  liable  for  sucn  injuries,  and 
no  action  therefor  can  be  maintained  against  the  wife.  (Me- 
Clellax,  J.,  dissenting.)     lb.  4.M. 

INFANTS. 

1.  Infants;  ratification  after  attaining  majority. — A  contract  by  an  in- 

fant, being  merely  voidable,  and  not  void  by  reason  of  the  in- 
fancy, is  subject  to  ratification  after  attaining  majority,  and  any 
declaration  or  acts  by  the  infant,  after  arriving  at  full  age,  that 
clearly  recognize  the  existence  of  the  contract  as  a  binding  ob- 
ligation, will  constitute  a  ratification,  although  at  the  time  of 
the  declaration  made  or  the  act  done  the  infant  did  not  know 
that  he  or  she  had  a  right  to  avoid  the  contract.  Amer.  Marty 
Co.  r.  Wright,  *>»S. 

2.  Execution  of   mortgage  by  infant ;  ratification  by  payment  of  interest 

notes. — Where  a  mortgage  is  executed  by  an  infant  as  security 
for  money  loaned,  the  payment,  after  arriving  at  full  age,  of  the 
interest  notes  as  they  mature,  is  a  ratification  of  the  voidable 
contract,  which- thereafter  becomes  a  binding  obligation.  lb. 
OoS. 
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1.  Injunction;  when  granted  to  enjoin  trespass. — A  court  of  equity  will 

not  grant  an  injunction  to  prevent  the  commission  of  trespasses, 
unless  the  complainant  shows  a  satisfactory  title  to  the  locus  in 
quo;  and  if  the  title  be  denied  or  in  doubt,  the  injunction  will 
be  refused  against  the  defendant  who  is  in  possession,  until  the 
title  is  established  at  law.    Kellar  i\  Bullington,  267. 

2.  Same. — An  injunction  will  not  lie  in  favor  of  a  complainant  not  in 

possession  of  the  actual  property  trespassed  upon,  to  restrain 
the  removal  of  stone  from  lands  of  which  the  defendants  had 
possession  under  a  claim  of  ownership,  when  the  complainant 
obtained  title  thereto  from  the  Government  by  his  entry  as  a 
homestead,  until  the  disputed  question  of  title  has  been  adjudi- 
cated,   lb.  -267. 

3.  Bill  to  enjoin  sale  of  stock;  corporation  necessary  party. — Where  a 

bill  is  filed  by  a  stockholder  to  enjoin  the  sale  by  a  corporation 
of  his  stock  to  settle  an  indebtedness  due  to  the  corporation, 
upon  the  ground  that  the  debt  is  not  due,  or  has  been  paid,  or 
that  the  corporation  is  indebted  to  the  shareholder  in  an  amount 
exceeding  that  claimed  to  be  due  the  corporation,  and  which 
prays  for  a  settlement  of  account,  the  corporation  itself  is  an 
indispensable  party.    Elliott  v.  Sibley,  et  al.  S44. 

4.  Same;  complahiant  must  offer  to  do  equity. — In  a  bill  filed  by   a 

stockholder  to  enjoin  the  sale  of  his  stock  by  a  corporation,  on 
the  ground  that  the  corporation  is  indebted  to  him  in  an  amount 
exceeding  his  indebtedness,  and  which  also  prays  for  a  settle- 
ment of  account,  the  complainant  must  offer  to  do  equity  by 
averring  in  his  bill  a  readiness  and  willingness  to  £ay  whatever 
amount  may  be  ascertained  to  be  due  from  him  to  the  corpora- 
tion,    lb.  344. 

5.  Bill  to  enjoin  sale  of  stock;  necessary  averments. — In  a  bill   by   a 

stockholder  to  enjoin  the  sale  by  the  corporation  of  his  stock,  in 
payment  of  his  debt  to  said  corporation,  on  the  ground  that  he 
has  a  claim  against  the  corporation  in  excess  of  his  alleged  in- 
debtedness, the  complaint  must  aver  some  fact  other  than  the 
existence  of  his  demand,  which  is  a  proper  subject  of  set-off  in 
order  to  give  his  bill  equity — such  as  the  insolvency  of  the  cor- 
poration, or  any  other  fact  respecting  his  alleged  claim,  which 
would  justify  the  interposition  of  a  court  of  equity.     lb  844. 

6.  Dissolution  of  injunction. — When  an  answer  to  a  bill  seeking  an  in- 

junction specifically  denies  the  principal  allegations  of  the  bill, 
upon  which  rests  the  right  of  the  relief  asked,  the  temporary 
injunction  is  properly  dissolved.     lb.  344. 

7.  Bill  in  equity  to  enjoin  obstruction  of  alley-way;  evidence. — Where, 

on  a  bill  filed  to  enjoin  the  obstruction  of  an  alley- way  it  is 
shown  that  the  description  in  the  deed  granting  the  said  way 
from  the  defendant  to  the  complainant  was  indefinite,  but  that 
after  the  grant  the  way  was  definitely  located  by  the  defendant, 
and  was  used  by  the  complainant,  evidence  of  oral  statements 
made  by  the  parties  prior  to  the  execution  of  the  deed,  indi- 
cating a  purpose  on  the  part  of  the  grantor  to  acquire  at  some 
future  time  other  adjacent  lands,  and  locate  a  way  different 
from  that  which  was  located,  is  incompetent.  Wharton  v.  Han- 
non,  0.54. 

8.  Enjoining  obstruction  of  alley-tray;  jurisdiction  of  equity. — Where 

a  deed  granting  an  alley-way  does  not  definitely  describe  the 
location  thereof,  but  the  way  is  designated  by  the  grantor  and 
is  accepted  and  used  by  the  grantee,  and  the  said  grantor  after- 
wards obstructs  the  way  thus  designated  and  used,  a  court  of 
equity,  upon  proper  bill  filed,  will  enjoin  such  obstruction,  not- 
withstanding   a    better  alley-way  has    been  opened    by    the 
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grantor  and  offered  to  the  grantee,  and  although  the  use  of  the 
obstructed  alley-way  involves  the  crossing  with  teams,  Ac,  of 
a  sidewalk  on  a  much  used  street  in  a  city.  (Stone,  C.J  dissent- 
ing, holds  that,  in  the  absence  of  the  averment,  that  the  grantor 
was  insolvent,  and  of  facts  showing  that  complainant  could  not 
obtain  ample  redress  in  an  action  at  law,  and  in  view  of  the 
fact  that  another  and  better  way  was  tendered,  the  granting  of 
an  injunction  is  discretionary,  and  complainant  in  this  case 
should  be  left  to  his  action  at  law.)  lb.  554. 
9.  Same. — In  such  a  bill,  filed  to  enjoin  the  obstruction  of  an  alley- 
way by  the  grantor,  there  should  be  averments  that  the  location 
of  the  alley-way  was  made,  and  a  description  of  the  way  so 
located ;  proof  of  location  without  averment  is  not  sufficient 
to  warrant  relief.    lb.  554. 

10.  Injunction  against  a  railroad  corporation  voting  stock  in  another  rail- 

road corporation. — Where  one  railroad  corporation  has  purchased 
a  majority  of  the  stock  of  another  railroad  corporation,  with  the 
intent  and  purpose  of  getting  the  management  and  control 
thereof,  in  order  to  defeat  or  lessen  competition  in  the  busi- 
nesses of  the  two  companies,  or  to  encourage  monopoly,  and  the 
corporation  owning  the  majority  of  the  other's  stock  violates 
duties  in  respect  of  the  property  and  rights  of  the  other  com- 
pany and  its  stockholders,  committing  willful  wastes  and  sub- 
jecting said  company  to  a  multiplicity  of  suits,  a  court  of  equity 
will  interfere,  by  an  injunction  at  the  suit  of  a  minority  of  the 
stockholders,  to  restrain  the  said  corporation  owning  the  major- 
ity of  the  stock  from  the  use  of  said  stock  in  the  management  of 
the  affairs  of  the  other  corporation  and  in  the  election  of  its  offi- 
cers.    George  v.  ('en.  R.  R.  &  B.  Co.,  607. 

11.  Same ;  jurisdiction  of  court  of  equity  notwithstanding  property  in  the 

hands  of  a  receiver. — In  a  bill  filed  to  enjoin  a  railroad  corpora- 
tion owning  a  majority  of  the  stock  in  another  railroad  corpora- 
tion from  voting  its  stock  in  the  management  of  the  affairs  of 
the  latter  company,  and  in  the  election  of  its  officers,  the  juris- 
diction of  the  court  is  not  ousted,  and  the  right  to  grant  the  re- 
lief prayed  for  is  not  effected,  by  the  fact  that  the  road  whose 
stock  is  controlled  by  the  other  corporation  is  in  the  hands  of  a 
receiver,  appointed  by  other  courts.     lb.  607. 

12.  Same;  laches. — Where  a  bill  is  filed  by  stockholders  in  a  corpora- 

tion to  enjoin  another  corporation  owning  a  majority  of  the 
stock  of  the  former  corporation  from  voting  its  stock  in  the  con- 
trol of  the  affairs  and  in  the  election  of  the  officers  of  the  said 
corporation,  the  fact  that  the  complainant  stockholders,  after 
full  knowledge  of  the  grounds  of  complaint  alleged  in  their  bill, 
or  full  opportunity  to  acquire  such  knowledge,  acquiesced  in  the 
acts  complained  of  for  more  than  six  years,  does  not  debar  them 
from  having  enjoined  such  use  of  the  stock  in  the  future.  lb. 
607. 

13.  Injunction  against  a  corporation  at  suit  of  stockliolders :  previous  r«- 

quest  to  directors  for  action. — A  minority  of  the  stockholders  of  a 
corporation  cannot  maintain  a  bill  in  equity  to  prevent  illegal 
action  on  the  part  of  the  majority,  without  a  previous  request 
to  the  proper  officers  to  interfere,  and  their  failure  or  refusal  to 
do  so ;  but  when  it  is  shown  that  a  majority  of  the  stock  of  said 
corporation  is  owned  by  another  corporation,  which  practically 
creates  and  controls  the  managing  and  governing  bodies  of  said 
corporation,  the  necessity  for  such  a  demand  upon  the  govern- 
ing body  is  dispensed  with,  as  any  such  demand  would  be  fruit- 
less,   lb.  607. 

14.  Appeal;   decree  discharging   injunction. — An   appeal   does  not    lie 
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from  a  decree  of  a  chancellor  rendered  in  vacation  discharging 
an  injunction.  Winter  r  City  Council  of  Montgomery,  649. 
15.  Same;  what  considered  when  no  answer  filed  to  a  bill  for  an  injunc- 
tion, and  no  grounds  for  the  dissolution  are,  given. — On  an  appeal 
from  a  decree  dissolving  an  injunction,  and  the  grounds  upon 
which  the  writ  are  dissolved  are  not  stated,  and  there  was  no 
answer  filed  to  the  bill  seeking  the  injunction,  the  consideration 
will  be  confined  to  the  pleadings  of  the  bill  as  they  appear  upon 
its  face.    lb.  64<t. 

INSURANCE. 

1.  Notes  given  for  life  insurance  premiums;  invalid  defense. — In  an  ac- 

tion on  notes,  given  by  the  defendant  to  the  plaintiff,  who  was 
the  agent  of  a  foreign  insurance  company,  for  money  he  had  ad- 
vanced for  the  defendant,  for  the  payment  of  his  premiums  to 
said  insurance  company,  it  is  no  defense  that  said  company  had 
not  complied  with  the  statutory  provisions,  relative  to  the  doing 
of  business  in  this  State  by  foreign  corporations.  Russell  v. 
Jones,  '261. 

2.  Insurance  company;   agent's   mis-statements  do.  not  avoid  policy. — 

Where  an  applicant  for  insurance  makes  full  and  true  answers 
to  the  questions  contained  in  the  application,  but  the  agent,  him- 
self writing  the  application,  knowingly  and  intentionally  writes 
down  the  answers  different  from  the  statements  made  by  the 
insured,  the  insurance  company  can  not  avoid  its  obligation 
under  said  policy,  on  the  ground  that  the  interest  of  the  insured 
was  not  truly  stated  in  the  application,  as  required  by  the  pol- 
icy.    (1reed  et  al.  v.  Sun  Fire  office  of  London,  622. 

3.  Creditor  has  insurable  interest  in  deceased  creditor's  property. — The 

creditor  of  a  deceased  debtor,  whose  estate  is  insufficient  to  pay 
his  debts,  has  an  insurable  interest  in  the  property  of  the  estate, 
which  may  be  subjected  by  a  proceeding  in  rem  to  the  payment 
of  his  debts ;  but  the  recovery  can  not  exceed  the  amount  of  the 
insurable  interest.    lb.  522. 

4.  Action  on  insurance  policy;  pleadings. — In  an  action  on  an  insur- 

ance policy,  pleadings  that  allege  that  the  building  insured  be- 
longed to  the  estate  of  the  deceased  person,  who  owned  no  other 
real  estate,  that  the  said  building  and  lot  on  which  it  was  situ- 
ated were  subject  to  the  homestead  and  dower  right  of  the  de- 
ceased's widow,  who  was  one  of  the  insured,  that  the  other  in- 
sured was  a  creditor  of  the  deceased,  and  that  the  personal 
assets  of  his  estate  were  insufficient  to  day  his  debts,  show  an 
insurable  interest  in  said  building  in  both  of  the  insured.  lb.  522. 

5.  Fire  insurance  policy  ;  limitations  therein. — The  stipulation  in  a  pol- 

icy of  insurance  that  the  company  "shall  be  liable  only  for  such 
proportion  of  the  whole  loss  as  the  insurance  bears  to  the  cash 
value  of  the  whole  property  thereby  insured  at  the  time  of  the 
fire,"  and  that  "other  concurrent  insurance  [is]  permitted  with- 
out notice  until  required,"  limits  the  insurance  company's  lia- 
bility to  the  proportion  the  insurance  bears  to  the  cash  value  of 
the  property  at  the  time  of  the  loss,  without  regard  to  the  ex- 
istence of  concurrent  insurance.  Christian  d-  Daniel  v.  Xtagara 
Fire  Ins.  Co..  6.14. 

6.  Limitations  in  fire  insurance  policy ;  what  not  unreasonable. — In  an 

open  fire  insurance  policy  on  cotton  in  a  warehouse,  the  limita- 
tion that  the  company  'shall  be  liable  only  for  such  proportion 
of  the  whole  loss  as  the  insurance  bears  to  the  cash  value  of  the 
whole  property  thereby  insured  at  the  time  of  the  fire,"  is  not 
unreasonable  or  unjust,  nor  contrary  to  law  or  public  policy. 
lb.  624. 
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JUDGES. 

1.  Adjudication   by  a  judge   of  his  own  incompetency  not  conclusive. — 

The  adjudication  by  a  judge  of  his  own  incompetency  to  hear 
and  determine  a  cause,  and  the  entry  of  this  conclusion  on  the 
record  of  his  court,  is  not  determinative  or  conclusive  of  the  in- 
quiry of  incompetency  rel  non,  on  application  for  mandamus,  or 
on  appeal.     Medlin  v.  Taylor,  JJO. 

2.  Incompetency  of  a  judge;  how  determined  on  application  for  manda- 

mus, and  on  appeal. — When  application  is  made  to  the  circuit 
judge  for  a  writ  of  mandamus,  to  compel  the  judge  of  probate  to 
hear  and  determine  a  certain  cause,  which  he  has  adjudged 
himself  incompetent  to  try,  it  is  the  duty  of  the  circuit  judge  to 
determine  the  question  of  incompetency  upon  the  facts  disclosed, 
regardless  of  any  adjudication  made  thereon  by  the  judge 
whose  incompetency  is  at  issue ;  and  a  like  duty  devolves  upon 
this  court  on  appeal  from  the  mandamus  proceedings.   lb.  J.19. 

3.  When  probate  judge  incompetent  to  hear  an  election  contest. — Where  a 

contest  of  the  election  of  a  tax  collector  is  instituted  before  a 
probate  judge,  who  was  declared  elected  at  the  same  time  as 
was  the  contestee,  and  whose  election  was  being  contested  be- 
fore the  judge  of  the  circuit  court  upon  the  same  grounds  spec- 
ified in  the  statement  of  contest  filed  by  the  contestant,  such 
probate  judge,  although  not  disqualified  under  constitutional 
and  statutory  provisions,  has,  under  the  doctrine  of  the  common 
law,  such  personal  interest  in  the  questions  involved  as  to  ren- 
der him  incompetent  to  hear  and  determine  the  contest,  and  to 
justify  him  in  declining  to  do  so.     lb.  ^S9. 

4.  W hen  ruling  //?/  judyc  of  probate  in  election  content  not  reviewed  on 

appeal. — Under  the  statutory  provision,  that  "In  contested 
election  cases  tried  by  the  judge  of  probate,  an  appeal  lies  to 
the  circuit  court,  to  be  tried  de  novo"  (Code/8  432),  rulings 
made  by  the  judge  of  probate  in  contest  proceedings  instituted 
before  him,  even  though  erroneous,  which  were  not  carried 
into  the  rulings  of  the  circuit  court  on  appeal  from  the  probate 
court,  will  not  be  reviewed  by  the  supreme  court.  Turnlpttced 
v.  Jane*.  593. 

JUDGMENTS  AND  DECREES. 

1.  Judgment;  definition  thereof. — A  judgment  is  a  final  consideration 

and  determination  by  a  court  of  competent  jurisdiction  of  mat- 
ters submitted  to  it,  and  it  should,  in  form, always  be  complete 
and  certain  in  itself,  showing  that  it  is  the  court's  adjudication 
Hell  r.  Otts,  ISfi. 

2.  Same;  when  insufficient  to  support  an  appeal. — The  statement  in  a 

judgment  entry  in  an  action  of  ejectment,  just  after  the  recital 
of  the  verdict,  "and  judgment  is  rendered  against  defendants, 
for  the  land  sued  for,  together  with  all  the  costs  in  this  behalf, 
for  which  execution  may  issue,"  is  not  such  a  judgment  as  will 
support  an  appeal ;  and  when  the  transcript  contains  no  other 
judgment  entry,  the  appeal  will  be  dismissed.     lb.  1S(>. 

3.  Decree  before  cause  at  issue  erroneous. — When,  to  a  bill  filed  by  the 

assignee  of  an  insolvent  debtor,  which  avers  the  levy  of  an 
attachment  by  the  debtor's  lessor  and  admits  the  justness  of  a 
claim  for  rent  thus  asserted,  there  have  been  no  answers  filed, 
and  no  decrees  pro  confesso  have  been  rendered  against  the  de- 
fendants not  answering,  the  cause  is  not  at  issue ;  and  an  order 
of  reference  to  ascertain  the  amount  due  the  attaching  lessor, 
and  a  decree  that  the  amount  so  ascertained  be  paid  is  errone- 
ous when  rendered  before  the  cause  was  at  issue,  and  before 
the  creditors  of  the  assignor  had  an  opportunity  of  presenting 
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and  proving  their  claims.    Louisville  Manfg.  Co.  v.  Brown,  273. 

4.  Decree  to  support  an  appeal. — A  decree  that  settles  matters  of  con- 

tention ana  the  material  equities  in  a  cause  will  support  an  ap- 
peal,   lb.  273. 

5.  Same. — An  appeal  lies  from  a  decree  in  a  suit  by  an  assignee 

named  in  the  deed  of  assignment  for  the  execution  of  the  trust, 
in  which  the  debt  is  ascertained  and  ordered  to  be  paid  out  of 
the  proceeds  of  the  assets,  without  giving  creditors  an  oppor- 
tunity to  contest  such  debt,  or  to  present  and  prove  their 
claims.     lb.  278. 

6.  Decree  of  sale  of  decedent's  lands;  presumption  in  favor  of  the  decree 

of  the  probate  court  on  collateral  attack. — When,  in  an  action  of 
ejectment,  a  decree  of  the  sale  of  decedent's  lands  is  attacked, 
on  the  ground  that  the  evidence  in  the  proceedings  in  the  pro- 
bate court  was  not  taken  in  the  manner  required  by  statute, 
(Code,  §  2111),  the  order  of  sale  of  said  lands  by  the  probate 
court  is  not  set  out  in  the  record,  but  the  statement  is  made 
that  the  court  rendered  a  decree  ordering  said  lands  to  be  sold 
for  the  payment  of  the  debts  of  said  estate,  this  court,  on 
appeal,  will  presume  that  the 'order  or  judgment  of  the  probate 
court  contained  all  that  was  necessary  to  uphold  its  validity, 
including  the  finding  that  proof  of  the  necessity  of  the  sale  to 

Eay  the  aebts  was  made  by  disinterested  witnesses,  as  provided 
y  the  statute,  and  that  such  order  was  sufficient.    Kent  v.  Man- 
sell,  885. 

7.  Order  of  sale  collaterally  attacked;  error  must  affirmatively  appear 

on  the  face  of  the  record  — When  a  decree  of  the  probate  court 
ordering  the  sale  of  decedent's  lands  for  the  payment  of  debts 
is  collaterally  attacked,  the  decree  will  not  be  annulled  and  set 
aside,  unless  the  matters  relied  on  as  avoiding  the  adjudication 
appear  affirmatively  on  the  face  of  the  record.    lb.  835. 

8.  When    dtcre.'    of  foreclosure   erroneous. — When,    on    a    bill  filed 

to  have  a  mortgage  executed  on  March  i ,  1887,  to  a  foreign  cor- 
poration declared  void  and  cancelled,  as  violative  of  section  4, 
Article  XIV  of  the  constitution  and  the  act  approved  February 
28,  1887,  to  give  force  and  effect  to  this  constitutional  provision, 
there  is  no  sufficient  offer  by  complainant  to  do  equity,  or  to 
submit  himself  to  the  authority  and  jurisdiction  of  the  court, 
and  the  proof  shows  that  the  defendant  has  complied  with  the 
requirements  of  the  said  constitutional  and  statutory  provisions, 
at  the  time  of  making  the  loan  and  taking  the  mortgage  to 
secure  it,  a  decree  of  foreclosure  should  not  be  rendered,. but 
the  bill,  being  without  equity,  should  be  dismissed.  Boss  r. 
New  Eng.  Mortg.  Sec.  Co.  3ti2. 

9.  What  is  a  final  decree. — A  decree  in  chancery,  which  settles  all 

the  equities  between  the  parties,  leaving  only  matters  of  ac- 
count to  be  adjusted  on  a  reference  before  the  master,  is  such  a 
final  decree  as  will  support  an  appeal.    Foley  v.  Leva,  395. 

10.  Limitation  of  appeal;  when  assignments  of  error  are  stricken  out. — 

Where  an  appeal  is  sued  out  in  a  chancery  cause  more  than  a 
year  after  the  rendition  of  a  decree  which  settled  all  the  equi- 
ties between  the  parties,  such  decree  can  not  be  reviewed,  and 
all  the  assignments  of  error  relating  to  matters  embraced  in 
that  decree  should  be  stricken  out,  upon  motion,  because  the 
appeal  was  barred  at  the  time  it  was  taken.    lb.  395. 

11.  Bill  in  canity  to  hare  a  Uen  declared;  what  is  a  final  decree. — Where, 

in  a  bill  filed  by  heirs  to  have  a  lien  declared  in  their  favor  upon 
a  certain  lot,  alleged  to  have  been  purchased  and  improved  by 
the  administratrix  of  their  decedent's  estate,  partly  with  the 
funds  of  the  estate,  which  lot  had  been  mortgaged  by  her  to 
her  co-defendants,  it  is  shown  that  a  part  of  the  debt  secured 
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by  said  mortgage  was  an  individual  debt  of  the  administratrix 
secured  by  a  prior  mortgage  given  by  her  on  said  lot,  and  which 
was  assumed  by  her  co-defendants,  a  decree  holding  the  mort- 
gage by  the  administratrix  to  her  co-defendants  to  be  a  supe- 
rior lien  on  the  lot,  to  the  extent  of  the  debt  assumed  by  the 
mortgagees,  and  that  as  against  the  remainder  of  the  debt  se- 
cured by  said  mortgage  complainants  were  entitled  to  relief,  at 
the  same  time  giving  particular  instructions  and  directions  to 
the  register  as  to  the  manner  of  taking  and  stating  an  account 
between  the  parties,  settles  all  the  equities  of  the  bill  as  be- 
tween the  complainants  and  the  defendants,  and  is  a  final  de- 
cree, from  which  an  appeal  may  be  prosecuted.     lb.  395. 

12.  Rulings  on  motion  to  vacate  an  order  in  a  judgment  entry;  should  be 

shown  by  bill  of  exceptions. — Where  a  motion  to  set  aside  and 
vacate  an  order  contained  in  a  judgment  entry  is  overruled, 
and  an  exception  is  reserved  thereto,  such  ruling,  to  be  re- 
viewed by  the  appellate  court,  must  be  presented  by  a  bill  of 
exceptions  and  when  the  transcript  contains  no  bill  of  excep- 
tions, presenting  for  review  such  ruling,  which  is  the  only  ques- 
tion intended  to  be  presented,  the  appeal  will  be  dismissed. 
Stern  v.  Collier  et  al,  4U- 

13.  Accounting  and  settlement  oj  a  partnership;  when  a  reference  is  prop- 

erly decreed. — A  bill  was  filed  for  an  accounting  between  part- 
ners, and  a  settlement  of  the  partnership  after  dissolution. 
The  averments  of  the  bill  were  not  as  definite  as  good  pleading 
required,  and  no  objection  was  made  to  the  bill  on  this  ac- 
count; but  respondent,  in  his  answer,  alleged  that  the  partner- 
ship matters  were  so  conducted  that  it  was  impossible  to  state 
an  account  approximately  correct.  The  only  evidence  on  this 
question  was  the  testimony  of  the  parties  themselves,  which, 
in  some  respects  was  irreconcilable.  Held,  that  a  decree  order- 
ing a  reference  was  not  erroneous,  since  upon  such  reference 
other  evidence  might  be  introduced,  and  a  decree  of  confirma- 
tion would  not  be  refused  if  the  evidence  taken  upon  the  refer- 
ence clearly  shows  a  balance  in  favor  of  one  partner ;  although 
it  was  impossible  to  make  an  absolutely  correct  statement  of 
the  account.     Costello  v.  Montague,  /f26. 

14.  Decree  upon  demurrers;  when  insufficient  to  authorize   appeal  there- 

from.~-An  entry,  "submitted  for  decree  upon  demurrers  to  the 
bill  and  demurrers  sustained,"  is  not  a  decree  sustaining  the 
demurrers  to  a  bill  from  which  an  appeal  may  be  taken  as  pro- 
vided by  statute,  (Code,  $  :<612) ;  and  when  this  is  the  only  entry 
shown  in  the  transcript  of  the  docket  entries  of  the  chancellor, 
the  appeal  will  be  dismissed.     Mann  et  al.  r.  Hyams  et  a/.,  4<H- 

15.  Xotice  of  motion  to    vacate   a  judgment;    when   sufficient. — Where  a 

motion  to  set  aside  and  annul  a  judgment  against  a  defendant 
is  spread  upon  the  motion  docket  of  the  court  wherein  the 
judgment  was  recovered,  is  properly  signed  by  counsel  for 
movant,  and  addressed  to  the  attorneys  of  record  for  the  plain- 
tiff, and  when  the  motion  is  called  for  trial  the  said  attorneys 
for  plaintiff  appear  for  the  purpose  of  resisting  action  thereon 
at  that  time,  on  the  ground  that  no  written  notice  of  the  motion 
had  been  served  ujx>n  them  or  their  client,  no  further  notice  to 
the  plaintiff  or  his  attorneys  is  necessary  ;  the  appearance  of  the 
latter,  even  for  the  purpose  of  resisting  action  on  said  motion, 
showing  sufficient  notice  of  the  pendency  thereof.  Jennings  i\ 
Pearce,  4J8. 

16.  Judgment  by  default  against  non- resident;  when  properly  set  axide. — 

When,  in  an  action  against  a  non-resident,  there  has  been  no 
personal  service  of  notice  of  the  suit   made   upon   him,  no  ap- 
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pearance  entered  for  him,  no  property  of  his  held  under  an 
attachment  levy,  and  no  indebtedness  to  him,  no  property,  or 
effects  of  his  ascertained  and  fixed  in  the  hands  of  a  garnishee, 
the  court  never  acquired  jurisdiction  of  the  person  and  property 
of  such  defendant,  so  as  to  authorize  a  judgment  by  default 
against  him  ;  and  upon  proper  motion,  seasonably  made,  the 
court  must  set  aside  and  vacate  such  judgment,     lb.  4.1$. 

17.  Appeal;   decree  discharging  injunction. — An   appeal  does   not  lie 

from  a  decree  of  a  chancellor  rendered  in  vacation  discharging 
an  injunction.      Winter  r.  City  Council  of  Montgomery,  fi.f!h 

18.  Same;  what  considered  when  no  answer  filed  to  a  bill  for  an  injunction, 

and  no  ground*  for  the  dissolution  are  given. — On  an  appeal  from 
a  decree  dissolving  an  injunction,  and  the  grounds  upon  which 
the  writ  are  dissolved  are  not  stated,  and  there  was  no  answer 
filed  to  the  bill  seeking  the  injunction,  the  consideration  will  be 
confined  to  the  pleadings  of  the  bill  as  they  appear  upon  its 
face.     lb.  649. 

LACHES. 

1.  Laches;  bill  to  quiet  title,. — One  who  has  acquired  title  by   adverse 

possession,  can  not  be  guilty  of  laches  in  instituting  a  suit  to 
quiet  his  title  and  to  remove  as  a  cloud  the  title  of  another,  who 
disputes  the  complainant's  title  acquired  by  adverse  possession. 
Torrent  Fire  Engine  Co.  v.  City  of  Mobile,  559. 

2.  Injunctions;  laches. — Where  a  bill   is  tiled   by   stockholders   in   a 

corporation  to  enjoin  another  corporation  owning  a  majority  of 
the  stock  of  the  former  corporation  from  voting  its  stock  in  the 
control  of  the  affairs  and  in  the  election  of  the  officers  of  said 
corporation,  the  fact  that  the  complainant  stockholders,  after 
full  knowledge  of  the  grounds  of  complaint  alleged  in  their  bill, 
or  full  opportunity  to  acquire  such  knowledge,  acquiesced  in  the 
acts  complained  of  for  more  than  six  years,  does  not  debar  them 
from  having  enjoined  such  use  of  the  stock  in  the  future. 
George  v.  Central  R.  R.  &  Banking  Co.,  607. 

LANDLORD  AND  TENANT. 

1.  Action   of  trover  by  landlord  against  tenant  for  wood  cut  from  rented 

premises. — While  an  action  of  trespass  for  injuries  to  land  by  the 
tenant  cannot  be  maintained  by  the  landlord,  so  long  as  the  ten- 
ancy continues,  and  trover  can  not  be  maintained  by  the  owner 
of  the  land  against  one  in  adverse  possession  for  the  conversion 
of  timber  severed  from  the  freehold,  a  landlord  can  maintain  an 
action  of  trover  against  his  tenant,  pending  the  tenancy,  for 
wood  wrongfully  cut  from  the  demised  premises,  and  converted 
by  the  tenant.  Such  action  involves  no  inquiry  as  to  the  title 
of  the  land  from  which  the  severance  was  made,  and  no  inquiry 
as  to  the  possession  of  said  land.     Jirooks  r.  Rogers,  111. 

2.  A  claim  of  forfeit ore  by  landlord   and   a   denial  of  forfeiture  by  ten- 

ant do  not  show  adverse  holding;  exclusion  of  such  evidence  not  er- 
ror.— The  facts  that  the  landlord  claimed  a  forfeiture  of  the 
lands  because  of  the  wrongful  severance  by  the  tenant  of  tim- 
ber from  the  leased  premises,  and  that  the  tenant  denied  the 
forfeiture,  and  put  the  landlord  to  an  action  of  ejectment  to  re- 
cover the  land  before  the  lease  expired,  which  action  was  pend- 
ing and  being  resisted  by  the  tenant  when  the  landlord  brought 
an  action  of  trover  against  the  said  tenant  to  recover  for  the 
conversion  of  timber  wrongfully  severed,  do  not  tend  to  show 
that  the  tenant  held  the  land  adversely  to  the  landlord  ;  and  the 
exclusion  of  such  evidence  in  the  action  of  trover  is  not  erron- 
eous, and  affords  no  ground  of  complaint  to  the  defendant 
therein,     lb.  ill. 
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3.  T)ie  lease  competent  evidence  in  an  action  of  trover   by  landlord 

against  tenant. — In  an  action  of  trover  by  the  landlord  against 
his  tenant,  ponding  the  lease,  for  the  conversion  of  timber 
wrongfully  cut  from  the  demised  premises,  it  is  competent  for 
the  landlord  to  introduce  in  evidence  the  lease  that  was  current 
at  the  time  such  suit  was  brought,  as  showing  that  the  defend- 
ant's possession  was  not  adverse  to  the  plaintiff.     lb.  111. 

4.  Same. — The  fact  that  part  of  the  lease  so  introduced  in  evidence 

might  be  looked  to  by  the  jury  to  determine  what  were  the 
stipulations  of  a  previous  lease  between  the  same  parties  in  a 
certain  particular,  furnishes  no  ground  for  the  exclusion  of  the 
lease,  or  the  part  specially  objected  to  ;  and  the  fact   that   the 

Provision  singled  out  tends  to  contradict  the  oral  testimony  of 
efendant,  of  itself,  makes  the  overruling  of  the   motion  cor- 
rect,   lb.  111. 

5.  Measure  of  damages  in  trover  for  conversion  of  vood. — In  an   action 

of  trover  for  the  conversion  of  wood  wrongfully  cut  from  the 
leased  premises,  the  measure  of  damages  is  the  value  of  the 
wood  at  the  time  of  the  conversion,  with  interest  to  the  time  of 
trial.    lb.  111. 

6.  Burden  of  proof  as  to  release  of  cause  of  action. — In  an  action  of 

trover  by  the  landlord  against  the  tenant  for  the  conversion  of 
wood  wrongfully  cut  from  the  rented  premises,  where  the  ten- 
ant claims  that  the  landlord  had  released  the  cause  of  action, 
the  burden  of  proving  such  release  is  upon  the  tenant.    lb.  111. 

7.  Landlord's  acceptance,   of  rent  not  a  release  for  conversion  of  wood  by 

tenant. — While  the  facts  that  the  acceptance  by  the  landlord  of 
rent  from  his  tenant,  for  a  period  subsequent  to  the  wrongful 
severance  of  trees  from  the  leased  premises  and  the  conversion 
thereof  by  the  tenant,  and  that  the  landlord  executed  a  new 
lease  for  a  subsequent  time,  may  amount  to  a  waiver  of  the  for- 
feiture of  the  lease  current  at  the  time  of  the  severance,  they  do 
not  operate  as  a  release  of  the  tenant's  liability  for  the  wood 
wrongfully  severed  and  converted  by  him.    lb.  111. 

8.  Charges  invasive  of  the  province  of  the  jury. — In  an  action  of  trover 

for  the  conversion  of  timber  wrongfully  cut  from  the  leased 
premises,  a  charge  instructing  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  cut  down  the  trees  and  con- 
verted them  under  the  belief  that  he  had  the  right  to  do  so  un- 
der the  lease,  they  "should  fix  the  value  of  the  wood  at  the 
place  it  was  cut,  after  deducting  the  cost  of  cutting  the  same, 
and  after  deducting  the  cost  of  hauling  the  same,  is  properly 
refused  as  being  invasive  of  the  province  of  the  jury.     lb.  111. 

9.  Landlord's  lien;  can  be  enforced  independently  of  attachment. — A  lien 

secured  to  the  landlord  of  a  storehouse,  dwelling  house,  or  other 
building  by  section  3069  of  the  Code  of  1886,  can  be  enforced  in- 
dependently of  the  remedy  by  attachment  given  in  section  3070 
of  the  i "ode.     Carmen  t0  Hegg  v.  Ala.  Xat.  Bank,  1$9. 

10.  Attachment;   resort   thereto   no  bar  to  bill  by  landlord  to  enforce  his 

lien. — The  remedy  by  attachment  being  cumulative,  a  resort  to 
that  writ  for  the  enforcement  of  rent  already  matured,  is  no  bar 
to  a  suit  in  equity  by  a  landlord  to  enforce  his  lien  against  the 
proceeds  of  sale  under  attachment,  issued  at  the  instance  of 
other  creditors  of  the  tenant,  for  the  rent  not  matured.     lb.  189. 

11.  Action  on  the  case;  destroying   landlord's   lien. — An   action  on  the 

case  will  not  lie  against  one  who,  with  notice  of  a  landlord's 
lien,  receives  from  the  tenant  property  subject  to  waid  lien,  un- 
less it  appears  that  he  has  disposed  of  the  prqperry  or  its  pro- 
ceeds, so  that  the  lien  can  not  be  enforced  against  either.  Ehr- 
man  v.  (fates,  tU)4. 

12.  Same;   averment  of  complaint. — When,  in  an  action  on  the  case  to 
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recover  damages  for  the  taking  by  defendant  of  cotton  or  its 
proceeds,  on  which  the  plaintiff  alleged  that  he  had  a  landlord's 
lien,  there  is  no  averment  in  the  complaint  that  the  defendant 
has  converted  or  removed  the  cotton  or  its  proceeds,  so  that  the 
lien  can  not  be  enforced  thereupon,  such  complaint  is  defective 
and  subject  to  demurrer.    lb.  6O4. 

LEASE. 

1.  Lease  of  one  railroad  company  by  another. — Under  the  general  law, 

in  the  absence  of  special  statutory  authority,  one  railroad  cor- 
poration has  no  power  to  lease  its  road  or  other  property  to  an- 
other railroad  corporation.     George  v.  Cen.  R.  R.  <v  B.  Co.,  607. 

2.  Same;  when  contrary  to  statutory  provisions;  equity  of  bill  for  cancel- 

lation.— Under  the  statutory  provisions  of  this  State  (Code, 
$  1586),  a  railroad  corporation  can  lease  its  road  and  property  to 
another  railroad  company  that  is  continuous  or  connected  with 
it  by  the  performance  by  each  of  the  companies  of  the  require- 
ments of  said  section  ;  but  a  lease  executed  by  two  such  railroad 
companies  is  invalid,  which,  while  reciting  that  it  was  executed 
by  the  directors  of  each  company,  does  not  recite  that  the  stock- 
holders' meeting  of  one  of  the  companies  was  called  by  its  di- 
rectors at  a  time  and  place,  and  in  the  manner  designated  by 
them,  and  in  reference  to  the  other  company  its  recitals  fail  to 
show  that  the  lease  was  assented  to  by  a  majority  in  value  of 
the  stockholders,  represented  in  person  or  by  proxy  at  a  meet- 
ing called  by  the  directors,  at  such  time  and  place,  and  in  such 
manner  as  they  might  designate ;  and  a  bill  filed  by  the  stock- 
holders of  one  of  the  railroad  corporations,  seeking  the  cancel- 
lation of  said  lease,  which  is  made  an  exhibit  to  their  bill,  is  not 
demurrable  on  the  ground  that  said  lease  was  valid  and  not  con- 
trary to  law.    lb.  607. 

LICENSES. 

1.  Bill  to  set  aside  fraudulent  conveyance;  not  demurrable  for  failure  to 
aver  that  defendants  were  not  licensed  to  sell  liquors,  which  form 
part  of  consideration  of  complainants1  debt. — A  bill  filed  by  cred- 
itors seeking  to  set  aside  as  fraudulent  and  void  a  conveyance 
by  their  debtor  to  other  creditors,  which  avers  that  a  part  of  the 
consideration  of  the  debt  sought  to  be  enforced  was  spiritous, 
vinous  or  malt  liquors,  is  not  subject  to  demurrer  because  it 
fails  to  aver  that  the  complainants  were  licensed  to  make  said 
sales ;  the  prima  facie  presumption  of  the  law  being  that  they 
had  complied  with  the  revenue  statutes,  and  taken  out  the  re- 
quired license.     O'Neil  r.  Birmingham  Brewing  Co.,  et  al.,  388. 

LIENS. 

1.  Lien  of  corporation  on  stock. — Section  1674  of  the  Code  of  1886, 

which  provides  that  "all  private  corporations  have  a  lien  on  the 
shares  of  its  stockholders,  for  any  debt  or  liability  incurred  to 
it  by  a  stockholder,  before  notice  of  the  transfer,  or  of  a  levy  of 
such  shares,"  confers  the  lien  therein  provided  to  secure  debts 
which  had  been  contracted  before  its  enactment,  as  well  as 
those  contracted  afterwards.  Birmingham  Trust  d*  Savings  Co. 
v.  East  Lake  Land  Co.,  S04. 

2.  Enforcement  by  a  corporation  of  a  lien  under  section  1674;  no  action 

by  directors  necessary. — In  order  that  a  corporation  may  enforce 
the  lien  given  it  by  statute,  (Code,  $  1674),  against  a  stockholder 
to  collect  a  past  due  indebtedness  from  him,  there  is,  prima 
facie,  no  action  necessary  on  the  part  of  the  directors ;  and  the 


Digitized  by 


Google 


INDEX.  797 

LIENS—  Continued. 

averment  in  the  bill  filed  by  a  stockholder  to  enjoin  the  sale  of 
his  stock  to  collect  a  debt  fixed  by  contract,  that  the  directors 
of  the  corporation  have  taken  no  action  to  authorize  the  threat- 
ened sale,  can  not  give  the  bill  equity.  Elliott  r.  Sibley,  el  al. 
W- 

3.  Action  on  the  case;  destroying  landlord's  lien. — An  action  on  the 

case  will  not  lie  against  one  who,  with  notice  of  a  landlord's 
lien,  receives  from  the  tenant  property  subject  to  said  lien,  un- 
less it  appears  that  he  has  disposed  of  the  property  or  its  pro- 
ceeds, so  that  the  lien  can  not  be  enforced  against  either.  Krh- 
man  v.  Oates,  6O4. 

4.  Same;  averment  of  complaint. — "When,  in  an  action  on  the  case  to 

recover  damages  for  the  taking  by  defendant  of  cotton  or  its 
proceeds,  on  which  the  plaintiff  alleged  that  he  had  a  landlord's 
lien,  there  is  no  averment  in  the  complaint  that  the  defendant 
has  converted  or  removed  the  cotton  or  its  proceeds,  so  that  the 
lien  can  not  be  enforced  thereupon,  such  complaint  is  defective, 
and  subject  to  demurrer.    lb.  604. 

5.  Landlord's  lien;  can  be  enforced  independently  of  attachment. — A 

lien  secured  to  the  landlord  of  a  storehouse,  dwelling  house,  or 
other  building  by  section  30  9  of  the  Code  of  1886,  can  be  en- 
forced independently  of  the  remedy  by  attachment  given  in 
section  3070  of  the  Code.     Carmen  cfc  Jiegg  v   A  la.  Nat.  Bank,  189. 

6.  Attachment;  resort  thereto  no  bar  to  bill  by  landlord  to  enforce  his 

lien. — The  remedy  by  attachment  being  cumulative,  a  resort 
to  that  writ  for  the  enforcement  of  rent  already  matured,  is  no 
bar  to  a  suit  in  equity  by  a  landlord  to  enforce  his  lien  against 
the  proceeds  of  sale  under  attachment,  issued  at  the  instance 
of  other  creditors  of  the  tenant,  for  the  rent  not  matured  lb. 
189. 

See  Mechanic's  Liens  and  Vendor  and  Purchaser. 
LIMITATION  OF  ACTIONS. 

1.  Commencement  of  a  suit;  suing  out  a  summons. — A  summons  is  not 
sued  out  so  as  to  be  the  commencement  of  a  suit  (Code,  $  2631), 
until  it  passes  from  the  hands  of  the  clerk,  properly  signed  by 
him,  to  the  sheriff  or  other  proper  officer  to  be  executed,  or  is 
sent  by  mail  or  otherwise  to  such  officer  with  a  bona  fide  inten- 
tion to  have  it  served.     West  v.  Engel,  o()9. 

MAINTENANCE. 

1.  Maintenance;  subordinate  possession  by  vendor. — Where  one,  who 
is  in  possession  of  lands  under  a  contract  of  purchase,  executes 
a  mortgage  thereon,  a  conveyance  of  said  lands  under  a  fore- 
closure sale  as  provided  in  said  mortgage,  and  a  deed  from  such 
purchaser  to  another  are  not  void  for  maintenance  as  against 
the  original  owner,  who,  after  the  death  of  his  vendee  under 
the  contract  of  sale,  took  possession  of  the  lands  and  received 
the  rents  therefrom ;  the  possession  of  the  lands  and  the  per- 
nancy of  the  rents  by  the  original  owner  and  vendor  being  pre- 
sumed to  be  subordinate  to  the  equitable  title  of  his  vendee's 
mortgagee  and  those  claiming  under  him.    Ashurst  r   Peck,  499. 

MALICIOUS  PROSECUTION. 

1.  Malicious  prosecution;  advice  of  magistrate  issuing  warrant  as  a 
defense. — In  an  action  for  malicious  prosecution,  the  fact  that 
the  defendant  in  instituting  the  prosecution  acted  under  the 
advice  of  the  magistrate  issuing  the  warrant,  who  was  also  a 
practicing  attorney,  does  not  constitute  a  valid  defense.  (Cole- 
man, J.,  dissenting.)  Marks  d'Co.  v.  Hastings,  105. 
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2.  Evidence ;  admissibility  of  telegrams,  and  of  statements  by  the  defen- 

dant.— In  an  action  for  malicious  prosecution,  telegrams  by 
plaintiff's  employers  to  defendant,  to  induce  him  to  abandon 
the  prosecution,  and  declarations  by  defendant  on  being  shown 
the  telegrams,  that  he  would  not  withdraw  the  criminal  pro- 
ceedings, that  he  wanted  the  warrant  executed,  that  plaintiff 
was  a  thief,  and  he  would  not  dismiss  the  prosecution,  are  ad- 
missible as  tending  to  show  the  zeal  and  motive  of  the  defen- 
dant in  the  prosecution.     lb.  16.5. 

3.  Irrelevant  evvlence;  number  of  persons  present   wlien  plaintiff  ar- 

rested.— In  an  action  for  malicious  prosecution,  evidence  as  to 
the  number  of  persons  present  when  the  officer  wrent  to  arrest 
the  plaintiff  is  irrelevant  and  inadmissible,  the  defendant  not 
being  responsible  for  any  abuse  in  the  manner  of  making  the 
arrest,  which  was  not  directed  by,  participated  in,  or  subse- 
quently approved  by  him.    lb.  165. 

4.  Charge   as  to  the  assessment  of  damages;  when  erroneous. — In  an 

action  for  malicious  posecution,  an  instruction  to  the  jury  that, 
if  the  prosecution  was  instituted  maliciously  and  without 
probable  cause,  the  jury  might  find  for  the  plaintiff,  and  assess 
damages  in  such  an  amount  as  they  determine  the  plaintiff 
was  entitled  to,  without  direction  as  to  the  elements  of  damages  ■ 
or  the  principles  by  which  the  jury's  discretion  should  be  gov- 
erned, is  erroneous  and  should  not  be  given,    lb.  165. 

5.  General  affirmative  charge. — In  an  action  for  malicious  prosecu- 

tion against  two  defendants,  where  the  evidence  is  conflicting 
as  to  the  liability  against  one  of  them,  the  general  affirmative 
charge  for  the  defendants  is  properly  refusea,  although  a  simi- 
lar charge,  applicable  to  the  other  defendant,  might  have  been 
correct.     lb.  165. 

0.  Charge  to  the  jury;  right  of  defendant  to  dismiss  prosecution. — In  an 

action  for  malicious  prosecution,  where  the  evidence  shows  that 
the  defendant  refused  to  withdraw  the  prosecution,  a  charge  to 
the  jury  that  defendant  had  no  authority  to  dismiss  the  prose- 
tion  is  abstract  and  erroneous,  since  the  prosecutor  could  have 
dismissed  the  prosecution  by  permission  of  the  court,  lb.  165. 
7.  Liability  of  one  partner  for  the  arrest  of  a  person  by  his  co-partner. — 
One  partner  is  not  liable  for  the  arrest  or  prosecution  of  another 
person  by  his  co-partner,  on  a  charge  of  larceny  of  partnership 
property,  unless  he  advises  or  directs  it,  or  participates  therein, 
and  he  is  then  liable  only  in  his  individual  capacity.     lb.  165. 

MANDAMUS. 

1.  Adjudication  by  a  judge   of  his  own  incompetency  not  conclusive. — 

The  adjudication  by  a  judge  of  his  own  incompetency  to  hear 
and  determine  a  cause,  and  the  entry  of  this  conclusion  on  the 
record  of  his  court,  is  not  determinative  or  conclusive  of  the  in- 
quiry of  incompetency  ret  non,  on  application  for  mandamus,  or 
on  appeal.     Medlin  v.  Taylor,  239. 

2.  Incompetency  of  a  judge;  how  determined  on  application  for  manda- 

mus, and  on  appeal. — When  application  is  made  to  the  circuit 
judge  for  a  writ  of  mandamus,  to  compel  the  judge  of  probate  to 
hear  and  determine  a  certain  cause,  which  he  has  adjudged 
himself  incompetent  to  try,  it  is  the  duty  of  the  circuit  judge  to 
determine  the  question  of  incompetency  upon  the  facts  disclosed, 
regardless  of  any  adjudication  made  thereon  by  the  judge 
whose  incompetency  is  at  issue ;  and  a  like  duty  devolves  upon 
this  court  on  appeal  from  the  mandamus  proceedings.    lb.  -239. 

3.  When  mandumu*  the  proper  remedy. — When  the  sheriff  or  jailor 

seeks  to  be  reimbursed  for  money  paid  for  the  hire  of  a  servant 
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to  keep  up  the  fires  in  the  county  jail,  and  to  supply  the  jail 
with  water,  his  claim  must  be  presented  to  the  court  of  county 
commissioners,  and  upon  their  failure  to  allow  it,  his  remedy 
is  by  mandamus,  to  compel  said  court  to  make  the  proper  ap- 
propriation. Marcnyo  County  v.  Lyles,  423. 
4.  Mandamus  to  compel  auditor  to  drair  warrant  for  counties'  share*  of 
surpluses  in  slate  treasury  from  solicitors1  fees. — After  adjustment 
ana  ascertainment  of  the  surplus  of  solicitors'  fees  in  the  state 
treasury,  over  and  above  the  salaries  paid  solicitors,  as  provided 
by  act  of  February  28,  i  887,  (Acts  1886-87,  p.  16).  the  auditor 
must  draw  his  warrants  on  the  treasurer  in  favor  of  the  coun- 
ties, respectively,  for  the  several  sums  ascertained  to  be  due 
them  ;  and  upon  his  refusal  to  do  so,  he  may  be  compelled  there- 
to by  mandamus.     Purifoy  v.  Andretvs}  643. 

MASTER  AND  SERVANT. 

1.  Negligence  in  not  providing  and  maintaining  safe  place  for  employe* 

to  work — An  employer  must  provide  and  maintain  a  safe  place 
for  its  employe's  to  work  while  engaged  in  the  discharge  of  their 
duties;  but  where  a  repairer  and  an  engineer  in  charge  of  the 
engine  to  be  repaired  have  performed  the  duties  imposed  upon 
them,  respectively,  by  providing  a  place  of  safety  for  repairing 
the  engine,  and  the  employer  has  met  the  requirement  imposed 
upon  it  to  maintain  the  safety  of  the  place  while  the  work  of 
repairing  was  being  done,  by  employing  a  competent  engineer 
who  was  present  to  preserve  the  safe  condition  of  the  place,  the 
employer  has  performed  its  full  duty  to  provide  and  maintain  a 
place  of  safety  for  the  repairer  to  do  his  work,  and  it  can  not  be 
held  responsible  by  the  repairer  under  section  2589  of  the  Code 
for  any  failure  on  the  part  of  the  engineer  to  keep  the  place  in 
a  safe  condition  ;  such  failure  being  the  negligence,  not  of  the 
employer,  but  of  a  fellow  servant  of  the  repairer.  Dantzler  v. 
Dehardeleben  C.  <(•  /.  Co.-'M 

2.  Action  for  death  of  employe;  when  not  maintainable  under  sub-section 

4  of  section  AYjo  of  the  (.'ode. — When  it  is  shown  that  an  employe 
did  not  come  to  his  death  as  a  proximate  result  of  having,  in  the 
discharge  of  his  duties,  gone  into  the  place  where  he  was  killed, 
but  by  the  supervening  negligence  of  another  or  through  an  un- 
accountable accident,  the  personal  representative  of  such  em- 
ploye cannot  recover  damages  from  the  employer  under  sub-sec- 
tion 4  of  section  2500  of  the  Code,  on  the  ground  that  his  intes- 
tate suffered  death  in  consequence  of  his  going  to  and  being  in 
the  place  where  he  was  killed  by  the  direction  of  one  in  the  em- 
ployment of  defendant,  whose  orders  he  was  bound  to  obey. 
lb.  :)(>». 

3.  Same. — If  obedience  by  plaintiff's  intestate   to  the  orders  of  his 

superior  is  shown  to  bear  the  relation  of  proximate  cause  to  his 
death,  in  order  to  hold  the  employer  responsible  under  sub-sec- 
tion 4  of  section  25M  of  the  Code,  it  must  be  further  shown  by 
the  evidence  that  the  superior  was  negligent  in  giving  the  or- 
der.   Ih.  JtM. 

4.  Engineer  not  a  superintendent. — An    engineer,   actually   operating 

an  engine  with  his  own  hands  and  with  the  aid  of  a  helper  as  di- 
rected by  persons  superior  to  him  in  their  common  employ- 
ment, is  not  a  person  "who  has  any  superintendence  entrusted 
to  him,*'  so  as  to  make  the  employer  responsible  to  a  person  for 
the  negligence  of  the  engineer  under  sub-section  2  of  section 
25!K)of  the  Code.     lb.  .KM. 

5.  Contract  of  hiring;   right  of  employer  when  satisfaction  guaranteed. 
A  contract  of  hiring  by  which  the  employe  "guarantees  to  give 
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Batisf action, "  invests  the  employer  with  full  power  to  determine 
whether  the  labor  performed  is  satisfactory,  and  the  reasonable- 
ness of  the  grounds  of  dissatisfaction  can  not  be  inquired  into  by 
a  court  in  an  action  brought  by  the  employ^  for  the  wages  which 
would  have  accrued  under  said  contract  subsequent  to  his  dis- 
charge.    Allen  v.  Mutual  Compress  Co.,  574. 

MECHANIC'S  LIEN. 

1.  Partial  performance  of  work,  and  acceptance  thereof;  sufficient  for* 

establishment  of  a  mechanic's  and  material-man's  lien. — Although 
a  contract,  as  originally  made,  was  not  severable,  and  there 
could  have  been  no  recovery  for  work  done  under  it,  except 
upon  full  performance  of  the  contract,  still,  if  there  has  been  a 
part  performance  of  the  contract,  and  the  owner  has  accepted 
it  in  its  approximately  completed  condition,  and  is  using  it  for 
the  objects  for  which  it  was  built,  the  law  implies  a  promise  on 
his  part  to  pay  what  the  work  done  is  reasonably  worth,  and 
the  contractor  is  entitled  to  enforce  this  debt  by  a  mechanic's 
and  material-man's  lien.  Florence  Gas,  El.  Light  d*  Power  Co.  r. 
Hanby,  15. 

2.  When  right  to  a  mechanic's  and  mate  rial- man's  lien  not  affected  by 

act  of  February  12,  1891. — When  a  contract  is  entered  into,  ana 
the  work  and  materials  for  which  a  lien  is  sought  to  be  enforced 
were  done  and  supplied,  and  a  bill  to  enforce  such  lien  is  filed, 
prior  to  the  passage  of  the  act  of  February  12,  1891,  (Acts 
1890-91,  p.  578),  providing  for  mechanic's  and  material  man's 
lien,  the  right  to  the  enforcement  of  such  lien  is  not  affected 
by  said  act.     lb  15. 

MORTGAGES. 

1.  Mortgage  by  joint  owner  after  partition  does  not  destroy  equity  in 

favor  of  his  co-tenants. — When,  after  the  partition  of  lands,  the 
title  to  which  was  acquired  by  descent,  one  of  the  heirs  mort- 
gages the  share  allotted  to  him,  his  mortgagees  are  charged 
with  notice  of  equities  existing  in  favor  of  the  other  heirs,  to 
have  the  mortgagor's  share  applied  first,  in  exoneration  of  the 
shares  of  his  co-heirs,  to  the  satisfaction  of  a  prior  mortgage 
executed  by  their  ancestor  on  the  common  property  for  the 
benefit  of  such  heir  and  mortgagor.     Austin  v.  Bean,  133. 

2.  Fraudulent  conveyances;  evidence  on  bill  tiled  to  set  them  aside. — 

Where  an  insolvent  debtor  conveys  lands  to  some  of  his  credit- 
ors by  a  deed  absolute  in  form,  in  alleged  payment  of  a  debt 
greatly  less  than  the  value  of  the  lands,  and  the  creditors  sub- 
sequently convey  the  same  lands  to  the  wife  of  the  debtor  upon 
a  recited  cash  consideration,  greatly  less  than  the  value  of  the 
lands,  and  at  the  time  of  the  latter  conveyance  the  said  credit- 
ors accounted  to  the  debtor  for  the  rents  collected  and  taxes 
paid  by  them  pending  their  possession,  and  offers  to  purchase 
said  lands  were  referred  to  the  debtor,  who  continuously 
claimed  the  ownership  thereof,  the  deed  to  the  creditors  will  be 
construed  a  mortgage,  and  upon  a  bill  filed  by  other  creditors 
of  the  said  debtor  for  that  purpose,  both  of  the  conveyances 
will  be  set  aside  as  fraudulent  and  void.     Moog  v.  Barrow,  209. 

3.  Amendments  to  bill;  not  allowed  when  repugnant  to  tfie  arermsnts  of 

the  original  bill. — Where  a  bill  in  equity  is  filed  by  the  assignee 
of  a  mortgage,  seeking  its  foreclosure,  an  amendment  by  which 
new  parties  defendant  are  made,  and  the  validity  of  the  assign- 
ment to  the  complainant  is  assailed,  and  compensation  from 
the  assignors  is  sought  to  be  recovered,  by  reason  of  alleged 
fraudulent  misrepresentation,  is  variant  from,  and  repugnant 
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to,  the  purposes  for  which  the  original  bill  was  filed,  and  it  can 
not  be  allowed.     Baker  r  Graves,  247. 

4.  Cancellation  of  mortgage  by  mistake;  application  of  a  payment. — De- 

fendants owed  complainants  on  a  mortgage  and  on  an  open  ac- 
count, and,  a  payment  having  been  made  by  defendants,  the 
mortgage  was  surrendered,  as  complainants  alleged,  through  a 
mistaken  impression  of  one  of  their  employes  that  the  mort- 
gage debt  had  been  paid.  Defendants  testified  that  they  called 
for  a  statement  of  their  "mortgage  account,"  and  complainants' 
bookkeeper  testified  that  they  called  only  for  a  statement  of 
their  open  account,  which  he  furnished.  There  was  no  such 
account  on  complainants'  books  as  a  "mortgage  account,"  and 
the  amount  paid  by  defendants  was  the  exact  amount 
of  the  open  account.  Defendants  knew  that  the  money  paid 
by  them  was  less  than  the  mortgage  debt.  Complainants  pro- 
duced in  evidence  the  statement  of  the  open  account  which 
they  claimed  to  have  furnished,  while  defendants  failed  to  pro- 
duce the  statement  of  the  "mortgage  account,"  which  they  al- 
leged was  furnished  them.  Held,  that  the  payment  was  on  the 
open  account,  and  that  the  mortgage  was  surrendered  by  mis- 
take.    Kent  &  Harnett  v.  Marks  &'  Ga-yle,  350. 

5.  Mortgage  to  foreign  corporations;  when  not  controlled  by  act  approved 

February  28,  1M7.—The  act  approved  February*  8,  1887,  "to 
give  force  and  effect  to  section  4,  Article  XIV  of  the  const  itu- 
.  tion,"  is  a  penal  law,  and  a  mortgage  executed  by  a  resident 
of  this  State  to  a  foreign  corporation  on  March  1 ,  1887,  be- 
ing executed  within  thirty  days  after  the  adjournment  of 
the  General  Assembly,  at  which  said  act  was  passed,  is  not 
governed  by  its  provisions,  and  not  being  violative  of  any  other 
statute,  is  a  valid  and  binding  contract  between  the  parties. 
Ross  v.  X.  E.  Mortg.  Sec.  To.,  3(12. 

6.  Bill  to  cancel  mortgage;  offer  to  do  equity. — Before  a  court  of  equity 

will  grant  relief  on  a  bill  filed  to  have  a  mortgage  declared  void 
and  cancelled  as  violative  of  constitutional  and  statutory  pro- 
visions, the  complainant  must  offer  to  do  equity  by  refunding 
the  money  he  has  received  under  the  mortgage  ;  but  an  offer  in 
such  bill,  that  if  the  debt  past  due  is  "held  valid  in  any  event- 
complainant  hereby  offers  and  is  able  and  willing  and  ready  to 
pay  the  same,"  is  not  such  an  offer  to  do  equity  as  the  law  re- 
quires,    lb.  30 2. 

7.  Same;  requisites  for  foreclosure. — Where  a  bill  is  filed  by  the  mort- 

gagor to  have  his  mortgage  declared  void  and  cancelled,  there 
can  be  no  decree  of  foreclosure  of  said  mortgage  (in  the  absence 
of  a  cross-bill  by  the  mortgagee,  praying  a  foreclosure),  unless 
the  complainant  in  his  bill  offers  to  do  equity,  and  submits 
himself  to  the  authority  and  jurisdiction  of  the  court;  but  an 
averment  in  the  bill  that,  if  "the  court  should  ascertain  that 
said  mortgage  is  void,  and  should  order  a  reference  to  the  reg- 
ister to  ascertain  and  report  the  amount  due  from  the  complain- 
ant to  the  respondent,  he  is  ready  and  willing  to  pay  the  same," 
is  neither  such  an  offer  to  do  equity,  nor  such  a  submission  of 
the  complainant  to  the  authority  and  jurisdiction  of  the  court 
as  would  justify  a  decree  of  foreclosure.     lb.  3**2. 

8.  Same;  when  decree  of  foreclosure  erroneous. — When,  on  a  bill  filed 

to  have  a  mortgage  executed  on  March  1,  1S87,  to  a  foreign  cor- 
poration declared  void  and  cancelled,  as  violative  of  section  4, 
Article  XIV  of  the  constitution  and  the  act  approved  February 
28,  1S87,  to  give  force  and  effect  to  this  constitutional  provision, 
there  is  no  sufficient  offer  by  complainant  to  do  equity,  or  to 
submit  himself  to  the  authority  and  jurisdiction  of  the  court, 
and  the  proof  shows  that  the  defendant  has  complied  with  the 
12 
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requirements  of  the  said  constitutional  and  statutory  provisions, 
at  the  time  of  making  the  loan  and  taking  the  mortgage  to 
secure  it,  a  decree  of  foreclosure  should  not  be  rendered,  but 
the  bill,  being  without  equity,  should  be  dismissed,  lb.  ,W>^. 
9.  Conreganre  absolute  in  term*;  evidence  necessarg  to  declare  it  a 
mortgage. — When  parol  evidence  is  relied  upon  to  have  a  deed 
of  conveyance  of  lauds,  absolute  in  its  terms,  declared  a  mort- 
gage or  security  for  a  debt,  or  to  have  a  resulting  trust  in  lands 
declared,  the  evidence  adduced  must  be  clear  and  convincing. 
Jordan  etal.  v.  (Jamer  et  «/.,  ^//. 

10.  When   deed  absolute  in  form  declared  a  mortgage. — On  a  bill,  filed 

for  that  purpose,  a  deed,  absolute  on  its  face,  will  be  declared 
a  mortgage,  when  it  is  shown  that  the  complainant  purchased 
the  lands,  and  upon  payment  of  three-fifths  of  the  purchase 
price  received  from  the  vendor  a  bond  for  title,  that  defendant, 
under  an  agreement  with  complainant,  advanced  for  him  to  the 
vendor  the  balance  of  the  purchase  money,  for  which  amount, 
with  agreed  interest,  complainant  executed  his  note  to  defend- 
ant, which  note  was  a  continuing  debt,  that  the  vendor  had  no 
negotiation  with  the  defendant  for  the  sale  of  the  land,  but 
executed  the  deed  to  him  by  direction  of  complainant,  in  con- 
sideration of  the  payment  by  him  for  complainant  of  the  balance 
due  upon  the  land,  which  balance  was  greatly  less  than  the  true 
value  of  said  land.     Hughes  et  al.  r.  Mckenzie,  415. 

11.  Building  and  loan  association ;  forfeit u re  of  borrower1*  stock. — Where 

a  building  and  loan  association,  duly  incorporated  under  the 
laws  of  the  State  (Code,  $$  1553-1556),  has,  in  the  exercise  of  its 
charter  powers,  adopted  by-laws  providing  for  the  forfeiture  of 
the  stock  of  a  borrowing  shareholder,  if  he  fails  for  three  months 
to  pay  the  interest  or  premiums  on  his  loan,  or  the  regular 
monthly  instalments  due  upon  his  stock,  if  a  borrower,  to  secure 
a  loan  from  such  association,  executes  a  mortgage  on  real  estate 
and  assigns  his  stock  as  collateral  security,  and  stipulates  that 
these  by-laws  should  be  a  part  of  the  loan  contract,  the  said  as- 
sociation has  the  right  to  declare  forfeited  the  stock  subscribed 
for  by  such  borrower,  upon  default  by  him  for  three  months  or 
more  in  the  payment  of  his  dues;  and  upon  such  forfeiture  the 
shareholder  is  not  entitled  to  have  the  mortgage  debt  abated  to 
the  extent  of  the  aggregate  of  the  payments  made  by  him  on 
his  stock  subscription  prior  to  his  default.  Southern  B.  c(-  L. 
As*o.  >'.  Annixton  L.  t(*  T.  Co.,  .5.SV. 

12.  Execution,  of  mortgage  bg  infant;  ratification  bg  fragment  of  interest 

notes. — Where  a  mortgage  is  executed  by  an  infant  as  security 
for  money  loaned,  the  payment,  after  arriving  at  full  age,  of  the 
interest  notes  as  they  matuif*,  is  a  ratification  of  the  voidable 
contract,  which  thereafter  becomes  a  binding  obligation. 
Amer.  Mortg.  Co.  e.  Wright,  <>~>S. 

13.  Mortgage  to  secure  pre-e.ri*ting  debt   a   general  assignment. — Where 

an  insolvent  debtor  mortgages  all  of  his  property  to  secure  a 
pre-existing  debt,  and  this  mortgage  is  satisfied  prior  to  its 
maturity  by  the  sale  of  part  of  the  goods  and  the  procurement 
of  money  by  the  mortgagor  from  another  person  by  a  second 
mortgage  conveying  the  same  property,  the  first  mortgage  is 
declared  to  be  a  general  assignment  for  the  benefit  of  the  debt- 
or's creditors.  (Code,  6  17.S7),  and  the  money  received  by  the 
first  mortgagee,  in  satisfaction  of  his  mortgage,  is  a  trust  fund 
in  his  hands,  subject  to  the  claims  of  the  mortgagee's  creditors. 
Anuiston  Carriage  Work*  r.   Ward,  U70. 

14.  if///  to  hare  mortgage  derlaecd  a  general  assignment;  second  mort- 

gagee not  a  neces*arg  partg. — Where  a  bill  is  filed  to  have  amort- 
gage  executed  by  an  insolvent  debtor  to  secure  a  pre-existing 
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debt  declared  a  general  assignment,  the  second  mortgagee, 
from  whom  the  debtor  obtained  money  to  satisfy  the  mortgage 
executed  to  the  first  mortgagee,  i^  not  a  necessary  party. 
lb.  .670 

15.  Bill  to  redeem;  multifariousness. — A  bill  filed  to  redeem  lands  cov- 

ered by  several  mortgages  to  the  same  defendant,  and  to  have 
cancelled  a  deed  executed  by  the  sheriff  under  an  execution 
sale,  the  judgment  debt  being  paid,  and  to  have  cancelled  a 
deed  from  the  mortgagee  defendant  to  his  sister,  which  was 
made  without  consideration,  is  'not  multifarious,  since  the 
court  having  jurisdiction  for  one  purpose  will,  upon  proper 
proof,  settle  all  questions  necessary  to  the  granting  of  the  re- 
lief prayed.     Lyon  v.  Dees,  700. 

16.  Same.;  mortgagee  chargeable  with  proceeds  from  the  sale  of  land. — On  - 

a  bill  filed  for  redemption  from  various  mortgages  given  to  se- 
cure the  same  debt  and  for  an  accounting,  the  mortgagee  is 
properly  chargeable  with  the  price  of  a  part  of  the  land  sold 
under  one  of  the  mortgages,  though  a  defective  deed  was  made 
to  the  purchaser,  and  the  latter  had  not  paid  the  amount  bid  at 
the  sale,  when  it  appears  that  the  conveyance  was  intended  to 
operate  as  a  deed,  and  the  sale  has  been  ratified  by  the  mortga- 
gor who  is  the  complainant.    lb.  700. 

MORTGAGEE  AND  MORTGAGOR. 

1.  Mortgage  by  joint  owner  after  partition  does  not  destroy  equity  in 

favor' of  his  co-tenants. — When,  after  the  partition  of  lands,  the 
title  to  which  was  acquired  by  descent,  one  of  the  heirs  mort- 
gages the  share  allotted  to  him,  his  mortgagees  are  charged 
with  notice  of  equities  existing  in  favor  of  the  other  heirs,  to 
have  the  mortgagor's  share  applied  first,  in  exoneration  of  the 
shares  of  his  co-heirs,  to  the  satisfaction  of  a  prior  mortgage 
executed  by  their  ancestor  on  the  common  property  for  the 
benefit  of  such  heir  and  mortgagor.     Austin  r.  Bean,  1S3. 

2.  Right  of  purchaser  at  an  execution  sale.  — When,  before   the   mort- 

gage debt  is  paid,  the  mortgagor  agrees  to  sell  to  a  third  person 
the  lands  conveyed  in  said  mortgage,  and  after  this  agreement 
a  judgment  is  recovered  against "the  said  mortgagor,  and  exe- 
cution thereunder  is  levied  upon  the  same  lands,  and  the  said 
lands  are  sold  under  this  execution,  after  the  execution  of  the 
deed  in  compliance  with  the  agreement  of  sale,  the  purchaser 
at  said  execution  sale  acquires  the  equity  of  redemption,  and 
as  the  holder  of  such  equity,  is  entitled  to  the  excess  of  the 
balance  due  the  mortgagor  paid  by  the  one  who  purchases  at  a 
subsequent  sale  under  the  mortgage.     Troy  et  al.  r.  May,  401. 

3.  Building   and   loan   association;   forfeiture    of    borrower's  stock. — 

Where  a  building  and  loan  association,  duly  incorporated  under 
the  laws  of  the  State  (Code,  $§  1553-1556),  has,  in  the  exercise 
of  its  charter  powers,  adopted  by-laws  providing  for  the  forfeit- 
ure of  the  stock  of  a  borrowing  shareholder,  if  he  fails  for 
three  months  to  pay  the  interest  or  premiums  on  his  loan,  or 
the  regular  monthly  instalments  due  upon  his  stock,  if  a  bor- 
rower, to  secure  a  loan  from  such  association,  executes  a  mort- 
gage on  real  estate  and  assigns  his  stock  as  collateral  security, 
and  stipulates  that  these  by-laws  should  be  a  part  of  the  loan 
contract,  the  said  association  has  the  right  to  declare  forfeited 
the  stock  subscribed  for  by  such  borrower,  upon  default  by 
him  for  three  months  or  more  in  the  payment  of  his  dues;  and 
upon  such  forfeiture  the  shareholder  is  not  entitled  to  have  the 
mortgage  debt  abated  to  the  extent  of  the  aggregate  of  the 
payments  made  by  him  on   his   stock   subscription  prior  to  his 
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default.  Southern  Bldg.  &  Loan  Asso.  v.  Anniston  Loan  <fc  Tru*t 
Co.,  582. 
4.  Same;  mortgagee  chargeable  with  proceed*  from  the  sale  of  land. — On 
a  bill  filed  for  redemption  from  various  mortgages  given  to  se- 
cure the  same  debt  and  for  an  accounting,  the  mortgagee  is  prop- 
erly chargeable  with  the  price  of  a  part  of  the  land  sold  under 
one  of  the  mortgages,  though  a  defective  deed  was  made  to  the 
purchaser,  and  the  latter  had  not  paid  the  amount  bid  at  the 
sale,  when  it  appears  that  the*  conveyance  was  intended  to  op- 
erate as  a  deed,  and  the  sale  has  been  ratified  by  the  mortga- 
gor who  is  the  complainant.    Lyon  v.  Dees,  700. 

MUNICIPAL  CORPORATIONS.    See  Corporations,  sub-title 

NEGLIGENCE. 

I.   NEGLIGENCE   IN   GENERAL. 

1.  Averment  of  wanton  or  willful  negligence  not  sustained  by  protf  of 

simple  negligence. — An  averment  in  the  count  of  a  complaint, 
that  the  injury  complained  of  was  caused  by  the  wanton,  reck- 
less or  willful  negligence  of  the  defendant,  is  not  sustained  by 
evidence  of  simple  negligence ;  to  authorize  a  recovery  under 
such  a  count,  it  is  necessary  to  prove  the  negligence  as  averred. 
L.  &  AT.  A'.  R.  Co.  v.  Hurt,  :14> 

2.  Evidence  of  reckless,  wanton  or  willful  negligence  can  be  introduce! 

in  a  complaint  irhich  arers  simple  negligence. — Evidence,  of  reck- 
less, wanton  or  willful  negligence  can  be  introduced  on  the 
trial  of  a  cause  in  which  the  complaint  avers  only  simple  neg- 
ligence ;  and  whether  the  evidence  thus  introduced  was  suffi- 
cient to  authorize  the  plaintiff  to  recover,  notwithstanding  he 
may  have  been  guilty  of  contributory  negligence,  is  a  question 
for  the  jury.    Tb.  34. 

3.  Engineer's  right  to  presume  compliance  with  the  statute   by  the  em- 

ploye's of  ail  intersecting  road. — An  engineer  when  approaching  a 
crossing  has  a  right  to  presume  that  the  employe's  upon  a  train 
on  an  intersecting  road  will  comply  with  the  statute,  and  stop 
their  train  within  one  hundred  feet  of  the  crossing ;  and  when, 
in  an  action  against  a  railroad  for  the  killing  of  an  engineer  on 
an  intersecting  road  caused  by  a  collision  at  the  crossing,  it  is 
shown  that  the  employes  upon  the  defendant's  train,  when  ap- 
proaching the  crossing,  failed  to  stop  within  the  distance  re- 
quired by  law,  it  will  be  presumed,  without  further  evidence, 
that  the  injury  was  caused  by  the  negligence  of  the  defendant. 
Birmingham  Min.  II.  R.  Co.  v.  Jacobs,  I49. 

4.  Duty  of  engineer  when  approaching  a  railroad  crossing — Although 

the  engineer  on  an  engine  of  a  railroad  having  the  older  right 
of  way  can  presume,  when  approaching  a  crossing,  that  the 
employes  of  a  train  on  the  intersecting  road  will  stop  their  train 
as  required  by  law,  it  is  his  duty  to  keep  a  lookout  for  approach- 
ing trains ;  and  if,  in  the  face  of  facts  reasonably  indicating 
that  the  approaching  train  on  the  intersecting  road  is  not  going 
to  stop  at  said  crossing  the  engineer  attempts  to  cross,  he  is 
chargeable  with  negligence.    lb.  Up- 

5.  Question  of  negligence  submitted  to  the  jury — In  an  action  against 

a  railroad  to  recover  damages  for  injuries  alleged  to  have  been 
sustained,  by  reason  of  negligence,  the  questions,  whether  the 
damage  complained  of  was  occasioned  entirely  by  the  negli- 
gence of  the  defendant  or  its  employes,  or  whether  the  plaintiff 
by  his  own  negligence  so  far  contributed  to  his  own  misfortune, 
that  but  for  such  contributory  negligence  on  his  part  the  injury 
complained  of  would  not  have  oeen  inflicted,  are  for  the  de- 
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times  a  day,  and  who  permits  his  child  of  tender  years  to  play 
by  itself  in  his  yard,  with  no  one  to  attend  or  nurse  it  and  keep 
it  from  going  upon  the  track  of  the  railroad,  when  he  knows  a 
train  is  soon  to  pass,  is  guilty  of  such  negligence  as  will  pre- 
clude him  from  recovering  damages  from  the  railroad  company 
.  for  killing  his  child  which  had  gone  upon  its  track,  unless  the 
railroad  company  is  guilty  of  more  than  simple  negligence.  A. 
O.  S  R.  R.  Co.  r.  Dobbs,  219. 

2.  Negligence  ;  when  (mention  for  the  jury. — In  an  action  against  a  rail- 

road company  by  parent  for  alleged  negligent  killing  of  his 
child,  the  question  whether  the  engineer  on  the  train  causing 
the  injury  promptly  used  all  available  appliances,  after  seeing 
the  child  on  the  track,  to  stop  the  train  before  reaching  it,  is 
one  for  the  jury,  when  the  evidence  is  in  conflict,  or  furnishes 
ground  for  conflicting  inferences,     lb.  219. 

3.  Action  against  railroad  company  for  negligent  killing;  when  special 

plea  sets  up  complete  defense. — In  an  action  by  parent  against  a 
railroad  company  for  alleged  negligent  killing  of  his  child,  a 
complete  defense  is  set  up  by  u  special  plea  which  avers  that 
the  accident  did  not  occur  at  a  public  crossing,  that  th«  en- 
gineer.in  charge  of  the  locomotive  at  the  time  of  the  injury  was 
a  skillful  and  careful  man,  who  was,  at  the  time  of  and  before 
the  accident,  keeping  a  vigilant  and  proper  lookout,  and  doing 
all  things  required  by  law  to  avoid  an  injury  to  person  or  prop- 
erty, that  the  engine  was  supplied  with  all  the  improvements 
and  appliances  to  secure  safety  in  its  operation  and  to  avoid  in- 
jury, that  the  cars  of  the  train  had  all  necessary  .appliances, 
and  were  manned  with  a  sufficient  number  of  skillful  and  care- 
ful brakemen,  and  that  the  child  could  not,  by  proper  and  vigi- 
lant lookout,  have  been  seen  until  it  came  upon  the  track  so 
suddenly  and  in  such  close  proximity  to  the  engine  that  the 
employment  of  all  means  known  to  skillful  and  careful  en- 
gineers could  not  have  avoided  the  injury.    lb.  219. 

4.  Same. — In  an  action  against  a  railroad  company  for  killing  plain- 

tiffs child,  where  one  count  of  the  complaint  assigns  as  the 
actionable  negligence  that  the  engineer  of  the  defendant  did 
not  use  all  the  means  within  his  power,  known  to  skillful  and 
careful  engineers,  to  stop  the  train  after  the  discovery  of  the 
child  upon  the  track,  a  plea  to  such  count  that  avers  that  the 
child  came  upon  the  track  so  suddenly  and  in  such  close  prox- 
imity to  the  engine  that  the  employment  of  all  means  in  the 
power  of  the  engineer,  known  to  careful  and  skillful  engineers, 
could  not  have  avoided  the  injury,  that  the  engine  and  cars 
were  supplied  with  all  necessary  improvements  and  machinery 
and  were  sufficiently  manned,  and  that  defendant's  employes 
were,  at  the  time,  keeping  a  vigilant  lookout  and  could  not 
have  discovered  the  child  before  it  came  upon  the  track,  pre- 
sents a  complete  defense,  and  is  not  demurrable.     lb.  219. 

5.  Same. — Where,  in  such  action,  the  negligence  complained  of  in 

one  count  was  that  the  defendant  failed  to  provide  proper 
brakes  and  appliances  for  stopping  the  train,  a  complete  de- 
fense is  presented  by  a  plea  that  avers  that,  at  the  time  of  the 
accident,  the  engine  and  cars  had  all  the  appliances  and 
machinery  known  to  skillful  engineers  and  railroad  operators, 
and  were  properly  manned,  that  the  child  was  discovered  as 
soon  as  possible  while  keeping  a  vigilant  lookout,  and  that 
everything  in  the  power  of  skillful  engineers  and  brakemen 
was  done  to  avoid  the  injury  after  the  child  was  discovered. 
lb.  219. 

6.  Same. — In  an  action  by  a  parent  for  the  alleged  negligent  killing 

of  his  child,  where  one  of  the  counts  of  the  complaint  bases 
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the  actionable  negligence  of  the  defendant  on  the  failure  of  the 
engineer  to  blow  his  whistle  or  ring  the  bell  before  entering  or 
leaving  a  station  on  the  road  of  the  defendant,  a  quarter  of  a 
mile  from  the  place  of  the  accident,  no  defense  to  such  count 
is  presented  by  pleas,  which  aver  that  the  child  came  on  the 
track  in  such  close  proximity  to  the  engine  that  the  injury 
could  not  have  been  avoided  by  the  employment  of  all 
means  in  the  power  of  the  engineer,  although  the  engine  and 
train  had  all  necessary  appliances  known  to  skillful  engineers 
and  railroad  operators,  were  properly  manned,  and  every  thing 
possible  was  done  to  avoid  the  injury  after  the  child  was  dis- 
covered,   lb.  219. 

7.  Charge*  to  the  jury. — In  an  action  by  a  parent  against  a  railroad 
company  for  killing  his  child,  if  based  on  the  tendency  of  the 
evidence  adduced,  it  is  a  proper  instruction  to  the  jury  to  charge 
them  that,  "If  the  engineer  did  all  in  his  power  to  avert  the 
accident,  but  any  one  of  the  brakemen  was  negligent  in  the  dis- 
charge of  his  duties,  then  the  negligence  of  such  brakeman  is 
by  law  attributed  to  defendant ;  and  if  the  jury  further  find 
that  such  negligence  proximately  caused  the  injury  complained 
of,  then  the  jury  should  find  a  verdict  for  plaintiff,  unless  they 
further  find  that  the  plaintiff  has  been  guilty  -of  contributory 
negligence."     lb.  219. 

8.  Charge  defining  negligence. — In  an  action  against  a  railroad  com- 

pany for  alleged  negligent  killing  of  plaintiff's  child,  a  charge 
that  defines'  negligence  as  consisting  "either  in  doing  what  a 
man  of  ordinary  intelligence,  care  and  prudence  ought  not  to 
do,  or  in  omitting  to  do  what  a  man  of  ordinary  intelligence, 
care  and  prudence  ought  to  have  done,"  and  then  instructs  the 
jury  that  "if  the  plaintiff  was  guilty  of  either  of  these  kinds  of 
negligence  and  thereby  contributed  proximately  to  produce  the 
injuries"  complained  of,  the  jury  ought  to  find  a  verdict  for  the 
defendant,  is  erroneous,  in  ignoring  th«*  consideration  of  will- 
ful, wanton  or  intentional  negligence  on  the  part  of  defendant's 
employes,  and  is  properly  refused.     lb.  222. 

9.  Charge  as  to  dutu  of  plaintiff,  in  an  action  againnt  a  railroad. — In  an 

action  againstja  railroad  company  for  the  alleged  negligent  kill- 
illing  of  plaintiff's  child,  the  court  properly  refused  a  charge 
which  instructed  the  jury  that  the  law*  required  the  plaintiff  to 
observe  such  prudent  care  in  protecting  his  child  and  keeping 
it  from  going  into  dangerous  places,  as  a  reasonably  prudent 
man  would  observe  under  like  circumstances,  and  if  the  plain- 
tiff did  not  observe  such  care,  and  "such  omissions  of  care  con- 
tributed in  the  slightest  degree  to  the  injury  of  the  child,  then, 
in  such  case,  the  verdict  of  the  jury  must  be  for  the  defendant, 
although  the  defendant  may  have  been  guilty  of  simple  negli- 
gence." Such  instruction  ignores  the  consideration  of  willful, 
wanton  or  intentional  negligence,  and  makes  the  slightest  de- 
gree of  negligence  on  the  part  of  the  plaintiff  the  equivalent  of 
contributory  negligence.  lb.  222. 
10.  Same. — In  such  an  action  a  charge  is  properly  refused  that  in- 
structs the  jury  that,  if  the  evidence  of  the  plaintiff  raises  a 
presumption  that  he  was  guilty  of  such  acts  of  negligence  in 
the  care  of  his  child  as  contributed  in  any  degree  to  its  injuries, 
"then,  the  burden  of  proof  is  upon  the  plaintiff  to  show  he  was 
not  guilty  of  such  negligence  as  contributed  in  the  slightest  de- 
gree to  the  injury  of  the  child,  and  if  the  jury  are  reasonably 
satisfied  the  plaintiff  has  not  done  this,  then  the  verdict  must 
be  for  the  defendant,  although  the  jury  may  believe  the  de- 
fendant was  guilty  of  simple  negligence."  Such  charge  not  only 
ignores  the  consideration  of  any  willful,  wanton  or  intentional 
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negligence,  but  erroneously  defines  contributory  negligence. 
Ib'.J»J. 

PARTITION. 

1.  Partition;  co-tenant  not  estopped  thereby  from  asserting  equities  against 

existing  mortgage. — When  there  exists  a  mortgage  on  joint  prop- 
erty to  secure  a  debt  of  one  of  the  co-tenants,  a  partition  of  the 
common  property  by  decree  of  the  probate  court  does  not  estop 
the  other  co-tenants  from  asserting  their  equity  to  have  the 
share  allotted  to  their  joint  owner  sold  first  to  pay  such  debt, 
in  exoneration  of  the  shares  allotted  to  them.  Austin  v.  Bean, 
133. 

2.  Same  ;  co-tenant  not  estopped  from  asserting  equity  by  exchange  of  her 

share  by  warranty  deed. — The  fact  that  one  of  the  joint  owners  of 
common  property,  immediately  after  the  partition  of  said  lands 
by  decree  of  the  probate  court,  conveyed  the  share  allotted  to 
her  by  warranty  deed,  in  exchange  for  the  share  of  one  of  her 
co-tenants,  does  not  estop  her  from  the  assertion  of  her  equity 
to  have  the  share  so  exchanged  sold  first,  to  satisfy  a  mortgage 
existing  upon  the  whole  property,  given  to  secure  a  debt  of  her 
said  co-tenant,  the  mortgage  having  been  executed  prior  to  the 
acquisition  of  title  by  the  co-tenants.     lb.  133. 

3.  Purchaser  from  an  heir;  charged  with   notice  of  equity  in  favor  of 

other  heirs. — The  purchaser  of  land  from  one  who  derives  title  by 
descent  from  his  father,  is  charged  with  notice  of  any  equity 
existing  in  favor  of  the  ancestor,  or  the  co-heirs  of  the  grantor, 
affecting  the  land  in  its  descent.    lb.  133. 

4.  Mortgage  by  joint  owner  after  partition  does  not  destroy  equity  in 

favor  of  his  co-tenants. — When,  after  the  partition  of  lands,  the 
title  to  which  was  acquired  by  descent,  one  of  the  heirs  mort- 
gages the  share  allotted  to  him,  his  mortgagees  are  charged 
with  notice  of  equities  existing  in  favor  of  the  other  heirs,  to 
have  the  mortgagor's  share  applied  first,  in  exoneration  of  the 
shares  of  his  co-heirs,  to  the  satisfaction  of  a  prior  mortgage 
executed  by  their  ancestor  on  the  common  property  for  the 
benefit  of  such  heir  and  mortgagor.     lb.  133 

5.  Sale  of  homestead  for  distribution;    when  owned  jointly  by  husband 

and  wife  can  not  be  made  against  the  wife's  objections. — When  a 
homestead  is  owned  jointly  by  husband  and  wife,  the  probate 
court  can  not,  upon  petition  by  the  husband,  decree  a  sale  there- 
of for  distribution  against  the  wife's  objections.  Mitchell  v. 
Mitchell,  1S3. 

6-  Same. — The  fact  that  at  the  time  of  the  filing  of  the  petition  by 
the  husband  for  the  sale,  for  distribution,  of  the  homestead 
owned  jointly  by  husband  and  wife,  the  said  husband  and  wife 
were  living  separate  and  apart,  does  not  give  the  probate  court 
the  right  to  order  a  sale  of  the  homestead,  against  the  objection 
of  the  wife.  So  long  as  the  relation  of  husband  and  wife  exists, 
the  home  of  the  husband  is  deemed  to  be  the  home  of  the 
wife.     lb.  1S3. 

7.  Sale  of  lands  for  distribution;  burden  of  proof. — Land  can  not  be 
sold  for  distribution  except  upon  satisfactory  proof  that  it  can 
not  be  partitioned  without  the  sale* ;  and  the  burden  rests  upon 
the  petitioner  to  make  this  proof.     lb.  1S3. 

PARTNERSHIP. 

1.  Liability  of  one  partner  for  the  arrest  of  a  person  by  his  ro- partner. — 
One  partner  is  not  liable  for  the  arrest  or  prosecution  of  another 
person  by  his  co-partner,  on  a  charge  of  larceny  of  partnership 
property,  unless  he  advises  or  directs  it,  or  participates  therein, 
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and  he  is  then  liable  only  in  his  individual  capacity.  Marks  v. 
Hastings,  165. 

2.  Suit  in  equity  against  a  partnership;  married  woman  being  a  partner 

no  defense  to  a  bill,  and  docs  not  invalidate  a  contract  mad*  by  the 
firm. — Where  the  sole  purpose  of  a  bill,  filed  to  cancel  as  fraud- 
ulent a  conveyance  by  a  partnership,  is  to  subject  to  the  satis- 
faction of  complainants'  demand  the  assets  of  said  partnership, 
it  is  no  objection  to  said  bill  that  one  of  the  partners  is  a  mar- 
ried woman,  nor  does  such  a  fact  destroy  the  binding  obligation 
of  the  contracts  by  which  the  firm  became  indebted  to  the  com- 
plainants.    0' Xe.il,  v.  Birmingham  Brewing  Co.,  383. 

3.  Accounting  and  settlement  oj  a  partnership;  when  a  reference  is  prop- 

erly decreed. — A  bill  was  filed  for  an  accounting  between  part- 
ners, and  a  settlement  of  the#  partnership  after  dissolution. 
The  averments  of  the  bill  were  hot  as  definite  as  good  pleading 
required,  and  no  objection  was  made  to  the  bill  on  this  ac- 
count; but  respondent,  in  his  answer,  alleged  that  the  partner- 
ship matters  were  so  conducted  that  it  was  impossible  to  state 
an  account  approximately  correct.  The  only  evidence  on  this 
question  was  the  testimony  of  the  parties  themselves,  which, 
in  some  respects  was  irreconcilable.  Held,  that  a  decree  order- 
ing a  reference  was  not  erroneous,  since  upon  such  reference 
other  evidence  might  be  introduced,  and  a  decree  of  confirma- 
tion would  not  be  refused  if  the  evidence  taken  upon  the  refer- 
ence clearly  shows  a  balance  in  favor  of  one  partner ;  although 
it  was  impossible  to  make  an  absolutely  correct  statement  of 
the  account.     Costello  v.  Montague,  4^6. 

PAYMENTS. 

1.  Application  of  a  payment    on  a  debt;  right  of  creditor  in  absence  of 

specific  direction. — A  debtor  may,  at  the  time  of  payment,  direct 
its  application  ;  but  if,  at  the  time  of  payment,  he  is  indebted  to 
the  same  creditor  in  two  separate  accounts,  and  fails  to  give 
any  direction  as  to  how  the  said  payment  shall  be  applied,  the 
creditor  has  the  right  to  apply  it  to  either  one  of  his  debts ;  and 
when  so  applied,  at  the  time  of  payment,  both  parties  are  bound 
by  such  application,  which  can  not  be  changed  except,  by  mu- 
tual consent.     Kent  &  Harnett  v.  Marks  &  dayle,  350. 

2.  Burden  of  proving  specific  direction. — The  burden  of  proving  an  al- 

leged specific  direction  as  to  the  application  of  a  payment  upon 
a  debt  to  a  creditor,  is  upon  the  debtor  who  affirms  such  special 
direction,     lb.  350. 

3.  Cancellation  of  mortgage  by  mistake;  application  of  a  payment. — De- 

fendants owed  complainants  on  a  mortgage  and  on  an  open  ac- 
count, and,  a  payment  having  been  made  by  defendants,  the 
mortgage  was  surrendered,  as  complainants  alleged,  through  a 
mistaken  impression  of  one  of  their  employes  that  the  mort- 
gage debt  had  been  paid.  Defendants  testified  that  they  called 
for  a  statement  of  their  "mortgage  account,"  and  complainants' 
bookkeeper  testified  that  they  called  only  for  a  statement  of 
their  open  account,  which  he  furnished.  There  was  no  such 
account  on  complainants'  books  as  a  "mortgage  account,"  and 
the  amount  paid  by  defendants  was  the  exact  amount 
of  the  open  account.  Defendants  knew  that  the  money  paid 
by  them  was  less  than  the  mortgage  debt.  Complainants  pro- 
•  duced  in  evidence  the  statement  of  the  open  account  which 
they  claimed  to  have  furnished,  while  defendants  failed  to  pro- 
duce the  statement  of  the  "mortgage  account,"  which  they  al- 
leged was  furnished  them.  Held,  tnat  the  payment  was  on  the 
open  account,  and  that  the  mortgage  was  surrendered  by  mis- 
take,   lb.  350. 
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1.  When  an  appellate  court  review*  an  action  of  the  trial  court  upon 

the  admissibility  of  evidence. — To  justify  a  review  by  the  appellate 
court  of  a  ruling  by  the  trial  court  upon  the  admissibility  of- 
evidence,  the  record  must  show  affirmatively  that  the  trial 
court  made  a  ruling,  which  was  excepted  to  at  the  time,  or  that 
counsel  called  attention  to  the  question  and  requested  a  ruling 
upon  it,  which  the  trial  court  failed  or  refused  to  make,  and 
that  counsel  making  the  request  then  and  there  reserved  an  ex- 
ception to  the  court's  failure  or  refusal  to  make  such  ruling. 
Tenn.  River  Tramp.  Co.  r.  Kavanaiujh  Bros.,  1. 

2.  Rulings  upon  the  evidence;  error  without  injury. — Where  competent 

evidence,  which  has  been  erroneously  excluded,  is  afterwards 
introduced  on  renewed  inquiry,  the  error  of  its  former  ex- 
clusion is  cured,  and  becomes  error  without  injury.    lb.  1. 

3.  Averment  of  wanton  or  willful  neglige  nee  not  sustained  by  proof  of 

simple  negligence. — An  averment  in  the  count  of  a  complaint, 
that  the  injury  complained  of  was  caused  by  the  wanton,  reck- 
less or  willful  negligence  of  the  defendant,  is  not  sustained  by 
evidence  of  simple  negligence ;  to  authorize  a  recovery  under 
such  a  count,  it  is  necessary  to  prove  the  negligence  as  averred. 
L.  <fc  .V.  R.  R.  Co.  v.  Hurt,  34. 

4.  Evidence  of  reckless,  wanton  or  willful  negligence  can  be.   introduced 

in  a  complaint  which  avers  simple  negligence. — Evidence  of  reck- 
less, wanton  or  willful  negligence  can  be  introduced  on  the 
trial  of  a  cause  in  which  the  complaint  avers  only  simple  neg- 
ligence ;  and  whether  the  evidence  thus  introduced  was  suffi- 
cient to  authorize  the  plaintiff  to  recover,  notwithstanding  he 
may  have  been  guilty  of  contributory  negligence,  is  a  question 
for  the  jury.     lb.  34. 

5.  Action  on  a  note;  proper  parties  plaintiff. — In  an  action  on  a  prom- 

issory note,  when  the  plaintiffs  are  the  parties  to  whom  payment 
may  be  legally  made,  and  who  can  legally  discharge  the  debtor 
or  maker,  suit  is  properly  brought  in  their  names,  although 
the  money  when  collected  may  not  be  for  their  use  alone,  but 
for  the  use  of  themselves  and  others,  to  whose  use  they  are 
legally  required  to  apply  it.     Bibb  v.  Hall,  7.9. 

6.  Bills  of  exception  no  part  of  record;    rulings  on  the  pleading   shown 

only  therein  will  not  be  considered  on  appeal. — A  bill  of  exceptions 
is  no  part  of  the  record  of  the  trial  court,  and  rulings  on  the 
pleading  which  are  not  shown  by  the  record  proper,  but  appear 
only  in  the  bill  of  exceptions,  will  not  be  reviewed  by  the  appel- 
late court.  Brooks  v.  Rogers,  111;  Heard  v.  Hicks,  KU. 
7.  Objection  todeposit'am;  nhen  too  late. — An  objection  to  a  deposition, 
which  is  not  made  before  the  trial  is  entered  upon,  and  it  is  not 
shown  that  the  ground  of  the  objection  transpired  or  be- 
came known  to  the  party  objecting  only  after  the  trial  began, 
conies  too  late  and  is  properly  overruled. — Brooks  v.  Rogers,  111. 

8.  Indefinite  exeejdion*;  not  considered  on  appeal. — It  is  the  duty  of  the 

party  excepting  to  the  ruling  of  the  trial  court,  to  make  clear  to 
the  appellate  court  the  error  insisted  on  ;  and  if  a  question 
asked  a  witness  is  too  indefinite  to  enable  the  court  of  appeal  to 
determine  whether  it  sought  to  elicit  legal  or  illegal  evidence, 
the  assignments  of  error  based  on  an  exception  the  ruling  of 
the  trial  court  on  such  question  will  not  be  considered.  Clafiin 
d' Co   v.    Rodsnberg,  ILL 

9.  Error   without    injury;    benefit   of  defense    under  general  issue. — Al- 

though the  court  may  have  committed  error  in  rustaining  de- 
murrers to  a  special  plea,  it  is  error  without  injury,  if  the  de- 
fendant had  the  benefit  of  the  same  facts  as  a  defense  under  the 
plea  of  the  general  issue.  .1.  (i.  S.  R.  R.  Co.  v.  Dobbs,JlU;  Russell 
v.  Jones,  J01. 
14 
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that  the  employment  of  all  means  known  to  skillful  and  care- 
ful engineers  could  not  have  avoided  the  injury.     lb.  219. 

13.  Same. — In  an  action  against  a  railroad  company  for  killing  plain- 

tiff's child,  where  one  count  of  the  complaint  assigns  as  the 
actionable  negligence  that  the  engineer  of  the  defendant  did 
not  use  all  the  means  within  his  power,  known  to  skillful  and 
careful  engineers,  to  stop  the  train  after  the  discovery  of  the 
child  upon  the  track,  a  plea  to  such  count  that  avers  that  the 
child  came  upon  the  track  so  suddenly  and  in  such  close  prox- 
imity to  the  engine  that  the  employment  of  all  means  in  the 
power  of  the  engineer,  known  to  careful  and  skillful  engineers, 
could  not  have  avoided  the  injury,  that  the  engine  and  cars 
were  supplied  with  all  necessary  improvements  and  machinery 
and  were  sufficiently  manned,  and  that  defendant's  employes 
were,  at  the  time,  keeping  a  vigilant  lookout  and  could  not 
have  discovered  the  child  before  it  came  upon  the  track,  pre- 
sents a  complete  defense,  and  is  not  demurrable.    lb.  219. 

14.  Same. — Where,  in  such  action,  the  negligence  complained  of  in 

one  count  was  that  the  defendant  failed  to  provide  proper 
brakes  and  appliances  for  stopping  the  train,  a  complete  de- 
fense is  presented  by  a  plea  that  avers  that,  at  the  time  of  the 
accident,  the  engine  and  cars  had  all  the  appliances  and 
machinery  known  to  skillful  engineers  and  railroad  operators, 
and  were  properly  manned,  that  the  child  was  discovered  as 
soon  as  possible  while  keeping  a  vigilant  lookout,  and  that 
every  thing  in  the  power  of  skillful  engineers  and  brakemen 
was  done  to  avoid  the  injury  after  the  child  was  discovered. 
lb.  c219. 

15.  Same. — In  an  action  by  a  parent  for  the  alleged  negligent  killing 

of  his  child,  where  one  of  the  counts  of  the  complaint  bases 
the  actionable  negligence  of  the  defendant  on  the  failure  of  the 
engineer  to  blow  his  whistle  or  ring  the  bell  before  entering  or 
leaving  a  station  on  the  road  of  the  defendant,  a  quarter  of  a 
mile  from  the  place  of  the  accident,  no  defense  to  such  count 
is  presented  by  pleas,  which  aver  that  the  child  came  on  the 
track  in  such  close  proximity  to  the  engine  that  the  injurv 
could  not  have  been  avoided  by  the  employment  of  all 
means  in  the  power  of  the  engineer,  although  the  engine  and 
train  had  all  necessary  appliances  known  to  skillful  engineers 
and  railroad  operators,  were  properly  manned,  and  every  thing 
possible  was  done  to  avoid  the  injury  after  the  child  was  dis- 
covered,   lb.  219. 

16.  Same. — Such  pleas  constitute  a  sufficient  answer  to  a  count  in 

the  complaint  which  avers  "that  said  killing  was  caused  by  the 
negligence  of  the  defendant's  employes  in  the  management  or 
running  of  said  train  of  cars  "     lb.  219 

17.  Charge*  to  the  jury. — In  an  action  by  a  parent  against  a  railroad 

company  for  killing  his  child,  if  based  on  the  tendency  of  the 
evidence  adduced,  it  is  a  proper  instruction  to  the  jury  to 
charge  them  that,  "If  the  engineer  did  all  in  his  power  to  avert 
the  accident,  but  any  one  of  the  brakemen  was  negligent  in  the 
discharge  of  his  duties,  then  the  negligence  of  such  brakeman 
is  by  law  attributed  to  defendant;  and  if  the  jury  further  find 
that  such  negligence  proximately  caused  the  injury  complained 
of,  then  the  jury  should  find  a  verdict  for  plaintiff,  unless  they 
further  find  that  the  plaintiff  has  been  guilty  of  contributory 
negligence."     lb.  219. 

18.  Charge  defining  negjigenee. — In  an  action  against  a  railroad  com- 

pany for  alleged  negligent  killing  of  plaintiff's  child,  a  dharge 
that  defines  negligence  as  consisting  "either  in  doing  what  a 
man  of  ordinary  intelligence,  care  and  prudence  ought  not  to 
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do,  or  in  omitting  to  do  what  a  man  of  ordinary  intelligence, 
care  and  prudence  ought  to  have  done,"  and  then  instructs  the 
jury  that  "if  the  plaintiff  was  guilty  of  either  of  these  kinds  of 
negligence  and  thereby  contributed  proximately  to  produce  the 
injuries"  complained  of,  the  jury  ought  to  find  a  verdict  for  the 
defendant,  is  erroneous,  in  ignoring  the  consideration  of  will- 
ful, wanton  or  intentional  negligence  on  the  part  of  defendant's 
employed,  and  is  properly  refused.     lb.  219. 

19.  Charge  as  to  contributory  negligence. — In  an  action  against  a  railroad 

company  to  recover  damages  for  personal  injuries,  it  is  proper 
to  refuse  a  charge  which  instructs  the  jury  that,  4,If  the  plain- 
tiff by  ordinary  care  could  and  would  have  avoided  the  injury 
of  which  he  complains  of,  and  if  by  his  failure  to  exercise  such 
ordinary  care  he  contributed  proximately  to  produce  the  injury 
of  which  he  here  complains,  then,  upon  this  state  of  facts,  the 
jury  ought  to  find  a  verdict  for  the  defendant,  although  they 
may  believe  all  the  evidence  as  to  any  alleged  negligence  of  the 
conductor,  engineer  or  brakeman."  Such  charge  ignores  the 
consideration  of  any  willful,  wanton  or  intentional  negligence 
by  the  defendant.    lb.  219. 

20.  Charge  as  to  duty  of  plaintiff,  in  an  action  against  a  railroad. — In  an 

action  against  a  railroad  company  for  the  alleged  negligent  kill- 
ing of  plaintiff's  child,  the  court  properly  refused  a  charge 
which  instructed  the  jury  that  the  law  required  the  plaintiff  to 
observe  such  prudent  care  in  protecting  his  child  and  keeping 
it  from  going  into  dangerous  places,  as  a  reasonably  prudent 
man  would  observe  under  like  circumstances,  and  if  the  plain- 
tiff did  not  observe  such  care,  and  "such  omissions  of  care  con- 
tributed in  the  slightest  degree  to  the  injury  of  the  child,  then, 
in  such  case,  the  verdict  of  the  jury  must  be  for  the  defendant, 
although  the  defendant  may  have  been  guilty  of  simple  negli- 
gence." Such  instruction  ignores  the  consideration  of  willful, 
wanton  or  intentional  negligence,  and  makes  the  slightest  de- 
gree of  negligence  on  the  part  of  the  plaintiff  the  equivalent  of 
contributory  negligence.    lb.  219. 

21.  Same. — In  such  an  action   a  charge   is   properly  refused  that  in- 

structs the  jury  that,  if  the  evidence  of  the  plaintiff  raises  a 
presumption  that  he  was  guilty  of  such  acts  of  negligence  in 
the  care  of  his  child  as  contributed  in  any  degree  to  its  inju- 
ries, "then,  the  burden  of  proof  is  upon  the  plaintiff  to  show 
he  was  not  guilty  of  such  negligence  as  contributed  in  the 
slightest  degree  to  the  injury  of  the  child,  and  if  the  jury  are 
reasonably  satisfied  the  plaintiff  has  not  done  this,  then  the 
verdict  must  be  for  the  defendant,  although  the  jury  may  be- 
lieve the  defendant  was  guilty  of  simple  negligence."  Such 
charge  not  only  ignores  the  consideration  of  any  willful,  wan- 
ton or  intentional  negligence,  but  erroneously  defines  contribu- 
tory negligence.    lb.  219. 

22.  Averments  of  negligence  in  a  complaint. — In  an   action  against  a 

railroad  company  to  recover  damages  for  personal  injuries,  in- 
flicted by  a  mule  driven  by  the  plaintiff  becoming  frightened  at 
the  approach  of  one  of  defendant's  trains,  a  complaint  which 
alleges  "that  the  mule  became  frightened  at  said  engine  and 
cars  owing  to  the  negligence  of  defendant's  employe's  in  the 
running  and  management  of  said  engine  and  cars,"  contains  a 
sufficient  averment  of  negligence,  and  is  not  demurrable.  Ox- 
ford Lake  Line  Co.  v.  Strdham,  .176. 

23.  Escape  of  steam  from  railroad  engine  no   cause  of  action. — Where 

steam  is  necessarily  allowed  to  escape  from  a  railroad  engine, 
in  order  to  slacken  the  speed  of  the  train,  for  the  purpose  of 
turning  a  sharp  curve  in  the  track,  the  company   is  not  liable 
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for  injuries  occasioned  by  a  mule,  driven  on  a  public  road  run- 
ning parallel  to  the  railroad  track,  becoming  frightened  at  the 
noise  of  the  escaping  steam  and  running  away,  provided  the 
escape  of  steam  was  not  more  than  was  usual,  and  such  as  was 
necessarily  incident  to  the  control  of  the  engine  at  that  time, 
and  was  not  recklessly  or  wantonly  caused  oy  the  employe's  of 
the  railroad  company      lb.  S76. 

24.  Section  foreman  of  a  railroad;  his  duties. — A  section  foreman  of  a 
railroad  is  not  a  person  in  charge  of  a  switch,  within  the  mean- 
ing of  subdivision  5  of  section  259- »  of  the  Code  of  1886,  in  the 
sense  that  it  is  his  duty  to  see  that  it  is  properly  opened  or 
closed  ;  his  duty  is  rather  that  of  a  superintendent  under  sub- 
division two  of  said  section,  to  superintend  and  see  that  the 
ways,  works,  machinery  and  plant  are  kept  in  order.  Birming- 
ham R.  £  E.  Co.  v.  Baylor.  488. 

"5.  Person  in  charge  or  control  of  a  switch. — If  no  person  has  been 
specially  appointed  to  the  duty  of  opening  and  closing  a  switch, 
and  a  spur  track,  connected  with  the  main  line  of  such  switch. 
is  in  constant  use  in  order  that  trains  may  pass  each  other,  and 
the  engineers  and  conductors  are  provided  with  keys  to  the 
switch  for  that  purpose,  such  persons,  pro  hac  rice ,  are  in  charge 
of  the  switch  within  the  meaning  of  the  statute.    lb.  488. 

26.  Action  for  negligence  of  persons  in  charge  of  switch;  sufficiency  of 

evidence  to  submit  question  to  jury. — Where  in  an  action  against  a 
railroad  company  for  personal  injuries  to  an  employ 6  caused  by 
a  train  going  through  an  open  switch,  there  is  a  count  in  the 
complaint  charging  negligence  on  the  part  of  persons  in  the 
employ  of  the  defendant,  who  had  charge  of  the  switch,  in 
leaving  it  open,  and  there  was  evidence  that  the  switch  was 
provided  with  a  suitable  lock,  that  the  section  foreman,  con- 
ductors and  engineers  each  had  a  key,  that  the  switch  was  used 
about  30  minutes  before  the  accident,  and  the  engineer  then 
using  the  switch  testified  that  it  was  properly  secured  before  he 
left  it,  there  was  sufficient  evidence  to  submit  to  the  jury 
plaintiff's  right  to  recover  under  such  count.    lb.  488. 

27.  Wlien  averment  of  two  acts  of  negligence  constitutes  but  one  cause  of 

action;  evidence  to  justify  recovery  under  such  count. — Where  in  an 
action  against  a  railroad  by  employe*  for  injuries  resulting  from 
a  train  running  into  an  open  switch,  it  is  averred  in  a  count  of 
the  complaint  that  the  injuries  were  caused  by  the  negligence 
of  defendant's  employes,  who  had  charge  of  the  switch,  in  fail- 
ing to  properly  secure  it,  and  by  the  negligence  of  persons  in 
defendant's  employ,  who  had  charge  of  the  train,  in  failing  to 
properly  supply  it  with  equipments  for  bringing  it  to  a  quick 
stop,  by  reason  of  which  failures  said  switch  did  come  open, 
such  count  contains  but  one  cause  of  action,  based  upon  the 
co-operating  negligence  of  the  two  classes  of  persona;  and 
without  the  proof  of  negligence  of  both  there  can  be  no  re- 
covery under  the  count,     lb.  488. 

L'8.  Action  against  railroad  company ;  relevant  evidence. — In  an  action 
for  injuries  to  a  railroad  employe  caused  by  the  train  on  which 
he  was  employed  running  through  an  open  switch,  where  there 
was  evidence  that  locks  had  been  used  on  defendant's  switches 
for  six  months  and  other  evidence  that  a  lock  had  never  been 
put  on  the  switch  in  question,  the  evidence  of  a  witness  that  he 
was  employed  by  defendant  up  to  two  months  before  the  acci- 
dent, and  that  there  were  then  no  locks  in  use  on  the  road,  is 
relevant  and  admissible,     lb.  48S. 

'29.  Same;  conclusion  of  witness. — In  an  action  for  injuries  arising 
from  a  train  running  through  an  open  switch,  the  engineer  of 
the  train  which  had  been  the  last  to  pass  through  the  switeh 
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previous  to  the  accident,  can  not  testify  that  the  switch  was  se- 
cure when  he  passed  through  it,  without  first  stating  its  condi- 
tion and  how  it  was  secured.    lb.  488. 

30.  Lease  of  one  railroad  company  by  another. — Under  the  general  law, 

in  the  absence  of  special  statutory  authority,  one  railroad  cor- 
poration has  no  power  to  lease  its  road  or  other  property  to  an- 
other railroad  corporation.  George,  et  al.  v.  Cen.  R.  k.  ct*  Bk.  Co., 
607. 

31.  Same;  when  contrary  to  statutory  provision*;  equity  of  bill  for  can- 

cellation. — Under  the  statutory  provisions  of  this'  State  (Code, 
$  1586),  a  railroad  corporation  can  lease  its  road  and  property 
to  another  railroad  company  that  is  continuous  or  connected 
with  it  by  the  performance  by  each  of  the  companies  of  the 
requirements  of  said  section  ;  but  a  lease  executed  by  two  such 
railroad  companies  is  invalid,  which,  while  reciting  that  it  was 
executed  by  the  directors  of  each  company,  does  not  recite 
that  the  stockholders'  meeting  of  one  of  the  companies  was 
called  by  its  directors  at  a  time  and  place,  and  in  the  manner 
designated  by  them,  and  in  reference  to  the  other  company  its 
recitals  fail  to  show  that  the  lease  was  assented  to  by  a  majority 
in  value  of  the  stockholders,  represented  in  person  or  by  proxy 
at  a  meeting  called  by  the  directors,  at  such  time  and  place, 
and  in  such  manner  as  they  might  designate  ;  and  a  bill  filed  by 
the  stockholders  of  one  of  the  railroad  corporations,  seeking 
the  cancellation  of  said  lease,  which  is  made  an  exhibit  to  their 
bill,  is  not  demurrable  on  the  ground  that  said  lease  was  valid 
and  not  contrary  to  law.     lb.  607. 

32.  Injunction  against  a  railroad  corporation  voting  stock  in  another 

railroad  corporation. — Where  one  railroad  corporation  has  pur- 
chased a  majority  of  the  stock  of  another  railroad  corporation, 
with  the  intent  and  purpose  of  getting  the  management  and 
control  thereof,  in  order  to  defeat  or  lessen  competition  in  the 
business  of  the  two  companies,  or  to  encourage  monoj>oly,  and 
the  corporation  owning  the  majority  of  the  other's  stock  vio- 
lates duties  in  respect  of  the  property  and  rights  of  the  other 
company  and  its  stockholders,eommitting  willful  wastes  and  sub- 
jecting said  company  to  a  multiplicity  of  suits,  a  court  of  equity 
will  interfere,  by  an  injunction  at  the  suit  of  a  minority  of  the 
stockholders,  to  restrain  the  said  corporation  owning  the 
majority  of  the  stock  from  the  use  of  said  stock  in  the  manage- 
ment of  the  affairs  of  the  other  corporation  and  in  the  election 
of  its  officers.     lb.  607. 

33.  Same;  jurisdiction  of  court  of  equity  notwithstanding  property  in  the, 

hands  of  a  receiver. — In  a  bill  tiled  to  enjoin  a  railroad  corpora- 
tion owning  a  majority  of  the  stock  in  another  railroad  corpora- 
tion from  voting  its  stock  in  the  management  of  the  affairs  of 
the  latter  company,  and  in  the  election  of  its  officers,  the  juris- 
diction of  the  court  is  not  ousted,  and  the  right  to  grant  the  re- 
lief prayed  for  is  not  effected,  by  the  fact  that  the  road  whose 
stock  is  controlled  by  the  other  corporation  is  in  the  hands  of 
a  receiver,  appointed  by  other  courts.     lb.  607. 

34.  Same;    laches. — Where    a    bill   is   filed    by    stockholders     in     a 

corporation  to  enjoin  another  corporation  owning  a  majority  of 
the  stock  of  the  former  corporation  from  voting  its  stock  in  the 
control  of  the  affairs  and  in  the  election  of  the  officers  of  said 
corporation,  the  fact  that  the  complainant  stockholders,  after 
full  knowledge  of  the  grounds  of  complaint  alleged  in  their  bill, 
or  full  opportunity  to  acquire  such  knowledge,  acquiesced  in  the 
acts  complained  of  for  niore  than  six  years,  does  not  debar 
them  from  having  enjoined  such  use  of  the  stock  in  the  future. 
lb.  607. 
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35.  Injunction   against   a  corporation  at  suit  of  stockholders ;  precious 

request  to  directors  for  action — A  minority  of  the  stockholders  of 
a  corporation  can  not  maintain  a  bill  in  equity  to  prevent  illegal 
action  on  the  part  of  the  majority,  without  a  previous  request 
to  the  proper  officers  to-  interfere,  and  their  failure  or  refusal 
to  do  so  ;  but  when  it  is  shown  that  a  majority  of  the  stock  of 
said  corporation  is  owned  by  another  corporation,  which  prac- 
tically creates  and  controls  the  managing  and  governing  bodies 
of  said  corporation,  the  necessity  for  such  a  demand  upon  the 
governing  body  is  dispensed  with,  as  any  such  demand  would 
be  fruitless.    lb.  607. 

36.  Action  against  a  railroad  comoany  for  killing  cattle;  negligence;  wfien 

determined  by  the  jury. — Where,  in  an  action  against  a  railroad 
company  for  killing  cattle,  it  is  shown  that  the  cattle  were  killed 
by  defendant's  train,  and  the  testimony  for  the  plaintiff  tends  to 
show  that  at  the  place  of  the  killing  the  track  was  straight  and 
the  view  unobstructed  for  a  mile,  while  the  testimony  for  the 
defendant  was  to  the  effect  that  the  cattle  were  grazing  a  short 
distance  from  the  track,  and,  when  the  train  was  a  quarter  of  a 
mile  from  them,  they  showed  no  restlessness  or  disposition  to 
move  towards  the  track,  and  that  when  the  train  was  close  upon 
them  they  started  upon  the  track  whereupon  the  engineer,  who 
had  kept  a  steady  lookout,  used  all  the  means  within  his  power 
to  stop  the  train,  it  is  for  the  jury,  to  determine  whether  the 
cattle  killed  came  on  the  track  so  suddenly  and  near  to  the  en- 
gine that  the  persons  operating  the  train  could  not,  by  the  ex- 
ercise of  reasonable  care  and  diligence,  prevent  the  injury;  and 
the  defendant  is  not,  therefore,  entitled  to  the  general  affirma- 
tive charge.    L.  dm  X.  R.  R.  Co.  r.  Rice,  676*. 

37.  Same ;  charge  to  the  jury. — In  such  a  case  a  charge  that  the  jury 

must  find  for  defendant,  if  they  believed  the  defendant's  evi- 
dence, is  properly  refused,  since  it  confines  the  jury  to  the  con- 
sideration of  only  a  part  of  the  testimony,  when  they  should, 
in  making  up  their  verdict,  consider  all  the  evidence  together. 
lb.  676. 

38.  Same.     The  court  properly  charged  the  jury  that,  "To  prove  that 

the  engineer  was  on  the  lookout  at  the  time  when  he  actually 
discovered  the  cattle,  is  not  enough  to  show  that  he  fully  per- 
formed his  duty.  If  he  failed  to  discover  the  cattle  sooner, 
when  he  might  have  done  so,  if  he  had  kept  a  proper  lookout 
fc  prior  to  the  actual  discovery  of  the  cattle,  then  the  defendant 
is  chargeable  with  negligence."     lb.  676. 

39.  Same. — A  charge  is  properly  refused,   which   instructs   the   jury 

that  if  the  engineer  saw  the  cattle  a  quarter  of  a  mile  before 
reaching  them,  when  they  were  standing  near,  and  indicating 
no  intention  of  moving  to  the  track,  and  would  not  probably 
have  been  injured  where  they  were,  he  was  under  no  further 
duty  to  look  out  for  their  safety.     lb.  676. 

40.  Same. — A  charge  that  requires  the  plaintiff  to   prove  negligence 

on  the  part  of  the  defendant,  committed  prior  to  the  time  the 
cattle  got  upon  the  track,  is  properly  refused,  since,  if  the  in- 
jury resulted  from  the  negligence  of  defendant's  employes, 
committed  subsequently  to  the  time  the  cattle  got  upon  the 
track,  the  defendant  is  liable, although  there  may  have  been  no 
negligence  prior  to  that  time.     lb.  676. 

DUMMY    RAILROADS. 

41.  Dummy   railroad*  suhjirt  to  same   rubs  as  to  use  of  safeguards  and 

appliances  as  ordinary  railroads. — Corporations  or  persons  opera- 
ting dummy  lines  engaged  in  running  both  passenger  and 
freight  trains,  that  have  regular  stations  and  section  foremen, 
and  use  engines  capable  of  great  speed,  and  which  traverse  a 
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large  section  of  country,  are  required  to  observe  the  same  rules 
and  regulations  and  adopt  and  use  such  appliances  and  safe- 
guards as  are  in  .use  and  deemed  necessary  by  well  regulated 
railroads  of  the  ordinary  character.  {Birmingham  Ry.<i-  Kiev. 
Co.  v.  Allen,  99  Ala.  359,  followed.)  Birmingham  Ry.  d: Elec  Co. 
v.  Baylor,  4#$. 

RATIFICATION. 

1.  Ratification  of  appointment. — There  can  be  no  ratification  by  the 

appointing  power  of  the  prior  appointment  of  a  public  officer ; 
but  if  the  person  has  been  informally  appointed,  or  one  duly 
appointed  has  failed  to  qualify,  the  appointing  power  can  only 
fill  the  vacancy      Fojt  v.  McDonald,  51. 

2.  Act*  and  contracts  of  agents  as  binding  corporation;  ratification. — 

In  the  ordinary  dealings  of  construction  and  trading  corpora- 
tions, it  is  often  impracticable  for  a  company  to  speak  and  act 
through  its  governing  body,  and  when  acting  through  agents 
within  the  scope  and  purview  of  their  chartered  powers,  the 
same  intendments  and  implications  arise,  as  spring  out  of  simi- 
lar actions  or  conduct  of  natural  persons  ;  and  acts  of  a  person 
assuming  to  represent  such  corporation,  and  transactions  with 
him,  in  the  line  of  the  business  of  said  corporation,  even  though 
without  express  authority,  become  binding  on  the  corporation, 
if  subsequently  ratified  by  it,  and  such  ratification  may  be 
made  expressly  or  by  mere  acquiescence,  or  by  a  failure  to  re- 
pudiate the  act,  knowing  it  to  have  been  done.     Bihb  v.  Hall,  7U. 

3.  Unauthorized  transfer  of  notes  by  officer  of  a  corporation;  ratification 

thereof. — A  corporation  was  formed  for  the  purpose  of  building 
a  railroad,  and  became  indebted  to  a  bank  for  money  borrowed 
to  carry  on  its  work.  The  corporation  was  forced  to  borrow 
money  almost  from  the  day  of  its  organization,  and  in  every 
instance  was  compelled  to  give  collateral  security ;  the  board 
of  directors  had,  in  many  instances,  authorized  the  transfer  of 
collaterals  by  the  president  for  the  purpose  of  borrowing 
money ;  and  had  even  authorized  the  mortgaging  of  its  lands 
by  its  president  for  that  purpose;  the  books  of  the  corporation 
were  kept  open  at  their  principal  office,  and  all  transactions 
were  entered  upon  them  ;  and  the  directors  knew  of  the  large 
indebtedness  of  the  said  corporation  to  the  bank.  Without  ex- 
press authority  from  the  directors,  or  the  stockholders,  the 
president,  as  the  active  financial  agent  of  the  said  corporation, 
transferred  to  said  bank,  as  collateral  security  for  said  indebt- 
edness, a  note  of  subscription  to  the  capital  stock  of  the  rail- 
road company,  which  had  been  transferred  to  the  said  con- 
struction company.  Subsequent  to  this  transfer,  six  of  the  nine 
directors  of  said  corporation  separately  signed,  but  not  at  a 
meeting  of  the  directory,  a  paper  ratifying  this  transfer  by  the 
president  to  the  bank  of  the  said  note  as  collateral  security. 
Held,  that  said  transfer  was  ratified  by  the  corporation,  and 
was  binding      lb.  ?.'/. 

4.  Ratification  by  corporation  of  acts  by  its  promoters. — A  corporation, 

after  its  organization,  has  the  power  to  accept  and  ratify  the 
agreements  and  covenants  of  its  promoters,  made  to  effect  or 
carry  out  the  purposes  of  its  organization,  and,  when  accepted 
and  ratified,  such  agreements  and  covenants  are  mutually  bind- 
ing.     Darts  v.  Montgomery  V   <l\  C  Co.,  />;. 

5.  Infants;  ratification   after  attaining   majority. — A   contract    by  an 

infant,  being  merely  voidable  and  not  void  by  reason  of  the 
infancy,  is  subject  to  ratification  after  attaining  majority,  and 
any  declarations   or   acts  by  the  infant,  after  arriving  at  full 
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age,  that  clearly  recognize  the  existence  of  the  contract  as  a 
binding  obligation,  will  constitute  a  ratification,  although  at 
the  time  of  the  declaration  made  or  the  act  done  the  infant  did 
not  know  that  he  or  she  had  a  right  to  avoid  the  contract. 
A  mer.  Mortg.  Co.  v.  Wright,  668. 
6.  Execution  of  mortgage  by  infant;  ratification  by  payment  of  interest 
notes. — Where  a  mortgage  is  executed  by  an  infant  as  security 
for  money  loaned,  the  payment,  after  arriving  at  full  age,  of  the 
interest  notes  as  they  mature,  is  a  ratification  of  the  voidable 
contract,  which  thereafter  becomes  a  binding  obligation.  lb. 
658. 

RECEIVER. 

1.  Appointment  of  a  receiver  upon  a  bifljiled  to  dissolve  a  corporation. — 

When  a  bill  filed  by  stockholders  to  dissolve  a  corporation,  as* 
provided  by  statute  (Code,  §  1683),  contains  averments  which 
show  a  necessity  for  the  appointment  of  a  receiver  for  the  cor- 
poration pending  the  proceeding  for  dissolution,  a  chancery 
court  may  appoint  such  receiver,  Florence  Gas,  EUc.  Light  &- 
Potter  Co.  r.  llanby,  15. 

2.  Powers  of  receiver  appointed  pending  proceedings  for  the  dissolution 

of  a  corporation. — When  a  bill  which  seeks  the  dissolution  of  a 
corporation  contains  averments  showing  special  grounds  for  the 
appointment  of  a  receiver  pending  such  proceedings,  the  re- 
ceiver to  be  appointed  by  the  court  is  authorized,  not  only  to 
execute  and  perform  the  existing  contracts  of  the  corporation, 
but  also  to  enter  into  and  carry  out  new  contracts  in  behalf  of 
the  company.    lb.  16. 

3.  Appointment  of  a  receiver;  can  not  be  questioned  in  collateral  pro- 

ceedings.— On  a  bill  filed  by  the  receiver  of  a  corporation,  who 
was  acting  under  an  appointment  made  after'the  dissolution  of 
the  company  (Code.  $§  1683-86),  the  validity  of  his  former  ap- 
pointment as  receiver  pending  the  dissolution  proceedings,  can 
not  be  assailed  ;  said  attack  being  made  in  a  collateral  proceed- 
ing,    lb.  15. 

4.  Poiver  of  receiver  of  dimdved  corporation  to  carry  out  existing  con- 

tract.— WThile  a  receiver,  appointed  under  section  1686  of  the 
Code  has  no  authority,  as  a  general  rule,  to  carry  out  and  per- 
form existing  contracts  of  the  dissolve*!  corporation,  and  can 
only  be  empowered  to  perform  such  conditions  as  are  prescribed 
by  said  section,  he  may,  nevertheless,  complete  the  execution 
of  an  existing  contract,  when  such  execution  is  necessary  to  the 
discharge  of  the  duties  and  powers  expressly  imposed  and  con- 
ferred by  such  statute.     lb.  15. 

5.  Specific  performance  of  a  contract;  when  not  enforceable. — WThen,  on 

a  bill  hied  by  the  receiver  of  a  dissolved  corporation,  seeking 
the  specific  performance  of  a  contract  made  between  such  cor- 
poration and  another  company,  it  is  shown  that  in  the  contract 
the  corporation,  of  which  the  complainant  is  the  receiver, 
agreed  to  construct  an  electric  light  plant  for  the  defendant 
corporation,  and  to  pay  off  debts  due  from  the  defendant  corpo- 
ration, some  of  which  were  secured  by  a  mortgage,  and  that 
the  defendant  agreed  to  issue  first  mortgage  bonds  to  the  con- 
struction company,  to  secure  the  debt  arising  from  the  per- 
formance of  the  work  stipulated,  with  leave  to  take  the  bonds 
in  absolute  payment  after  a  certain  time,  a  specific  perform- 
ance of  such  a  contract  can  not  be  decreed,  when  the  bill  con- 
tains no  averment  that  the  debts  due  from  the  defendant  to 
third  parties,  which  were  agreed  to  be  paid  by  the  construction 
company,  had  been  paid,  nor  an  averment  of  an  offer,  or  even  a 
readiness  or  willingness  to  pay  such  debts ;  the  failure  of  the 


Digitized  by 


Google 


INDEX.  835 

RECEIVER— Continued. 

construction  company  to  perforin  its  part  of  the  contract  by 
.  paying  the  debts,  making  a  specific  performance  of  the  contract 
by  the  defendant,  by  the  delivery  of  first  mortgage  bonds,  im- 
possible, lb.  15. 
6.  Jurisdiction  of  court  ofemiity  notwithstanding  property  in  the  hands  of 
a  receiver. — In  a  bill  filed  to  enjoin  a  railroad  corporation  own- 
ing a  majority  of  the  stock  in  another  railroad  corporation  from 
voting  its  stock  in  the  management  of  the  affairs  of  the  latter 
company,  and  in  the  election  of  its  officers,  the  jurisdiction  of 
the  court  is  not  ousted,  and  the  right  to  grant  the  relief  prayed 
for  is  not  effected,  by  the  fact  that  the  road  whose  stock  is  con- 
trolled by  the  other  corporation  is  in  the  hands  of  a  receiver, 
appointed  by  other  courts.  George  v.  Central  R.  B.  &  Hanking 
Co.,  607. 

REDEMPTION. 

1.  Taxes;  redemption  by  delinquent  payer  from  purchaser  at  tax  sale. — 

Where  lands  sold  for  unpaid  taxes  are  redeemed  from  the  pur- 
chaser by  the  delinquent  tax  payer,  they  again  become  subject 
to  the  lien  for  taxes  which  were  delinquent  prior  to  said  sale , 
although  as  to  the  purchaser,  such  sale  conferred  upon  him  a 
clear  legal  title  in  fee  simple.  Winter  v.  City  Council  of  Mont- 
gomery, 649. 

2.  Sale  of  property  for  taxes;  when  purchase  made  in  interest  of  delin- 

quent owner. — After  the  rendition  of  a  decree  ordering  the  lands 
of  \V.  to  be  sold  for  the  payment  of  city  taxes  delinquent  prior 
to  1884,  the  lands  were  sold  for  taxes  for  the  year  1884,  accruing 
subsequently  to  the  taxes  embraced  in  the  decree,  and  bought 
by  T.  T.  having  made  default  as  to  the  State  and  county  taxes 
while  apparent  owrner,  the  lands  were  again  sold,  and  purchased 
by  the  State,  and  afterwards  sold  to  F.  as  the  grantee  of  T.  AV., 
after  redeeming  from  T.,  who  had  purchased  as  her  agent,  also 
redeemed  from  the  heirs  of  F.  Held,  that  the  purchase  of  F. 
was  for  the  benefit  of  W.,  the  original  owner,  and  that  his  title, 
being  built  on  the  defaults  of  the  original  owner  and  her  agent, 
could  not  free  the  lands  from  the  lien  of  the  decree  ordering  the 
sale  of  the  lands  for  delinquent  city  taxes,  which  accrued  prior 
to  1884.    lb.  649. 

3.  Bill  to  enforce  statutory  redemption;  tender  must  be  averred. — A  bill 

filed  to  enforce  a  statutory  right  of  redemption  is  without  equi- 
ty, unless  it  avers  a  tender  as  requireed  by  statute  to  the  pur- 
chaser or  his  vendee  ;  and  when  such  tender  was  not  practicable 
before  bill  filed,  the  bill,  after  alleging  a  sufficient  excuse  for 
such  failure,  must  also  aver  a  present  tender  by  payment  into 
court,  accompanied  by  delivery  of  the  money  to  the  register. 
Beatty  v  Brown,  695. 

4.  Bill  to  redeem;  multifariousness — A  bill  filed  to  redeem  lands  cov- 

ered by  several  mortgages  to  the  same  defendant,  and  to  have 
cancelled  a  deed  executed  by  the  sheriff  under  an  execution 
sale,  the  judgment  debt  being  paid,  and  to  have  cancelled  a 
deed  from  the  mortgagee  defendant  to  his  sister,  which  was 
made  without  consideration,  is  not  multifarious,  since  the  court 
having  jurisdiction  for  one  purpose  will,  upon  proper  proof,  set- 
tle all  questions  necessary  to  the  granting  of  the  relief  prayed. 
Lyon  v.  Dees,  700. 

5.  Same;  mortgagee  chargeable  with  proceeds  from  the  sale  of  land. — On 

a  bill  filed  for  redemption  from  various  mortgages  given  to  se- 
cure the  same  debt  and  for  an  accounting,  the  mortgagee  is  prop- 
erly chargeable  with  the  price  of  a  part  of  the  land  sold  under 
one  of  the  mortgages,  though  a  defective  deed  was  made  to  the 
purchaser,  and  the  latter  had   not  paid  the  amount  bid  at  the 
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sale,  when  it  appears  that  the  conveyance  was  intended  to  op- 
erate as  a  deed,  and  the  sale  has  been  ratified  by  the  mortga- 
gor who  is  the  complainant.    lb.  700. 

RELEASE  AND  DISCHARGE. 

1.  Landlord's  acceptance  of  rent  not  a  release  for  conversion  of  wood  by 

tenant. — While  the  facts  that  the  acceptance  by  the  landlord  of 
rent  from  his  tenant,  for  a  period  subsequent  to  the  wrongful 
severance  of  trees  from  the  leased  premises  and  the  conversion 
thereof  by  the  tenant,  and  that  the  landlord  executed  a  new 
lease  for  a  subsequent  time,  may  amount  to  a  waiver  of  the  for- 
feiture of  the  lease  current  at  the  time  of  the  severance,  they 
do  not  operate  as  a  release  of  the  tenant's  liability  for  the  wood 
wrongfully  severed  and  converted  by  him.  Brooks  v.  Rogers,  111. 

2.  Burden  of  proof  as  to  release  of  cause  of  action. — In  an  action  of 

trover  by  the  landlord  against  the  tenant  for  the  conversion  of 
wood  wrongfully  cut  from  the  rented  premises,  where  the  ten- 
ant claims  that  the  landlord  had  released  the  cause  of  action, 
the  burden  of  proving  such  release  is  upon  the  tenant,     lb.  111. 

RENT. 

1.  Landlord's  lien;  can   be   enforced   independently  of  attachment. — A 

lien  secured  to  the  landlord  of  a  storehouse,  dwelling  house,  or 
other  building  by  section  3069  of  the  Code  of  1886,  can  be  en- 
forced independently  of  the  remedy  by  attachment  given  in 
section  3070  of  the  Code.     Carmen  t(-  Begg    v.  Ala.  Nat.  Bank, 

2.  Attachment;  resort  thereto  no  bar  to  bill  by  landlord  to  enforce  his 

lien. — The  remedy  by  attachment  being  cumulative,  a  resort  to 
that  writ  for  the  enforcement  of  rent  already  matured,  is  no 
bar  to  a  suit  in  equity  by  a  landlord  to  enforce  his  lien  against 
the  proceeds  of  sale  under  attachment,  issued  at  the  instance 
of  other  creditors  of  the  tenant,  for  the  rent  not  matured. 
lb.  1SU. 

3.  Vendor  in  possession  accountable  for  rents  and  profits. — A  vendor  of 

land,  who  has  retained  title  and  taken  possession,  and  has 
bound  himself  to  convey  on  payment  of  the  purchase  money,  is 
accountable  to  the  vendee  or  his  assignee  for  rents  and  profits 
arising  from  said  lands,  to  the  same  extent  that  a  mortgagee  in 
possession  is  accountable  to  the  mortgagor.  Ashurst  r.  Peck, 
4M). 

REPEAL. 

1.  lie/teal  of  general  corporation  law*;  effect  a*  to  corporations  formed 

thereunder. — The  repeal  of  a  general  corporation  law  can  not  be 
const  rued,  in  the  absence  of  express  provisions,  as  intended  to 
repeal  the  charters  of  corporations  formed  under  such  law  pre- 
vious to  its  repeal,  when  the  manifest  purpose  of  the  repealing 
act  is  to  substitute  a  new  law,  extenxling  the  provisions  of  the 
old,  supplying  omissions,  and  perfecting  its  details,  without 
changing  its  general  policy,  or  interfering  with  corporations 
formed  under  it.     Bibb  v.  Hall,  79. 

2.  When  statute  repealed  b;/  later  statute. — When  a  statute  to  provide 

for  and  regulate  contests  of  elections  expressed  the  intention 
and  attempt  to  repeal,  by  numbers,  every  section  of  the  Code 
providing  for  and  regulating  contests  of  elections,  and  is  not  a 
re-enactment  of  the  sections  attempted  to  be  repealed,  but  is  the 
enactment  of  a  new  statute,  with  substantially  different  pro- 
visions, the  said  sections  of  the  Code  are  repealed  and  de- 
stroyed by  the  later   statute.     Turnipsced  v.  Jones,  60S. 
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3.  Effect  of  repealing  statute  upon  pending  contest. — The  repeal  of  a 

statute  upon  the  very  day  judgment  is  rendered  in  a  pro- 
ceeding commenced  under  its  provisions  puts  an  end  to  such 
suit,     lb  5*J.i. 

4.  Same. — Where,  on  the  very  day  a  judgment  is  rendered  in  a  con- 

test of  election  proceedings,  instituted  under  the  several  sec- 
tions of  the  Ccxle  providing  therefor,  the  Governor  approved 
an  act  to  provide  for  and  regulate  contests  of  elections,  which 
repealed  the  sections  of  the  Code  under  which  the  contest  was 
instituted,  the  case  falls  within  the  influence  of  the  later  stat- 
ute, and  the  repeal  of  the  statutory  provisions  under  which  the 
proceedings  were  commenced  puts  an  end  to  the  contest. 
lb.  59S. 

REPLEVY  BOND. 

1.  RejtUvy  bond;  statutory  requirements. — A  replevy  bond  given  by  the 

defendants  in  a  detinue  suit,  which  contains  no  condition  or 
obligation  to  pay  costs  or  damages,  does  not  conform  to  the  re- 
quirements of  the  statute,  and  is  not  a  statutory  bond  ;  but  is 
binding  as  a  common  law  obligation.     Heard  v.  flicks,  102. 

2.  Attorney's  fees  are  not  recoverable  in  a  suit  on  a  replevy  bond. — In  an 

action  on  a  replevy  bond, given  by  defendants  in  detinue,  which 
contains  no  stipulation  for  the  payment  of  damages,  attorney's 
fees  are  not  recoverable ;  sureties  are  bound  only  to  the  extent 
expressed  in  their  obligation  or  imposed  by  law.     Tb.  102. 

3.  Action  on  replevy^  bond;' tender   by   defendant  oj  assessed  value   of 

property. — When  pending  an  action  of  detinue,  and  after  the 
execution  by  the  defendants  therein  of  a  replevy  bond,  a  part 
of  the  property  was  destroyed  by  fire,  a  tender  by  the  defend- 
ants, within  30  days  after  the  rendition  of  the  judgment,  of  the 
value  of  the  property  so  destroyed,  as  assessed  in  the  detinue 
suit,  meets  the  obligation  of  the  bond  as  to  the  property  so  de- 
stroyed ;  and  it  is  the  duty  of  the  plaintiff  to  accept  the  tender. 
lb.  102. 

4.  Same;  plaintiff  entitled   to  compensation  for  damage  to  property  in- 

jured; evidence  of  damage  admissible. — When,  after  the  execution 
of  a  replevy  bond  by  the  defendants  in  an  action  of  detinue, 
and  pending  the  suit,  a  portion  of  the  property  replevied  is 
damaged,  but  not  wholly  destroyed,  by  fire,  the  plaintiff  is  en- 
titled to  compensation  for  the  injury  to  the  property,  and  evi- 
dence tending  to  show  the  amount  of  damage  is  competent  and 
relevant.    lb.  102. 

5.  Same;  waiver  of  claim  for  damages   by  plaintiff  a  question  for  the. 

jury. — In  an  action  on  a  replevy  bond,  when  there  is  testimony 
tending  to  show  that  after  the  alleged  tender  of  the  property 
replevied  by  the  defendants,  the  plaintiff  exercised  control  over 
the  property  tendered,  it  is  a  question  for  the  jury,  whether  or 
not  he  refused  such  property,  and  shall  be  held  to  have  waived 
his  claim  for  damages  to  it  while  in  defendant's  possession. 
lb.  102. 

6.  Same;  plaintiff  estopped. — In  an  action  on  a  replevy  bond,  if  it   is 

shown  that  the  plaintiff,  with  knowledge  thereof,  received 
property  in  lieu  of  that  for  which  he  sued  in  the  detinue  suit, 
and  for  which  defendants  gave  the  replevy  bond,  and,  after  be- 
ing informed  of  the  substitution,  retained  the  substituted 
property,  exercising  acts  of  ownership  over  it,  he  is  estopped 
from  claiming  a  forfeiture  of  the  bond  for  the  non-delivery  of 
the  property  originally  sued  for.     Tb.  102. 

RIGHT  OF  WAY. 

See  Easements. 
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1.  Sale  of  property;  evidence  of  acts  of  ownership. — In  an  action  to  re- 

cover the  price  of  property  alleged  to  have  been  sold  to  the  de- 
fendant, evidence  of  any  acts  of  ownership  or  control  over  the 
said  property  by  the  plaintiffs,  subsequent  to  the  sale  counted 
upon,  is  admissible  as  tending  to  disprove  the  alleged  sale. 
Tenn  River  Transp.  Co.  v.  Kavanaugh  Bros.  1. 

2.  Sale  of  lands  for  distribution;  burden  of  proof . — Land  can  not  be 

sold  for  distribution  except  upon  satisfactory  proof  that  it  can 
not  be  partitioned  without  the  sale ;  and  the  burden  rests  upon 
the  petitioner  to  make  this  proof.     Mitchell  v.  Mitchell,  18$. 

3.  Conveyance  of  stock  of  good*,  absolute  inform,  but  intended  cut  a 

mortgage. — A  conveyance  of  his  entire  stock  of  goods  by  a  debtor 
to  one  of  his  creditors,  in  form  an  absolute  sale,  but  intended 
only  as  a  mortgage  or  as  a  security  for  an  indebtedness,  the 
debtor  being  permitted  to  remain  in  possession,  to  carry  on  the 
business,  and  to  sell  the  property  in  regular  course  of  trade  for 
his  own  benefit,  is  made  in  trust  for  his  own  use,  and  is,  there- 
fore, under  the  provision  of  the  statute  (Code,  $  1730),  fraudu- 
lent and  void,  as  against  subsequent,  as  well  as  existing  credit- 
ors.    O'Neil  et  al.  v.  Birmingham  Brewing  Co.,  383. 

4.  Bill  to  set  aside  fraudulent  conveyance;  joinder  of  existing  and  subse- 

quent creditors. — Where  a  transfer  by  a  debtor  to  one  of  his  cred- 
itors, in  form  an  absolute  sale,  but  intended  as  a  security  for  an 
indebtedness,  is  void  under  section  1730  of  the  Code,  as  being 
made  for  the  use  of  the  debtor  executing  the  conveyance, 
existing  and  subsequent  creditors  may  jqjn  in  a  bill  seeking  to 
set  aside  such  conveyance  as  fraudulent  and  void.    17>.  $83. 

5.  Title  acquired  by  purchaser  at  execution  sale. — F. ,  after  the  execu- 

tion of  a  mortgage  to  M.,  which  was  still  unsatisfied,  sold  the 
land  conveyed  therein  to  W.  After  the  agreement  of  sale,  but 
before  the  conveyance  by  deed,  judgment  was  recovered  in  the 
United  States  Circuit  Court  against  F.  After  F.  had  conveyed 
the  lands  to  W.  by  deed,  the  United  States  marshal  sold  the 
same  land  under  an  execution  issued  upon  the  judgment  recov- 
ered against  F.,  and  at  this  sale  T.  became  the  purchaser.  Held, 
that  W.  and  T.  are  both  equitable  claimants,  and  that  the  equity 
of  W.,  being  the  older,  is  superior  to  that  of  T.,  conveyed  by  the 
mars hal' s  deed.     Troy  v.  May,  401. 

6.  Right  of  purchaser  at  an  execution  sale. — When,  before  the  mort- 

gage debt  is  paid,  the  mortgagor  agrees  to  sell  to  a  third  person 
the  lands  conveyed  in  said  mortgage,  and  after  this  agreement 
a  judgment  is  recovered  against  the  said  mortgagor,  and  execu- 
tion thereunder  is  levied  upon  the  same  lands,  and  the  said 
lands  are  sold  under  this  execution,  after  the  execution  of  the 
deed  in  compliance  with  the  agreement  of  sale,  the  purchaser 
at  said  execution  sale  acquires  the  equity  of  redemption,  and  as 
the  holder  of  such  equity,  is  entitled  to  the  excess  of  the  bal- 
ance due  the  mortgagor  paid  by  the  one  who  purchases  at  a  sub- 
sequent  sale  under  the  mortgage.     Dt.  401. 

7.  Statute  of  frauds;  promise  to  answer  for  debt,  default  or  miscarriage 

of  another. — When  at  the  instance  of  one  person,  goods  are  sold 
to  another  for  his  sole  use  and  benefit,  and  any  credit  whatever 
is  extended  to  the  party  to  whom  the  consideration  moves,  the 
debt  is  that  of  the  latter,  and  the  other  party's  obligation  is  that 
of  guarantor,  which,  under  the  statute  (Code,  §  1732),  to  be 
binding  must  be  in  writing.    Webb  v.  Hawkins  Lumber  Co.,  630. 

8.  Same. — When  in  an  action  to  recover  for  goods  sold,  it  is  shown 

that  the  defendant  applied  to  the  plaintiff  to  fill  an  order  for 
another  person,  and  said  that  he,  the  defendant,  "would  guar- 
antee the  bill  and  pay  for  it,"  and  that  thereupon  the  goods 
were  shipped  and  the  account  was  charged  on  the  books  of  the 
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plaintiff  to  the  person  for  whom  the  goods  were  bought,  and 
that  the  plaintiff  looked  for  payment  to  both  thedefenaant  and 
the  person  for  whom  the  goods  were  bought,  the  promise  of  the 
defendant  was  to  answer  for  the  debt,  default  or  miscarriage  of 
another  (Code,  §  1732),  and  to  be  binding  should  have  been  in 
writing,  expressing  a  consideration  signed  by  him.  lb.  630. 
9.  Taxes;  redemption  by  delinquent  payer  from  purchaser  at  tax  sale, — 
Where  lands  sold  for  unpaid  taxes  are  redeemed  from  the  pur- 
chaser by  the  delinquent  tax  payer,  they  again  become  subject 
to  the  lien  for  taxes  which  were  delinquent  prior  to  said  sale, 
although  as  to  the  purchaser,  such  sale  conferred  upon  him  a 
clear  legal  title  in  fee  simple.  Winter  r.  City  Council  of  Mont- 
gomery, 649. 
10.  Sale  of  property  for  taxes;  when  purchase  made  in  interest  of  delin- 
quent owner. — After  the  rendition  of  a  decree  ordering  the  lands 
of  W.  to  be  sold  for  the  payment  of  city  taxes  delinquent  prior 
to  1884,  the  lands  were  sold  for  taxes  for  the  year  1884,  accruing 
subsequently  to  the  taxes  embraced  in  the  decree,  and  bought 
by  T.  T.  having  made  default  as  to  the  State  and  county  taxes 
while  apparent  owner,  the  lands  were  again  sold,  and  purchased 
by  the  State,  and  afterwards  sold  to  F.  as  the  grantee  of  T.  W., 
alter  redeeming  from  T.,  who  had  purchased  as  her  agent,  also 
redeemed  from  the  heirs  of  F.  Held,  that  '.he  purchase  of  F. 
was  for  the  benefit  of  W.,  the  original  owner,  and  that  his  title, 
being  built  on  the  defaults  of  the  original  owner  and  her  agent, 
could  not  free  the  lands  from  the  lien  of  the  decree  ordering  the 
sale  of  the  lands  for  delinquent  city  taxes,  which  accrued  prior 
to  1884.     lb.  649. 

SERVICE  OF  PROCESS. 

1.  Probate  of  a  will;  service  of  notice  on  infants. — In  a  proceeding  for 

the  probate  of  a  will,  service  of  notice  upon  infants  next  of 
kin  by  handing  them  a  copy  is  insufficient  to  bring  them  into 
court ;  the  copy  should  have  been  left  with  the  father,  mother, 
guardian,  or  other  person  having  the  custody  of  the  minors. 
Herring  v.  Ricketts,  340.  • 

2.  Appointment  of  a  guardian  ad  litem  for  infants. — Until  infants  are 

wrought  into  court  by  a  service  of  process,  according  to  the 
rules  of  practice,  the  appointment  of  a  guardian  ad  litem  for 
them  is  unauthorized,  irregular,  and  not  sufficient  to  support  a 
decree  against  them.     lb.  340. 

3.  Probate  of  a  will;  notice  thereof. — If  a  will  is  admitted  to  probate 

without  legal  service  of  notice  upon  the  persons  who  are  by 
law  entitled  thereto,  the  probate  will  be  vacated  and  revoked 
on  their  application.     lb.  340. 

SOLICITORS. 

1.  Act  to  pay  solicitors'  salaries;  counties1  right  to  surplus  in  the  state 

treasury. — Under  the  provisions  of  the  "act  to  pay  solicitors' 
salaries,"  approved  February  28,  1887,  (Acts  1886-87,  p.  161), 
there  must  be  annual  adjustments  and  ascertainments  of  the 
surpluses  of  solicitors'  fees  paid  into  the  state  treasury  over 
and  above  the  salaries  of  solicitors,  by  deducting  the  aggregate 
of  the  salaries  of  solicitors  from  the  aggregate  of  all  solicitors' 
fees  paid  into  the  state  treasury  during  the  preceding  year, 
from  whatever  source  derived  ;  and  each  county  is  then  enti- 
tled to  receive  its  proportionate  share  in  the  remainder.  Puri- 
foy  v.  Andrews,  643. 

2.  Same  ;  computation  without  regard  to  judicial  circuits  or  act  of  Feb- 

ruary Jo,  1SSV. — Such  annual  adjustments  and   ascertainments 
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must  be  made  without  regard  to  the  judicial  circuits,  and  are 
unaffected  by  the  act  approved  February  25,  1889,  (Acts  1888-89, 
p.  55),  providing  for  payments  out  of  the  state  treasury  of  the 
costs  in  cases  where  the  defendants  are  sentenced  to  imprison- 
ment in  the  penitentiary.  lb.  aj.i 
3.  Mandamus  to  compel  auditor  to  draw  warrant  for  counties'  shares  of 
surpluses  in  state  tre.<  sury  from  solicitor*'  fee*. — After  adjustment 
ana  ascertainment  cf  the  surplus  of  solicitors'  fees  in  the  state 
treasury,  over  and  above  the  salaries  paid  solicitors,  as  provided 
by  act  of  February  28, 1887,  (Acts  1886-87,  p.  16l).  the  auditor 
must  draw  his  warrants  on  the  treasurer  in  favor  of  the  coun- 
ties, respectively,  for  the  several  sums  ascertained  to  be  due 
them  ;  and  upon  his  refusal  to  do  so,  he  maybe  compelled  there- 
to by  mandamus.  Florence  (ran.  El.  Light  <&   Power  Co.  r.   Hanby, 

SPECIFIC  PERFORMANCE. 

2.  Specific  performance;  what  necessary  to  justify  decree. — To  justify  a 

decree  for  the  specific  performance  of  a  contract  of  sale  or  con- 
veyance of  land,  the  terms  of  the  contract  must  be  definitely 
alleged,  and  the  evidence  to  establish  it  must  be  such  as  to  pro- 
duce a  clear  conviction  of  the  existence  and  terms  of  the  con- 
tract as  alleged       Whisenant  v.  (Jordan,  JXO. 

3.  Statute,  of  frauds;  wairer  as  a  defense  to  a  bill  for  specific  perform- 

ance.— The  statute  of  frauds,  as  a  defense  to  a  bill  for  the 
specific  performance  of  a  contract,  is  waived  unless  specially 
pleaded ;  and  the  contract  being  admitted  or  satisfactorily 
proved,  it  will  be  enforced  although  it  may  be  obnoxious  to  the 
statute.     lb.  Jot). 

4.  Parol  agreement  for  conveyance  of  land;  when  specifically  enforced. — 

A  parol  agreement  for  the  re-conveyance  of  land  will  be  spe- 
cifically enforced,  at  the  suit  of  the  vendee  of  the  original  ven- 
dor, when  the  circumstances  surrounding  the  transaction,  the 
conduct  of  the  parties,  and  the  declarations  of  the'  grantee  in 
the  original  conveyance  show  that  it  was  the  intention  of  the 
parties  to  rescind  the  former  sale  and  revest  the  title  in  the 
grantor.     lb.  AW. 

5.  If  a  contract  can  not  be  performed,  damages  should  be  awarded  in  the 

alternative. — When  a  bill  in  equity  is  filed  for  the  purpose  of 
enforcing  the  specific  performance  of  a  contract,  the  assessment 
of  damages  against  the  defendant  can  not  properly  be  made 
until  it  is  shown  he  was,  or  might  be  unable  to  perform  his 
contract,  and  then,  not  without  giving  him  an  opportunity  to  do 
so ;  the  damages  in  such  cases  being  awarded  in  the  alter- 
native. Eastman  et  al.  r.  lie  id  et  «/.,  .i.J0. 
(\,  Complainant's  knowledge  of  defendant's  inability  to  perform  a  con- 
tract defeats  a  bill  filed  for  that  purpose. — If.  at  the  time  of  filing 
a  bill  to  enforce  the  specific  performance  of  a  contract,  the 
complainant  knows  that  the  contract  can  not  be  specifically 
performed,  his  bill  will  not  be  entertained  for  the  purpose  of 
granting  him  compensation  by  the  award  of  damages.     lb  .i.'O. 

7.  When  separate  decree   in  favor  of  several  complainants  erroneous. — 

AVhen  one  of  two  complainants  in  a  bill  seeking  the  specific 
performance  of  a  contract  derives  his  interest  in  the  contract 
from  the  indorsement  thereon  by  his  co-complainant,  it  is  error 
to  render  two  separate  decrees  against  the  defendants,  one  in 
favor  of  each  complainant ;  there  should  be  but  one  joint  decree 
in  favor  of  complainants.     Ih.  .:.'n. 

8.  Alleged  fraudulent  transfrof  stock  \  when    moneyed  decree  against 
"  transferee  erroneous. — In  a  bill  seeking  the  specific  performance 

of  a  contract  for  the  transfer  of  stock  in  a  corporation  to  corn- 
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plainants,  where  it  is  alleged  that  the  contractor  had  transferred 
all  of  his  stock  in  said  corporation  to  his  wife  without  consid- 
eration, and  to  defraud  complainants,  but  there  is  no  averment 
showing  that  the  wife  had  any  knowledge  of,  or  connection 
with  the  alleged  fraudulent  design,  it  is  error  to  render  a  mon- 
eyed decree  against  the  wife,  although  she  was  a  party  defend- 
ant to  the  said  bill.  lb.  8X0. 
9.  Bill  to  enforce  specific  performance;  failure  to  aver  when  purchase 
money  payable. — When  a  contract  of  purchase  stipulates  that 
the  vendor  will  convey  the  lands  when  the  "vendee  pays  or 
causes  to  be  paid"  the  purchase  money,  and  that  the  contract 
was  based  on  a  note  then  executed  by  the  vendee  and  another 
note  he  would  thereafter  execute  for  the  purchase  money,  a 
bill  filed  by  one  claiming  under  the  vendee  against  the  admin- 
istratrix of  the  vendor  to  enforce  the  specific  performance  of 
said  contract,  which  avers  that  complainant  does  not  know 
whether  the  notes  were  ever  executed,  and  makes  no  other 
averment  as  to  when  the  contract  was  to  be  performed  by 
the  vendee  paying  the  purchase  money,  is  not  open  to  demurrer 
on  the  ground,  that  it  fails  to  show  when  the  purchase  money 
was  payable,  since  the  complainant  could  assume  that  the  con- 
tract was  to  be  performed  by  the  vendee  within  a  reasonable 
time.     Ashurst  r.  Peck;  499. 

10.  Same;  insufficient  demurrer. — Although  in  such  a  bill,  an  aver- 

ment that  the  "complainant  does  not  know  whether  the  notes 
were  ever  executed  or  not"  is  insufficient  to  excuse  a  more 
specific  averment  of  the  terms  of  a  contract,  in  that  it  does  not 
show  that  complainant  had  done  what  he  ought  to  have  done 
to  inform  himself  in  the  premises,  a  demurrer  on  the  ground 
that  "the  bill  fails  to  describe  the  notes  alleged  to  have  been 
executed  for  the  purchase,  money,  or  to  show  when  same  was 
due,"  is  not  sufficient  to  raise  this  objection.     lb.  499. 

11.  Bill  in  equity  to  specifically  enforce  a  contract ;  stale  demand. — A  de- 

murrer to  a  bill,  filed  by  one  claiming  under  the  vendee  in  a 
contract  of  purchase  to  enforce  the  specific  performance  of 
said  contract,  on  the  ground  that  the  "alleged  right  of  com- 
plainant is  stale,"  is  based  on  the  ground  that  a  demand  or 
claim  by  the  complainant  has  not  been  asserted  for  so  long  a 
time  that  the  court  is  without  equity  to  enforce  it ;  and  does 
not  raise,  as  'an  objection  to  the  maintenance  of  the  bill,  that 
the  complainant  has  so  acquiesced  in  the  assertion  by  the  ven- 
dor and  his  personal  representative  of  possession  of  the  land, 
and  a  retention  by  them  of  the  rents  and  profits,  that  a  court 
of  equity,  in  the  discretionary  exercise  of  its  jurisdiction  to 
enforce  an  executory  contract,  will  not  lend  its  aid  to  the  en- 
forcement of  the  contract  involved  in  such  suit.     lb.  499. 

12.  Bill  to  enforce  the  specific  performance  of  a  contract  of  sale;  tender  of 

deed  before  filing  bill  not  necessary. — It  is  not  essential  to  the 
maintenance  of  a  bill  for  the  specific  performance  of  a  contract 
of  sale,  that  the  complainant,  who  is  the  vendee,  should  offer 
to  perform  or  tender  a  deed  before  filing  the  bill ;  a  failure  to 
do  so  affects  only  the  question  of  costs.     lb.,  499. 

13.  Vendor  in  possession  accountable  for  rents  and  profits. — A  vendor  of 

land,  who  lias  retained  title  and  taken  possession,  and  has  bound 
himself  to  convey  on  payment  of  the  purchase  money  is  ac- 
countable to  the  vendee  or  his  assignee  for  rents  and  profits 
arising  from  said  lands,  to  the  same  extent  that  a  mortgagee  in 
possession  is  accountable  to  the  mortgagor.    lb.  499. 
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1.  Bill  in  equity  to  specifically  enforce  a  contract;  tta'e  demand. — A  de- 
murrer to  a  bill,  filed  by  one  claiming  under  the  vendee  in  a 
con  tract  of  purchase  to  en  fore  the  specific  performance  of  said 
contract,  on  the  ground  that  the  ''alleged  right  of  complainant  is 
stale,"  is  based  on  the  ground  that  a  demand  or  claim  by  the 
complainant  has  not  been  asserted  for  so  long  a  time  that  the 
court,  is  without  equity  to  enforce  it;  and  does  not  raise,  as  an 
objection  to  the  maintenance  of  the  bill,  that  the  complainant 
has  so  acquiesced  in  the  assertion  by  the  vendor  and  his  per- 
sonal representative  of  possession  of  the  land,  and  a  retention 
by  them  of  the  rents  and  profits,  that  a  court  of  equity,  in  the 
discretionary  exercise  of  its  jurisdiction  to  enforce  an  executory 
contract,  will  not  lend  its  aid  to  the  enforcement  of  the  con- 
tract involved  in  such  suit.     Ashurst  r.  Peck,  490. 

STATUTES. 

1.  When  right  to  a  mechanic'*  and  a  mate  rial -man'*  lien  not  affected  by 

act  of  February  //,  JS9J. — When  a  contract  is  entered  into,  and 
the  work  and  materials  for  which  alien  is  sought  to  be  enforced 
were  done  and  supplied,  and  a  bill  to  enforce  such  lien  is  filed, 
prior  to  the  passage  of  the  act  of  February  12,  1891,  (Acts  1890-91, 
p.  578),  providing  for  mechanic's  and  material-man's  lien,  the 
right  to  the  enforcement  of  such  lien  is  not  affected  by  said  act. 
Florence  (lax,  El  Light  &  Power  Co.  r.  Hanhy,  15 

2.  Constitutionality  of  the  act  to  establish  a  board  of  police  commissioner* 

for  the  city  of  Birmingham. — The  act  approved  December  I:', 
1892,  "To  establish  a  board  of  commissioners  of  police  for  the 
city  of  Birmingham,  Alabama,"  which  confers  upon  the  probate 
judge  of  Jefferson  county,  the  county  in  which  the  city  of  Bir- 
mingham is  situated,  the  power  to  appoint  the  commissioners, 
is  not  unconstitutional  and  void  by  reason  of  conferring  upon  a 
member  of  the  judicial  department  the  power  of  appointment. 
For  r.  McDonald,  51. 

3.  Jjwj ixlatire  enactment*  presumed  to   be  constitutional. — Legislative 

enactments  are  always  presumed  to  be  in  accord  with  the  con- 
stitution, and  will  not  be  declared  unconstitutional  and  void, 
unless  it  clearly  appears  that  they  offend  some  provision  of 
the  constitution.    lb.  51. 

4.  The  art  to  establish  a   board  of  police   commissioners  of  the  city   of 

Birmingham  not  unconstitutional,  as  denying  to  the  city  the  right  of 
local  xelf-gor eminent . — The  act  'To  establish  a  board  of  commis- 
sioners of  police  for  the  city  of  Birmingham,"  which  confers 
on  the  probate  judge  of  Jefferson  county  the  power  to  appoint 
the  commissioners,  but  does  not  in  express  terms  provide  that 
the  commissioners  so  appointed  shall  be  residents  of  the  city  of 
Birmingham,  is  not  unconstitutional  because  of  such  omission  ; 
the  controlling  purpose  of  the  act  being  to  provide  a»  efficient 
enforcement  of  the  police  powers  of  Birmingham,  and  the  in- 
tention that  the  commissioners  to  be  appointed  shall  be  resi- 
dents of  the  said  city  being  manifest  on  the  face  of  the  statute 
itself.  (Coleman,  J.  concurring  in  the  conclusion,  but  not  in 
the  reason  therefor.)     lb.  51. 

o.  Legislative  enactments;  when  they  go  into  oftCratin. — Legislative  en- 
actments and  their  jwovisions  go  into  immediate  operation,  un- 
less by  force  of  some  general  law,  or  some  provision  contained 
in  the  act  itself,  the  operation  is  postponed,  and  the  special  pro- 
vision fixing  such  postponement  must  be  in  terms  so  clear  and 
certain  as  to  admit   of  no  other  rational  interpretation.     lh.  51. 

6.  Termination  of  the  tenure  of  former  officers  upon  appointment  under 
a  new  statute. — Under  the  act  establishing  the  board  of  police 
commissioners  for  the  city  of  Birmingham,  which  provided  for 
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the  appointment  oc  commissioners  by  the  probate  judge  of  Jef- 
ferson county  on  a  certain  day,  the  tenure  of  the  several  police 
officers  serving  at  the  time  of  the  passage  of  said  act  terminated 
so  soon  as  the  police  commissioners  were  appointed  by  the  pro- 
bate judge  ;  their  appointment  necessarily  annulling  the  power 
under  which  the  former  police  officers  held.     lb.  51. 

7.  Act  not   unconstitutional  because  the  title  fail*  to  express  the  object  to 

determine  the  term*  of  the  police  officer*. — The  title  of  a  legislative 
enactment  as  "An  act  to  establish  a  board  of  commissioners  of 
police  for  the  city  of  Birmingham,  Alabama/'  implies  the  inser- 
tion in  the  act  of  all  powers  reasonably  necessary  to  the  efficient 
administration  of  the  police  department  of  the  city  by  the  po- 
lice to  be  appointed,  which  includes  the  power  to  appoint  police 
officers ;  and  the  fact  that  this  power  to  appoint  is  effected  by 
cutting  off  the  terms  of  the  incumbents  does  not  render  the  act 
unconstitutional,  because  that  object  is  not  expressed  in  the 
title  ;  the  title  of  the  act  being  sufficiently  comprehensive  to  in- 
clude this  result.     lb.  51. 

8.  Repeal  of  general  corporation  laws;  effect  a*  to  corporations  formed 

thereunder. — The  repeal  of  a  general  corporation  law  can  not  be 
construed,  in  the  absence  of  express  provisions,  as  intended  to 
repeal  the  charters  of  corporations  formed  under  such  law  pre- 
vious to  its  repeal,  when  the  manifest  purpose  of  the  repealing 
act  is  to  substitute  a  new  law,  extending  the  provisions  of 
the  old,  supplying  omissions,  and  perfecting  its  de- 
tails, without  changing  its  general  policy,  or  interfering  with 
corporations  formed  under  it.     liibh  v.  Hall  <(•  Farley,  81. 

9.  Testimony  as  to  statement  made  by  decease;  competency  of  witnesses 

interested  in  the  suit. — The  exception  as  to  competency  of  wit- 
nesses, provided  by  statute  (Acts  1890-91,  p.  557),  being  for  the 
protection  of  the  estate  of  the  deceased  and  those  claiming  under 
him,  when  the  estate  of  the  deceased  person  is  interested  in  the 
result  of  a  proceeding,  the  adversary  of  said  estate  can  not  ob- 
ject to  the  competency  of  witnesses  called  by  the  representa- 
tives of  the  deceased  in  such  proceedings,  to  prove  transactions 
with  or  statements  by  the  deceased,  on  the  ground  that  the  wit- 
nesses are  heirs  of  the  deceased  and  directly  interested  in  the 
the  result  of  the  suit.     Austin  r.  Bean,  133. 

10.  Creation  ofnetr  county;  transfer  of  administration  from  probate  court 

of  old  to  new  cou Jity — The  legislature,  in  the  passage  of  the  act 
approved  December  7,  1866  (Acts  1866-7,  p.  92),  creating  the 
county  of  (Hay  out  of  portions  of  Talladega  and  Randolph,  made 
no  provision  concerning  the  administration  of  estates  pending 
in  the  probate  courts  of  the  old  counties;  and  in  the  absence  of 
any  such  provision  such  administrations  continued  in  the  pro- 
bate courts  of  the  parent  counties,  unaffected  by  the  formation 
of  the  new  county,  although  the  property  of  the  estate  is  sit- 
uated, and  the  administrator  resides,  in  the  new  county.  Page  /•. 
Bartlctt,  193. 

11.  Same. — In  an  act  forming  a  new  county  out  of  portions  of  old 

counties,  a  provision  for  the  transfer  of  suits  pending  against 
defendants  from  the  courts  of  the  old  counties  into  those  of  the 
new,  without  referring  to  administrations  pending  in  the  for- 
mer, is  to  be  construed  as  an  expression  of  legislative  intent 
that  such  administrations  should  not  be  removed  into  the  pro- 
bate court  of  the  new  county.     J  b.  193. 

12.  Same;  transfer  of  administration  from  probate  to  chancery  court. — 

Where  an  act  forming  a  new  county  out  of  portions  of  two  old 
counties  makes  no  provision  concerning  the  administration  of 
estates  pending  in  probate  courts  of  the  older  counties,  if  it  be- 
comes necessary  or  proper  to  transfer  into  a  court  of  equity  the 
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settlement  of  the  administration  of  an  estate  situated  in  the 
new  county,  but  which  was  pending  in  the  probate  court  of  one 
of  the  older  counties,  such  settlement  must  be  removed  into 
the  chancery  court  of  the  old  county  in  whose  probate  court 
such  administration  was  pending ;  the  chancery  court  of  the 
new  county  having  no  jurisdiction  thereof.     lb.  198. 

13.  Earnings  of  wife ;  separate   estate  therein. — Prior  to   the  act  ap- 

proved February  *8, 1887,  by  which  the  earnings  of  the  wife 
were  made  her  separate  estate,  the  husband  could,  by  contract, 
gift  or  renunciation  of  all  right  to  them,  invest  the  wife  with  a 
separate  estate  therein ;  and  while  such  voluntary  gift  or  re- 
nunciation is  not  valid  as  against  the  husband's  existing  cred- 
itors, it  is  valid  as  to  subsequent  creditors,  unless  shown  to 
have  been  infected  with  actual  fraud.     Bates  v.  Sf orris,  2S2. 

14.  Construction  of  a  statute  incorporating  a  town. — An  act  of  the  gen- 

eral assembly  incorporating  a  town,  which  declares  that  the 
corporate  limits  shall  be  "one  mile  each  way,  north,  south,  east 
and  west,  from  the  courthouse  square,"  as  laid  out  by  a  land 
company,  will  be  construed  to  fix  the  boundary  lines  of  the  cor- 
porate limits  of  said  town  to  be  almost  a  circle,  with  a  radius 
of  one  mile,  with  its  center  at  the  courthouse  square ;  and  a 
place  of  business  two  hundred  yards  southwest  from  the  court- 
house square  is  within  the  corporate  limits.  Town  of  Luverne 
r.  Shows,  3f>9. 

15.  Penal  statutes;  act  regulating  the  doing  of  business  by  foreign  corpor- 

ations in  this  Stale. — The  act  approved  February  28,1887,  "to 
give  force  and  effect  to  section  4,  Article  XIV  of  the  constitu- 
tion," which  regulates  the  manner  of  conducting  business  in 
this  State  by  foregn  corporations,  which  prescribes  the  penal- 
ties for  the  violation  of  the  fundamental  law  in  reference  there- 
to, and  which  provides  means  for  the  enforcing  and  collecting 
such  penalties,  is  a  penal  statute  under  the  law  (Code,  $  3705), 
and  did  not  go  into  effect  until  thirty  days  after  the  adjourn- 
ment of  the  General  Assembly  at  which  it  was  passed  ;  the  act 
itself  not  specifically  providing  for  an  earlier  date  for  it  to  take 
effect.    Ross  v.  N.  E.  Mort.  Sec.  Co.,  364. 

16.  Mortgage  to  foreign  corporations;  whan  not  controlled  by  act  approved 

February  28,  J887.—The  act  approved  February  28,  1887*  "to 
give  force  and  effect  to  section  4,  Article.XIV  of  the  constitu- 
tion," is  a  penal  law,  and  a  mortgage  executed  by  a  resident  of 
this  State  to  a  foreign  corporation  on  March  1,  1887,  being  exe- 
cuted within  thirty  days  after  the  adjournment  of  the  General 
Assembly,  at  which  said  act  was  passed,  is  not  governed  by  its 
provisions,  and  not  being  violative  of  any  other  statute,  is  a 
valid  and  binding  contract  between  the  parties.     lb.  36 J. 

17.  Homestead  set  apart  to  the  widow;  her  estate  therein — When  a  home- 

stead, which  does  not  exceed  160  acres  and  two  thousand  dollars 
in  value,  has  been  set  apart  to  the  widow  as  exempt  under  the 
act  approved  February  12,  1885,  (Sess.  Acts  1*84-85,  p.  114),  she 
takes  an  absolute  inheritable  estate  in  such  homestead.  Smith 
r.  IioutweU,  373 

18.  Constitutionality   of   statute   regulating   descents   and  succession    to 

property. — The  act  approved  February  12,  1885,  (Sess.  Acts 
1884-85,  p.  114),  which  provides  for  the  setting  apart  of  the 
homestead  exemption  to  the  widow,  and  defines  her  estate 
therein,  is  constitutional,  since  "each  State  has  the  right  to 
enact  laws  for  the  regulation  of  descents  and  succession  to 
property  within  its  limits."  lb.  373. 
10.  Unconstitutionality  of  act  extending  operation  of  former  act. — The 
aet  approved  February  9,  1893,  entitled  "An  act  to  declare  in- 
operative an  act  entitled  'An  act  to  change  the  boundary  line 
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between  the  counties  of  Talladega  and  Clay  in  this  State/  ap- 
proved January  10,  1*77,  and  to  provide  for  the  location  of  the 
line  between  said  connties,"  is  violative  of  so  much  of  section 
3,  Article  IV  of  the  Constitution  as  provides  that  no  law  shall 
be  revived,  amended,  or  the  provisions  thereof  extended  or  con- 
ferred by  reference  to  its  title  only.     Miller,  Judge,  v.  Berry,  5.31. 

20.  Title  and  subject  matter  of  statutes  under  constitutional  provisions. — 

The  act  approved  February  21, 1893,  entitled  "An  act  to  provide 
for  and  regulate  the  pay  of  State  witnesses  in  Tuscaloosa 
county,"  (Acts  1892-93,  pp.  934-936),  is  violative  of  the  consti- 
tutional provision  that  "each  law  shall  contain  but  one  subject 
which  shall  be  clearlv  expressed-  in  its  title,"  (Const.  Art.  IV, 
$  2),  because  the  said  act  not  only  undertakes  to  provide  for 
and  regulate  the  payment  of  State  witnesses,  but  also  the  pay- 
ment of  officers'  costs  accruing  in  behalf  of  the  State,  which 
latter  provision  was  to  a  subject  matter  not  expressed  in  the 
caption  of  the  act.      Yerby  r.  Cochrane,  541. 

21.  Same;  when  whole  act  declared  void. — Since  the  provisions  of  said 

act  in  relation  to  the  payment  of  officers'  costs  (the  subject  not 
expressed  in  the  title)  can  not  separated  from  the  provisions  in 
reference  to  the  payment  of  State  witnesses,  so  that  the  former 
may  be  stricken  from  the  act  and  leave  the  statute  complete 
within  itself,  capable  of  being  executed,  and  wholly  independ- 
ent of  those  provisions  which  are  rejected,  the  whole  act  is 
void.    Ih.  541. 

22.  Same. — When  a  statute  contains  two  subject  matters,  only  one 

which  is  clearly  expressed  in  the  title,  and  the  provisions  in 
reference  to  these  separate  subjects  are  not  separable,  so  that 
the  provisions  in  reference  to  the  subject  which  is  not  ex- 
pressed in  the  title  can  not  be  stricken  out  and  leave  the  act  to 
operate  according  to  its  terms  and  the  clear  intent  of  the  leg- 
islature, the  whole  of  the  act  is  unconstitutional  and  void.  lb. 
541. 

23.  Action  of  detuute;  want  of  consideration  jor  the  mortgage  as  a  de- 

fense.— Where  the  plaintiff's  title  in  a  detinue  suit  depends  upon  a 
mortgage,  the  defendant  mortgagor  may,  under  the  provisions 
of  section  2720  of  the  Code,  as  amended  by  act  approved  Feb- 
ruary 21,  1893,  (Acts  1892-9;*,  p.  127),  defend  on  the  ground  of 
the  want  of  failure  of  consideration  for  the  mortgage.  Lewis 
r.  Simon  it*  Co.,  546. 

24.  When  remedial  statute  goes  into  operation. — A  statute   to   provide 

for  and  regulate  contests  of  elections,  being  remedial  in  its 
character,  and  not  prescribing  punishments  or  penalties,  be- 
comes operative  and  is  of  force  during  the  entire  day  on  which 
it  was  approved ;  the  law  in  reference*  thereto  not  regarding 
a  fraction  of  a  day.     Turnipseed  v.  Jones,  5!hi. 

25.  Wfien  statute  repealed  by  later  statute. — When  a   statute  to  provide 

for  and  regulate  contests  of  elections  expressed  the  intention 
and  attempt  to  repeal,  by  numbers,  every  section  of  the  Code 
providing  for  and  regulating  contests  of  elections,  and  is  not  a 
re-enactment  of  the  sections  attempted  to  be  repealed,  but  is 
the  enactment  of  a  new  statute,  with  substantially  different 
provisions,  the  said  sections  of  the  Code  are  repealed  and  de- 
stroyed by  the  later  statute.     lb.  5U.S. 

26.  Effect  of  repealing  statute  upon  pending  contest. — The  repeal  of  a 

statute  upon  the  very  day  judgment  is  rendered  in  a  proceed- 
ing commenced  under  its  provisions  puts  an  end  to  such  suit. 
lb.  59.1. 

27.  Same. — Where,  on  the  very  day  a  judgment  is  rendered  in  a  con- 

test of  election  proceedings,  instituted  under  the  several  sec- 
tions of  the  Code  providing  therefor,  the  Governor  approved  an 
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act  to  provide  for  and  regulate  contests  of  elections,  which  re- 
pealed the  sections  of  the  Code  under  which  the  contest  was 
instituted,  the  case  falls  within  the  influence  of  the  later 
statute,  and  the  repeal  of  the  statutory  provisions  under  which 
the  proceedings  were  commenced  puts  an  end  to  the  contest. 
lb.  593. 

28.  Act  to  pay  solicitors7  salaries;  counties'  right  to  surplus  in  the  state 

treasury — Under  the  provisions  of  the  "act  to  pay  solicitors' 
salaries,"  approved  February  28,  1887.  (Acts  1886-87,  p.  101), 
there  must  be  annual  adjustments  and  ascertainments  of  the 
surpluses  of  solicitors'  fees  paid  into  the  state  treasury  over 
and  above  the  salaries  of  solicitors,  by  deducting  the  aggregate 
of  the  salaries  of  solicitors  from  the  aggregate  of  all  solicitors' 
fees  paid  into  the  state  treasury  during  the  preceding  year, 
from  whatever  source  derived  ;  and  each  county  is  then  entitled 
to  receive  its  proportionate  share  in  the  remainder.  Purifoy  r. 
Andrews y  643.. 

29.  Same;  computation  ivithout  regard  to  judicial  circuits  or  act  of  Feb- 

ruary &5,  1889. — Such  annual  adjustments  and  ascertainments 
must  be  made  without  regard  to  the  judicial  circuits,  and  are 
unaffected  by  the  act  approved  February  25,  1889,  (Acts 
1888-89,  p.  55),  providing  for  payments  out  of  the  state  treasury 
of  the  costs  in  cases  where  the  defendants  are  sentenced  to  im- 
prisonment in  the  penitentiary.     lb.  643. 

30.  Mandamus,  to  compel  auditor  to  (haw  warrant  for  counties'  share  of 

surpluses  instate  treasury  from  solicitors'  fees  — After  adjustment 
and  ascertainment  of  the  surplus  of  solicitors'  fees  in  the  state 
treasury,  over  and  above  the  salaries  paid  solicitors,  as  provi- 
ded by  act  of  February  28,  1887,  (Acts  1886-87,  p.  161),  the 
auditor  must  draw  his  warrants  on  the  treasurer  in  favor  of 
the  counties,  respectively,  for  the  several  sums  ascertained  to 
be  due  them ;  and  upon  his  refusal  to  do  so  he  may  be  com- 
pelled thereto  by  mandamus.    lb.  643. 

8TATUTE8  OF  UNITED  STATES. 

31.  Purcliasers  of  public  land  under  act  of  June  15,  1880. — Under  the 

provisions  of  the  act  of  Congress  of  June  15,  1880(1  Sup  Rev. 
Stat.,  n.  558),  only  the  person  who  has  made  entry  of  homestead 
and  failed  to  perfect  the  same,  or  the  transferee  of  such  en  try - 
man  by  writing,  executed  in  good  faith,  can  purchase  the  land 
attempted  to  be  entered     Mulloy  v.  Cook,  178. 

32.  Contract  violative  ofltie  public  policy  of  tlie  United  States. — A  verbal 

contract  by  one  who  makes  a  homestead  entry  of  Government 
land  and  fails  to  perfect  the  same,  to  purchase  such  land*  under 
the  act  of  Congress  of  June  15,  1880,  (1  Sup  Rev.  Stat.,  p.  558), 
and  upon  receipt  of  patent  convey  the  lands  to  the  one  who  fur- 
nishes the  money  with  which  to  make  the  purchase,  is  violative 
of  the  policy  of  the  General  Government,  and  can  not  be  made 
the  basis  of  equitable  relief  to  enforce  a  trust  in  such  lands  in 
favor  of  the  one  whose  money  was  used  in  paying  therefor,  lb. 
178. 

STATUTORY  CLAIM  SUIT. 

See  Trial  op  Right  op  Property. 

STOCKS  AND  STOCKHOLDERS. 

1.  Stockholders  of  a  corporation;  fraud  as  a  defense  to  action  on  note 
for  subscription. — Where  one  has  been  induced  by  fraud  to  be- 
come a  stockholder  in  a  corporation,  he  may  set  up  this  fraud 
as  a  defense  to  an  action  on  his  note,  given  for  the  payment  of 
the  amount  of  his  subscription.    Bibb  v.  Hall,  79. 
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2.  Subscription  to  Hock;  fraud  therein;  evidence. — Where,  in  an  action 

by  the  transferees  of  a  note,  given  by  a  subscriber  to  the  capital 
stock  of  a  railroad  corporation,  for  the  amount  of  his  subscrip- 
tion, the  maker  of  the  note,  by  special  plea  interposes  a  defense 
of  fraud  in  procuring  his  subscription,  and  the  failure  and  want 
of  consideration  for  the  note,  it  is  shown  by  the  evidence  that 
the  only  condition  attached  to  the  subscription  was  that  the 
railroad  was  to  be  finished  between  certain  terminal  points 
within  a  certain  time,  and  that  it  was  to  issue  to  each  subscri- 
ber two-thirds  of  the  amount  subscribed  for  of  its  own  capital 
stock,  and  one-third  of  the  amount  in  the  capital  stock  of  a  cor- 
poration formed  to  build  said  railroad;  that  the  note  subse- 
quently executed  for  the  amount  of  the  subscription  contained 
conditions  relating  only  to  the  time  and  manner  of  the  comple- 
tion of  the  road,  and  made  no  reference  to  stock  in  the  company 
formed  to  build  said  railroad  ;  that  on  the  day  of  the  execution 
of  the  note  the  maker  accepted  from  the  said  construction 
company  its  obligation  to  exchange  one-third  of  its  stock  for  a 
like  proportion  of  the  amount  of  his  subscription  in  the  rail- 
road company,  when  the  note  sued  on  was  paid ;  that  at  the 
time  of  the  execution  of  the  note,  and  the  last  mentioned 
agreement,  both  corporations  had  received  their  certificate  of 
incorporation,  and  had  performed  all  preliminary  acts  entitling 
them  to  such  certificate,  except  the  payment  of  20  per  cent,  of 
the  capital  stock ;  and  that  the  maker  of  the  note  himself  testi- 
fied that  no  representations  were  made  to  him  that  such  20  per 
cent  had  been  paid,  and  he  did  not  inquire  or  investigate  the 
matter,  the  fraud  attempted  to  be  set  up  as  a  defense  is  not 
sustained,  and  there  is  shown  no  failure  or  want  of  considera- 
tion for  the  note  sued  on.    lb.  79. 

3.  Issue  of  stock  by  corporation;  when  presumed  to  be  legal. — When  it  is 

shown  that  all  the  capital  stock  of  a  corporation  has  been  sub- 
scribed and  paid  for  in  full,  and  there  is  no  evidence  as  to  the 
value  of  the  consideration  paid  for  said  stock,  it  will  be  pre- 
sumed that  it  was  adequate,  and  a  court  can  not  declare  the 
issue  of  such  stock  fictitious  or  violative  of  Article  XIV,  §  6  of 
the  Constitution,  or  of  section  1662  of  the  Code  of  1886.  Davis 
r.  Montgomery  Furnace  ct*  Ch.  Co.  127. 

4.  Subscribers   to  corporate   bonds;   when  not  liable  as  stockholders. — 

When  stock,  which  has  been  subscribed,  paid  for  and  issued, 
upon  adequate  consideration,  is  by  the  holders  thereof  placed 
in  the  hands  of  a  trustee  to  be  paid  over  to  subscribers  for 
bonds  of  the  corporation,  when  their  subscriptions  to  such  bonds 
are  paid  in  full,  such  stocks,  so  delivered  to  the  trustee,  may 
be  transferred  by  him  to  the  subscribers  for  bonds  upon  pay- 
ment of  their  subscriptions,  without  contravening  the  Consti- 
tution and  statutes  of  the  State,  (Const.  Art.  XIV,  $  6;  Code,  § 
1662) ;  and  the  failure  to  pay  their  subscriptions  for  the  bonds, 
does  not  make  such  subscribers  for  said  bonds  liable  upon  the 
stock  agreed  to  be  delivered,  as  upon  unpaid  subscription  for 
stock.     76.  127. 

5.  Subscribers  to  bonds  of  a  corporation;  liable  as  garnishees. — Where 

the  contract  of  subscription  to  bonds  of  a  corporation  provides 
that  upon  the  payment  of  the  entire  amount  of  the  subscription 
an  equal  amount  of  fully  paid-up  stock  of  the  corporation  shall 
be  paid  over  to  the  holders  of  the  bonds,  and  that  the  subscrip- 
tion is  to  be  paid  in  monthly  instalments  of  fixed  sums,  a  sub- 
scriber to  the  bonds  under  such  contract,  who  has  paid  three 
instalments,  is  a  debtor  to  the  corporation  for  the  balance  due 
upon  his  subscription,  in  such  sort  as  to  be  subject  to  process  of 
garnishment  by  creditors  of  the  corporation,  and  liable  as  gar- 
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nishee  to  the  extent  of  such  balance  due  and  unpaid  upon  his 
subscription  for  the  bonds.     lb.  127. 

6.  Lien  of  corporation  on  stock. — Section  1674  of  the  Code  of  1886. 

which  provides  that  "all  private  corporations  have  a  lien  on  the 
shares  of  its  stockholders,  for  any  debt  or  liability  incurred  to 
it  by  a  stockholder,  before  notice  of  the  transfer,  or  of  a  levy  of 
such  shares,"  confers  the  lien  therein  provided  to  secure  debts 
which  had  been  contracted  before  its  enactment,  as  well  a* 
those  contracted  afterwards.  Birmingham  Trust  d'  Saving*  Co. 
v.  East  Lake  Ijand  Co.,  304. 

7.  Alleged  fraudulent  transfer  of  stock;   when    moneyed  decree  againrt 

transferee  erroneous. — In  a  bill  seeking  the  specific  performance 
of  a  contract  for  the  transfer  of  stock  in  a  corporation  to  com- 
plainants, where  it  is  alleged  that  the  contractor  had  trans- 
ferred all  of  his  stock  in  said  corporation  to  his  wife  without 
consideration,  and  to  defraud  complainants,  but  there  is  no 
averments  showing  that  the  wife  had  any  knowledge  of,  or  con- 
nection with  the  alleged  fraudulent  design,  it  is  error  to  render 
a  moneyed  decree  against  the  wife,  although  she  was  a  party 
defendant  to  the  said  bill.    Eastman  et  al.  r.  Reid  et  al,  3 JO. 

8.  Bill  to  enjoin  sale  of  stork;    necessary  averments. — In  a  bill   by  a 

stockholder  to  enjoin  the  sale  by  the  corporation  of  his  stock, 
in  payment  of  his  debt  to  said  corporation,  on  the  ground  that 
he  has  a  claim  against  the  corporation  in  excess  of  his  alleged 
indebtedness,  the  complaint  must  aver  some  fact  other  than 
the  existence  of  his  demand,  which  is  a  proper  subject  of  set-off 
in  order  to  give  his  bill  equity — such  as  the  insolvency  of  the 
corporation,  or  any  other  fact  respecting  his  alleged  claim, 
which  would  justify  the  interposition  of  a  court  of  equity.  El- 
liott r.  Sibley,  et  al,  344. 

9.  Bill  to  enjoin  sale  of  stock;  corporation  necessary  party. — Where  a 

bill  is  hied  by  a  stockholder  to  enjoin  the  sale  by  a  corporation 
of  his  stock  to  settle  an  indebtedness  due  to  the  corporation, 
upon  the  ground  that  the  debt  is  not  due,  or  has  been  paid,  or 
that  the  corporation  is  indebted  to  the  shareholder  in  an 
amount  exceeding  that  claimed  to  be  due  the  corporation,  and 
•  which  prays  for  a  settlement  of  account,  the  corporation  itself 
is  an  indispensable  party.     lb.  344. 

10.  Same;  complainant  must  offer  to  do  equity. — In  a  bill,  filed  by  a 
stockholder  to  enjoin  the  sale  of  his  stock  by  a  corporation,  on 
the  ground  that  the  corporation  is  indebted  to  him  in  an  amount 
exceeding  his  indebtedness,  and  which  also  prays  for  a  settle- 
ment of  account,  the  complainant  must  offer  to  do  equity  by 
averring  in  his  bill  a  readiness  and  willingness  to  pay  whatever 
amount  may  be  ascertained  to  be  due  from  him  to  the  corpora- 
tion,    lb.  344. 

11.  Enforcement  by  a  corporation  of  a  lien  under  section  1674;  no  action 

by  directors  necessary. — In  order  that  a  corporation  may  enforce 
the  lien  given  it  by  statute,  (Code,§  1«74),  against  a  stockholder 
to  collect  a  past  due  indebtedness  from  him,  there  is,  prima 
facie,  no  action  necessary  on  the  part  of  the  directors  ;  and  the 
averment  in  the  bill  filed  by  a  stockholder  to  enjoin  the  sale  of 
his  stock  to  collect  a  debt  fixed  by  contract,  that  the  directors 
of  the  corporation  have  taken  no  action  to  authorize  the  threat- 
ened tale,  can  not  give  the  bill  equity.     Jb.344. 

12.  Injunction  against  a   railroad  corporation  voting  stock  in   another 

railroad  corporation. — Where  one  railroad  corporation  has  pur- 
chased a  majority  of  the  stock  of  another  railroad  corporation, 
with  the  intent  and  purpose  of  getting  the  management  and 
control  thereof,  in  order  to  defeat  or  lessen  competition  in  the 
business  of  the  two  companies,  or  to  encourage  monopoly,  and 
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the  corporation  owning  the  majority  of  the  other's  stock  vio- 
lates duties  in  respect  of  the  property  and  rights  of  the  other 
company  and  its  stockholders,com nutting  willful  wastes  and  sub- 
jecting said  company  to  a  multiplicity  of  suits,  a  court  of  equity 
will  interfere,  by  an  injunction  at  the  suit  of  a  minority  of  the 
stockholders,  to  restrain  the  said  corporation  owning  the 
majority  of  the  stock  from  the  use  of  said  stock  in  the  manage- 
ment of  the  affairs  of  the  other  corporation  and  in  the  election 
of  its  officers,     (George  v.  Cen.  R.  R.  tfc  B.  Co.,  607. 

13.  Same;  jurisdiction  of  court  of  equity  notwithstanding  property  in  the 

hand*  of  a  receiver. — In  a  bill  filed  to  enjoin  a  railroad  corpora- 
tion owning  a  majority  of  the  stock  in  another  railroad  corpora- 
tion from  voting  its  stock  in  the  management  of  the  affairs  of 
the  latter  company,  and  in  the  election  of  its  officers,  the  juris- 
diction of  the  court  is  not  ousted,  and  the  right  to  grant  the  re- 
lief prayed  for  is  not  effected,  by  the  fact  that  the  road  whose 
stock  is  controlled  by  the  other  corporation  is  in  the  hands  of 
a  receiver,  appointed  by  other  courts.    lb.  607. 

14.  Same;    laches. — AVhere    a    bill   is    filed    by    stockholders    in     a 

corporation  to  enjoin  another  corporation  owning  a  majority  of 
the  stock  of  the  former  corporation  from  voting  its  stock  in  the 
control  of  the  affairs  and  in  the  election  of  the  officers  of  said 
corporation,  the  fact  that  the  complainant  stockholders,  after 
full  knowledge  of  the  grounds  of  complaint  alleged  in  their  bill, 
or  full  opportunity  to  acquire  such  knowledge,  acquiesced  in  the 
acts  complained  of  for  more  than  six  years,  does  not  debar 
them  from  having  enjoined  such  use  of  the  stock  in  the  future. 
lb.  607. 

15.  Injunction   against   a  corporation  at  suit  of  stockholders;  previous 

request  to  directors  for  action — A  minority  of  the  stockholders  of 
a  corporation  can  not  maintain  a  bill  in  equity  to  prevent  illegal 
action  on  the  part  of  the  majority,  without  a  previous  request 
to  the  proper  officers  to  interfere,  and  their  failure  or  refusal 
to  do  so ;  but  when  it  is  shown  that  a  majority  of  the  stock  of 
said  corporation  is  owned  by  another  corporation,  which  prac- 
tically creates  and  controls  the  managing  and  governing  bodies 
of  said  corporation,  the  necessity  for  such  a  demand  upon  the 
governing  body  is  dispensed  with,  as  any  such  demand  would 
be  fruitless.     lb.  607. 

SUNDAY. 

1.  Note  executed  on  Sunday. — A  note  executed  on  Sunday  can  not  be 

the  subject  of  a  recovery.     Ilauervas  r.  (ioodloe.  162. 

2.  Action  on  a  note;  burden  of  proving  its  true  date. — In  an  action  on  a 

note  dated  on  Sunday,  the  presumption  is  that  the  note  bears  its 
true  date,  and  the  burden  is  upon  the  plaintiff  to  overcome  such 
presumption,  by  proving  that  it  was  executed  on  a  day  that  was 
not  Sunday,     lb  J6J. 

3.  Evidence;  proof  of  hand  writing  in  a  note. — In  an  action  by  a  bank 

on  a  note  dated  on  Sunday,  payable  to  the  bank,  testimony  that 
the  body  of  the  nole  sued  on  was  in  the  handwriting  of  the 
bank's  cashier,  who  was  not  in  its  employ  until  after  the  date  of 
the  note,  is  admissible  as  tending  to  prove  that  the  note  did  not 
bear  its  true  date.     lb.  16J. 

4.  Same;  admissibility  of  bank  book. — In  an  action  by  a  bank  on  a  note 

dated  on  Sunday,  a  book  of  the  bank  in  which  the  number, 
name  of  the  maker,  date  of  execution,  amount  and  date  of  ma- 
turity of  all  notes  discounted  by  the  bank  are  kept,  is  not  ad- 
missible in  evidence  to  show  that  the  note  sued  on  was  a  re- 
newal of  another  note,  which  matured  on  Sunday,  and  that  the 
18 
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renewal  note  wa«  executed  on  a  day  that  was  not  Sunday,  but 
was  dated  back  to  the  maturity  of  the  old  note  according  to  the 
custom  of  the  bank.     lb.  162. 

SUPERINTENDENCE. 

1.  Action  under  nub-section  2  of  section  2590  of  the  Code;  sufficirncy  of 

complaint. — In  an  action  against  a  municipal  corporation  by  a 
laborer  employed  by  it,  to  recover  damages  for  personal  injuries, 
a  count  of  the  complaint  which  alleges  that  the  defendant, 
through  its  agents  and  employes,  intrusted  with  the  superin- 
tendence of  the  work  of  digging  gravel,  buried  a  dynamite 
cartridge  where  said  gravel  was  being  dug,  and  that  the  plain- 
tiff, being  employed  by  defendant,  was  required  to  work  at  the 
place  where  the  dynamite  was  buried,  without  being  told  that  it 
was  there,  and  that  while  digging  as  directed,  not  knowing  the 
dynamite  was  buried  at  such  place,  struck  said  cartridge  causing 
it  to  explode  and  inflicting  upon  him  serious  personal  injuries, 
sets  forth  a  good  cause  of  action  under  sub-section  2  of  section 
2590  of  the  Code,  which  gives  a  right  of  action  to  an  employ  £ 
"When  the  injury  is  caused  by  reason  of  the  negligence  of  any 
person  in  the  service  or  employment  of  the  master  or  employer, 
who  has  any  superintendence  intrusted  to  him,  whilst  in  the 
exercise  of  such  superintendence.''  City  Council  of  Sheffield  v. 
Harris,  564- 

2.  Municipal  corporation  bound  by  acts  of  its  agent  or  employe*;    when 

estopped  from  denying  the  legality  of  his  appointment. — Where  one 
has  served  a  municipal  corporation  in  the  capacity  of  superin- 
tendent of  certain  work  carried  on  by  said  city,  and  the  munici- 
pal authorities  have  accepted  such  service  and  received  the  ben- 
efit of  his  skill  and  labor,  the  municipal  corporation  can  not 
avoid  its  responsibility  for  injuries  resulting  from  his  negligence 
in  the  doing  of  work  within  the  scope  of  the  service  he  was  ren- 
dering, by  denying  the  legality  of  his  appointment,     lb.  564. 

3.  Action    under  sub-section   2    of  section  2590  of  the  Code;  erroneous 

charge  to  the  jury. — In  an  action  against  a  municipal  corporation 
by  one  of  its  employes,  under  sub-secton  2  of  section  %i590  of 
the  Code,  to  recover  damages  for  personal  injuries,  alleged  to 
have  been  caused  by  the  negligence  of  the  agent  or  em  ploy  £  of 
the  defendant  intrusted  with  the  superintendence  of  the  work 
at  which  the  plaintiff  was  engaged,  while  in  the  exercise  of  such 
superintendence,  in  allowing  a  dynamite  cartridge  to  be  left  at 
the  place  where  the  plaintiff  was  required  to  work,  it  is  error  to 
instruct  the  jury  that,  "If  the  dynamite  causing  the  plaintiff's 
injury  was  carelessly  and  negligently  left  buried  by  the  defend- 
ant, or  its  servants  or  agents  in  the  discharge  of  their  duty,  be- 
fore the  plaintiff  was  employed  by  the  defendant,  and  the 
plaintiff  could  not  by  the  use  of  ordinary  care  and  diligence,  or 
precaution,  have  discovered  the  danger,  then,  I  charge  you,  that 
the  defendant  is  liable  in  this  action,  and  your  verdict  should 
be  for  the  plaintiff  for  such  amount  as  you  believe  from  the 
evidence  he  wras  damaged,  not  exceeding  $8,000" — the  amount 
sued  for.    lb.  564. 

See  Railroads. 
SURETIES. 

1.  Attorney1  s  fees  are  not  recoverable,  in  a  suit  on  a  replevy  bond. — In  an 
action  on  a  replevy  bond, given  by  defendants  in  detinue,  which 
contains  no  stipulation  for  the  payment  of  damages,  attorney's 
fees  are  not  recoverable  ;  sureties  are  bound  only  to  the  extent 
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expressed  in  their  obligation  or  imposed  by  law.  Heard  v. 
Hicks,  102. 

TAXATION. 

1.  Taxes;  redemjttion  by  delinquent  payer  from  purchaser  at  tax  sale. — 

Where  lands  sold  for  unpaid  taxes  are  redeemed  from  the  pur- 
chaser by  the  delinquent  tax  payer,  they  again  become  subject 
to  the  lien  for  taxes  which  were  delinquent  prior  to  said  sale, 
although  as  to  the  purchaser,  such  sale  conferred  upon  him  a 
clear  legal  title  in  fee  simple.  Winter  v.  City  Council  of  Mont- 
gomery, 649. 

2.  Sale  of  property  for  taxes;  when  purchase  made  in  interest  of  delin- 

quent owner. — After  the  rendition  of  a  decree  ordering  the  lands 
of  W.  to  be  sold  for  the  payment  of  city  taxes  delinquent  prior 
to  1884,  the  lands  were  sold  for  taxes  for  the  year  1884,  accruing 
subsequently  to  the  taxes  embraced  in  the  decree,  and  bought 
by  T.  T.  having  made  default  as  to  the  State  and  county  taxes 
while  apparent  owner,  the  lands  were  again  sold,  and  purchased 
by  the  State,  and  afterwards  sold  to  F.  as  the  grantee  of  T.  W., 
after  redeeming  from  T.,  who  had  purchased  as  her  agent,  also 
redeemed  from  the  heirs  of  F.  Held,  that  the  purchase  of  F. 
was  for  the  benefit  of  W.,  the  original  owner,  and  that  his  title, 
being  built  on  the  defaults  of  the  original  owner  and  her  agent, 
could  not  free  the  lands  from  the  lien  of  the  decree  ordering 
the  sale  of  the  lands  for  delinquent  city  taxes,  which  accrued 
prior  to  1884.     lb.  (>4<t. 

TENANTS  IN  COMMON. 

1.  Co-tenant  not  estopped  from  asserting  equities  against  existing  mort- 

gage.— When  there  exists  a  mortgage  on  joint  property  to  secure 
a  debt  of  one  of  the  co-tenants,  a  partition  of  the  common  pro- 
perty by  decree  of  the  probate  court  does  not  estop  the  other  co- 
tenants  from  asserting  their  equity  to  have  the  share  allotted 
to  their  joint  owner  sold  first  to  pay  such  debt,  in  exoneration 
of  the  shares  allotted  to  them.     Austin  v.  Bean,  1S3. 

2.  Co-tenant  not  estopped  from  asserting  equity  by  exchange  of  her  share 

by  warranty  deed. — The  fact  that  one  of  the  joint  owners  of  com- 
mon property,  immediately  after  the  partition  of  said  lands  by 
decree  of  the  probate  court,  conveyed  the  share  allotted  to  her 
by  warranty  deed,  in  exchange  for  the  share  of  one  of  her  co- 
tenants,  does  not  estop  her  from  the  assertion  of  her  equity  to 
have  the  share  so  exchanged  sold  first,  to  satisfy  a  mortgage 
existing  upon  the  whole  property,  given  to  secure  a  debt  of  her 
said  co-tenant,  the  mortgage  having  been  executed  prior  to  the 
acquisition  of  title  by  the  co-tenants.  lb.  1J3. 
3.  Purchaser  from  an  heir;  charged  with  notice  of  equity  in  favor  of 
other  heirs. — The  purchaser  of  land  from  one  who  derives  title 
by  descent  from  his  father,  is  charged  with  notice  of  an 
equity  existing  in  favor  of  the  ancestor,  or  the  co-heirs  of  the 
grantor,  affecting  the  land  in  its  descent.     lb.  13,1. 

4.  Mortgage  by  joint  owner  after  partition  does  not  destroy  equity  in 

favor  of  his  co-tenants. — When,  after  the  partition  of  lands,  the 
title  to  which  was  acquired  by  descent,  one  of  the  heirs  mort- 
gages the  share  allotted  to  him,  his  mortgagees  are  charged 
with  notice  of  equities  existing  in  favor  of  the  other  heirs,  to 
have  the  mortgagor's  share  applied  first,  in  exoneration  of  the 
shares  of  his  co-heirs,  to  the  satisfaction  of  a  prior  mortgage 
executed  by  their  ancestor  on  the  common  property  for  the 
benefit  of  such  heir  and  mortgagor,     lb.  lS.i. 

5.  Action  of  trespass;  right  of  co-tenant  to  maintain  it. — A    tenant    in 


Digitized  by 


Google 


852  INDEX. 

TENANTS  IN  COMMON— Continued. 

common,  owning  with  others  a  dwelling-house,  one  room  of 
which  is  occupied  by  her  exclusively,  has  a  right  to  maintain 
trespass  for  the  disturbance  of  her  possession  and  occupancy  of 
her  room,  not  involving  any  injury  to  the  room  itself,  without 
joining  with  her  as  parties  plaintiffs  her  co-tenants.  Milner  et 
at.  v.  Milner,  o99. 
6.  Trespass;  entering  room  to  remove  personal  effects. — Where  a  house, 
which  descended  to  children  as  tenants  in  common  from  their 
mother,  was  afterwards  occupied  by  their  father  and  his  second 
wife  with  his  family,  the  fact  that  after  the  death  of  their  father 
his  second  wife  remained  in  the  house,  and  exercised  control  as 
the  head  of  the  family,  did  not  give  her,  when  about  to  move 
thence,  the  right  to  enter  a  room  in  said  house,  which  up  to 
that  time  had  been  occupied  by  one  of  the  co-tenants,  against  the 
protest  of  the  latter,  to  take  therefrom  some  articles  claimed 
by  said  wife;  and  for  such  wrongful  disturbance  of  her  posses- 
sion of  the  room,  the  said  co-tenant  may  maintain  trespass. 
lb.  599. 

TENDER. 

1.  Action  on   replevy  bond;  tender  by  defendant  of  assessed  value  of 

property. — When  pending  an  action  of  detinue,  and  after  the 
execution  by  the  defendants  therein  of  a  replevy  bond,  a  part 
of  the  property  was  destroyed  by  fire,  a  tender  by  the  defend- 
ants, within  30  days  after  the  rendition  of  the  judgment,  of 
the  value  of  the  property  so  destroyed,  as  assessed  in  the 
'  detinue  suit,  meets  the  obligation  of  the  bond  as  to  the  proper- 
ty so  destroyed  ;  and  it  is  the  duty  of  the  plaintiff  to  accept  the 
tender,     Heard  r  Hicks,  102. 

2.  Bill  to  enforce  the  specific  performance  of  a  contract  of  safo;  tender  of 

deed  before  filing  bill  not  necessary. — It  is  not  essential  to  the  main- 
tenance of  a  bill  for  the  specific  performance  of  a  contract  of 
sale,  that  the  complainant,  who  is  the  vendee,  should  offer  to 
perform  or  tender  a  deed  before  filing  the  bill ;  a  failure  to  do 
so  affects  only  the  question  of  costs.    Ashnrst  v.  Peck,  499. 

3.  Bill  to  enforce  statutory  redemption;  tender  must  be  averred. — A  bill 

filed  to  enforce  a  statutory  right  of  redemption  is  without 
equity,  unless  it  avers  a  tender  as  required  by  statute  to  the 
purchaser  or  his  vendee ;  and  when  such  tender  was  not  prac- 
ticable before  bill  filed,  the  bill,  after  alleging  a  sufficient  ex- 
cuse for  such  failure,  must  also  aver  a  present  tender  by  pay- 
ment into  court,  accompanied  by  a  delivery  of  the  money  to 
the  register,     Beatty  v.  Brown,  09,5. 

4.  Plea  of  tender;  error  without  injur  if. — Although  a  plea  of  tender  is 

defective  in  not  averring  that  the  defendant  brought  the  money 
into  court,  the  overruling  of  a  demurrer  to  such  defective  plea 
by  the  trial  court  does  not  justify  a  reversal  of  the  judgment, 
when  another  plea  of  tender  to  the  same  count  of  the  complaint 
was  in  legal  form  and  in  all  respects  sufficient,  and  the  evidence 
showed,  without  dispute,  that  the  money  was  actually  brought 
into  court  at  the  time  both  pleas  were  filed.  Christian  &  Daniel 
v.  Niagara  Fire  Ins.  Co.,  6S4. 

TITLE. 

1.  Homestead  set  apart  to  the  widow;  her  estate  therein. — When  a 
homestead,  which  does  not  exceed  160  acres  and  two  thousand 
dollars  in  value,  has  been  set  apart  to  the  widow  as  exempt  un- 
der the  act  approved  February  12,  1885,  (Sess.  Acts  1884-85,  p. 
1  4),  she  takes  an  absolute  inheritable  estate  in  such  home- 
stead.    Smith  v.  Bout  well,  378. 
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2.  Equitable  titles;  priority. — As  between   parties  claiming    under 

equal  equitable  titles,  the  priority  of  claim  is  determined  by 
the  priority  of  time.     Troy,  et  al.  v.  May,  401. 

3.  Title  acquired  by  purchaser  at  execution  sale. — F.,  after  the  execu- 

tion of  a  mortgage  to  M  ,  which  was  still  unsatisfied,  sold  the 
land  conveyed  therein  to  W.  After  the  agreement  of  sale,  but 
before  the  conveyance  by  deed,  judgment  was  recovered  in  the 
United  States  Circuit  Court  against  F.  After  F.  had  conveyed 
the  lands  to  W.  by  deed,  the  United  States  marshal  sold  the 
same  land  under  an  execution  issued  upon  the  judgment  re- 
covered against  F.,  and  at  this  sale  T.  became  the  purchaser. 
Held,  that  W.  and  T.  are  both  equitable  claimants,  and  that  the 
equity  of  W.,  being  the  older,  is  superior  to  that  of  T.,  conveyed 
by  the  marshal's  deed.    lb.  40 1. 

4.  Title  to  support  ejectment ;  construction  of  deed  for  right  of  way. — 

Plaintiff  and  his  wife  executed  to  the  trustee  of  a  railroad  com- 
pany about  to  be  formed  a  deed  of  the  right  of  way  over  plain- 
tiff's land  for  a  railroad  "from  M.,  Ala.,  by  A.,  Ala.,  to  C,  Fla., 
or  other  points  in  southeast  Ala.  or  Fla.,"  provided  that  the 
road  should  be  built  within  three  years  from  a  certain  date. 
The  company  was  incorporated,  ana  within  three  years  built  a 
road  over  a  right  of  way  granted  in  the  deed,  from  M.  by  A.  to 
L.,  a  station  south  of  M  ,  and  in  the  direction  of  C.  Held,  that 
L  was  in  "southeast  Ala.,"  within  the  meaning  of  the  deed, 
and  hence  plaintiff  could  not  recover  in  ejectment  against  the 
company  owning  and  operating  the  road.  Knight  v.  Ala.  Mid. 
R.  Co.,  407. 

5.  Creditor  has  insurable  interest  in  deceased  creditors*  property. — The 

creditor  of  a  deceased  debtor,  whose  estate  is  insufficient  to  pay 
his  debts,  has  an  insurable  interest  in  the  property  of  the  estate, 
which  may  be  subjected  by  a  proceeding  in  rem  to  the  payment 
of  his  debts ;  but  the  recovery  can  not  exceed  the  amount  of  the 
insurable  interest.     Creed  v.  The  Sun  Fire  Office  of  London,  5JJ. 

6.  Cloud  on  title:  adverse  possession. — When,  on  a  bill  filed  to  remove 

a  cloud  from  title,  adverse  possession  in  the  complainant  is  re- 
lied on  as  aground  for  the  relief  prayed,  the  bill  is  not  de- 
murrable, on  the  ground  of  want  of  jurisdiction  in  a  court  of 
equity  to  grant  the  relief  prayed  for,  since  in  an  action  of  eject- 
ment brought  by  the  adverse  party,  the  right  of  the  complainant 
could  only  be  effectuated  by  extraneous  evidence.  Torrent  Fire 
Engine  Co.  r.  City  of  Mobile,  fifiy. 

7.  Same:  bill  to  quiet  title. — One   who   has  acquired  title  by   adverse 

possession,  can  not  be  guilty  of  laches  in  instituting  a  suit  to 
quiet  his  title  and  to  remove  as  a  cloud  the  title  of  another,  who 
disputes  the  complainant's  title  acquired  by  adverse  possession. 
fb.5.59. 
S.  Defeasible  estate;  conditional  fee. — Where  a  testator  gives  to  his 
grand-son  certain  property,  with  the  condition  that  if  the  grand- 
son should  die  leaving  no  legitimate  issue  at  his  death,  then 
the  property  should  go  to  another  named  devisee,  the  grand-son 
takes  a  conditional  fee,  defeasible  on  his  dying  without  issue  ; 
and,  on  his  death  without  issue,  the  latter  devisee,  the  contin- 
gent remainderman,  becomes  entitled  to  the  property  devised 
for  the  recovery  of  which  he  may  maintain  an  action  of  eject- 
ment.    Newsome  v.  Holesapple,  68J. 

TRESPASS. 

1.  Necessary  averments  in  complaint  to  recover  penalty  under  section 
$-290  of  the  Code;  action  of  debt. — In  an  action  brought  to  recover 
the  penalty  imposed  by  section  3296  of  the  Code,  a  complaint 
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TRESPASS— Continual. 

which  avers  that  the  plaintiff  is  the  owner  of  the  land  upon  which 
the  trees  were  cut,  the  number  and  description  of  the  trees,  and 
that  they  were  willfully  and  knowingly  cut  by  the  defendant 
without  the  plaintiff's  consent,  contains  all  the  facts  required 
to  be  alleged  by  the  statute,  and  will  be  treated  as  an  action  in 
debt.  Turner  Coal  Co.  v  Glover,  CJ89. 
2  Who  may  maintain  action  for  statutory  penalty  for  cutting  trees. — 
The  right  of  action  to  recover  the  statutory  penalty  for  cutting 
trees,  (Code,  §  3296),  is  given  not  to  the  person  in  possession, 
but  to  the  owner  of  the  land,  whether  he  was  in  possession  or 
not  at  the  time  the  trespass  complained  of  was  committed.  lb. 
289. 

3.  Demurrer  to  a  plea;  when  properly  sustained. — In  an  action  to  re- 

cover the  statutory  penalty  for  willfully  and  knowingly  cutting 
trees,  the  defendant  pleaded  by  special  plea  that  there  was  con- 
veyed" to  him  by  mosne  conveyance,  from  one  seized  of  the 
lands  upon  which  the  trees  were  situated,  "the  coal,  iron  ore, 
and  other  minerals  on  the  lands,  together  with  the  right  to 
enter  on  the  lands  and  open  drifts,  slopes  and  shafts  for  the 
purpose  of  mining,  and  also  of  the  timber  and  water  upon  the 
same,  necessary  for  the  development,  working,  and  mining  of. 
said  minerals,  and  the  preparation  and  removal  of  the  same  for 
market,  and  the  right  to  build  roads  over  the  same,  necessary 
for  convenient  transportation  of  the  mineral  products,"  and 
that  the  defendant  entered  upon  the  plaintiff's  alleged  posses- 
sion, "as  lawfully  it  might  in  the  manner  complained  of  by  said 
plaintiff,  and  cut  timber,  as  lawfully  it  might."  Held,  this  plea 
is  open  to  demurrers  which  raise  the  objection  that  it  did  not 
aver  that  it  was  necessary  to  cut  the  said  timber  for  the  devel- 
opment, working  and  mining  of  the  minerals  upon  the  lands, 
and  it  did  not  aver  that  said  timber  was  cut  and  used  for  the 
purpose  of  developing,  working  and  mining  the  minerals,  and 
preparation  of  the  same  for  market.     lb.  J89. 

4.  Pleadings;  demurrer  to  replication. — In   an  action  to  recover  the 

statutory  penalty  for  willfully  and  knowingly  cutting  trees, 
when  the  defendant  by  special  plea  sets  up  that  at  the  time  of 
the  trespass  complained  of  he  had  the  right  to  cut  the  said 
trees,  by  reason  of  a  purchase  by  him  from  the  grantee  of  the 
one  seized  of  the  lands  upon  which  the  trees  were  situated,  a 
replication  by  the  plaintiff  to  said  plea,  which  avers,  that  at  the 
time  of  the  pretended  sale  to  the  defendant's  the  one  vendor, 
making  such  attempted  sale  did  not  have  the  title  or  right  to 
said  trees,  or  to  the  surface  of  the  land  whereon  said  trees 
were  located,  and  that  the  right  and  title  to  the  same  were  in 
the  plaintiff,  is  not  demurrable  on  the  grounds  that  the  said 
replication  brings  the  plaintiff's  title  into  question,  and  that  it 
is  inconsistent  with  the  complaint  in  which  the  plaintiff  claims 
a  fee  simple  title  to  the  land.    lb.  *89. 

r>.  Application  for  new  trial. — On  application  for  a  new  trial  by  de- 
fendant, after  final  judgment  at  law,  on  the  ground  of  newly 
discovered  evidence,  the  petition  must  show  that  the  defendant 
was  prevented  from  making  the  defense  shown  by  the  newly 
discovered  evidence,  by  surprise,  accident,  mistake  or  fraud, 
without  fault  on  his  part.     lb.  289. 

(J.  Execution  of  mortgage  by  plaintiff  no  defense  to  action  to  recover 
statutory  penalty  for  cutting  trees. — Against  all  persons  except  the 
mortgagee,  the  mortgagor,  whether  before  or  after  default,  is 
regarded  as  the  owner  of  the  property  mortgaged  ;  and  there- 
fore, in  an  action  to  recover  the  statutory  penalty  for  willfully 
and  knowingly  cutting  trees,  the  fact  that  the  plaintiff  had 
executed  a  mortgage  on  the  land  from  which  the  trees  were 
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cut  to  a  third  person  constitutes  no  defense  for  the  defendant, 
who  claims  no  right  under  said  mortgage.    lb.  JM. 

7.  Failure  to  introduce  witnesses;  when  no  suspicious  circumstance. — 
In  an  action  of  trespass  brought  by  a  purchaser  from  the  de- 
fendants in  attachment  against  the  sheriff  and  his  sureties,  for 
the  wrongful  levy  of  such  attachment,  when  the  plaintiff  him- 
self has  testified  as  to  the  purchase  of  the  goods  from  the  at- 
tachment debtors,  to  the  circumstances  of  the  transaction,  and 
to  the  consideration  paid,  his  failure  to  introduce  the  debtors 
as  witnesses,  they  being  present  in  court,  is  not  a  suspicious 
circumstance-  against  the  validity  of  the  transaction ;  and  a 
charge  of  the  court  that  such  failure  does  not  authorize  any 
presumption  against  the  plaintiff  is  properly  given.  llaynes  v. 
McRae,  .US. 

H.  Action  to  recover  statutory  penalty  for  cutting  trees;  misleading 
charge. — In  an  action  to  recover  the  statutory  penalty  for  know- 
ingly and  willfully  cutting  and  removing  trees  from  the  lands 
of  another  without  his  consent  (Code,  $  3296),  an  instruction 
that  defendant,  is  liable  for  what  the  trees  were  worth,  though 
he  did  not  know,  at  the  time  the  trees  were  cut,  that  they  were 
on  plaintiff's  lands,  is  properly  refused,  it  being  confusing  and 
calculated  to  mislead  the  jury,  in  that  the  jury  might  under- 
stand therefrom  that  the  defendant  was  liable  in  no  event  for 
anything  more  than  the  value  of  the  wood  cut  from  the  land. 
Morris  t\  West,  5.i4. 

9.  Action  of  trespass:  right  of  co-tenant  to  maintain  it. — A  tenant  in 
common,  owning  with  others  a  dwelling-house,  one  room  of 
which  is  occupied  by  her  exclusively,  has  a  right  to  maintain 
trespass  for  the  disturbance  of  her  possession  and  occupancy  of 
her  room,  not  involving  any  injury  to  the  room  itself,  without 
joining  with  her  as  parties  plaintiffs  her  co-tenants.  Milncr  et 
al.  v.  Milner%  o'JU. 

10.  Trespass;  entering  room  to  remove  personal  ejf'ectn. — Where  a  house, 

which  descended  to  children  as  tenants  in  common  from  their 
mother,  was  afterwards  occupied  by  their  father  and  his  second 
wife  with  his  family,  the  fact  that  after  the  death  of  the  father 
his  second  wife  remained  in  the  house,  and  exercised  control  as 
the  head  of  the  family,  did  not  give  her,  when  about  to  remove 
thence,  the  right  to  enter  a  room  in  said  house,  which  had  up 
to  that  time  been  occupied  by  one  of  the  co-tenants,  against 
the  protest  of  the  latter,  to  take  therefrom  some  articles 
claimed  by  said  wife  ;  and  for  such  wrongful  disturbance  of  her 
possession  of  the  room,  the  said  co-tenant  may  maintain  tres- 
pass,    lb.  MIL 

11.  Same;  effect  of  decree  of  probate  court  setting  apart  such  articles  as 

widow's  exemption. — In  such  an  action  of  trespass  for  the  wrong- 
ful disturbance  of  plaintiff's  possession  and  occupancy  of  a  bed- 
room, the  fact  that  the  articles  claimed  by  the  defendant  and 
attempted  to  be  taken  from  the  room,  had  been  set  apart  to 
her  and  a  minor  son  of  her  late  husband  by  his  former  marriage 
by  a  decree  of  the  probate  court  as  a  part  of  their  exempt  per- 
sonalty, did  not  confer  upon  such  defendant  the  right  to  enter 
the  room  against  the  plaintiff's  protest,     lb.  $Ui> 

12.  Charge  to  jury;  joint  and  se re ral  trespass. — In  an  action  of  trespass 

against  two  defendants  for  a  joint  and  several  wrong,  a  charge 
to  the  jury  that  instructs  them  that  "whatever  judgment  they 
rendered,  if  against  the  defendant,  must  be  a  joint  judgment 
against  both  defendants,''  is  properly  refused,  as  being  mis- 
leading and  invasive  of  the  province  of  the  jury.    lb.  »U1J. 
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TRIAL  AND  ITS  INCIDENTS. 

1.  Comments  or  notes  of  clerk  of  trial  court  in  transcript;  when  not  con- 

sidered on  appeal. — The  clerk  of  the  trial  court,  in  making  out  a 
transcript  to  be  used  on  appeal  as  the  record  of  the  orders  of 
the  court  and  the  proceedings  of  the  trial,  should  transcribe 
only  the  orders  and  judgment  of  the  court  as  they  are  entered, 
and  should  never  incorporate  in  such  transcript  any  matter  or 
any  comments  or  notes  of  his  own.  Such  matters,  or 
comments,  or  notes,  if  included  in  the  transcript,  will  not 
be  considered  on   appeal.    Frieder  v.  Goodman  Manfg.  Co.,  241. 

2.  Appeal;  when  original  papers  sent  up. — The  clerk  of  the  trial  court 

has  no  authority  to  take  from  the  files  of  any  suit  in  his  office, 
an  original  paper  and  send  it  to  the  appellate  court,  except 
upon  the  order  or  ruling  of  the  judge  or  chancellor,  when  in 
their  opinion  it  is  necessary.    Jb.  241. 

3.  Exception  to  ruling  of  trial  court;  how  preserved. — The  record  of  an 

exception  to  the  ruling  of  a  trial  court  can  not  be  secured  or 
preserved  by  the  clerk  of  such  court  making  immediately  after 
the  recital  of  the  ruling  an  entry  in  which  it  is  stated  that  the 
party  against  whom  the  ruling  was  made  reserved  an  ex- 
ception, and  to  which  entry  is  signed  the  name  of  the  attorney 
reserving  the  exception  ;  it  is  the  duty  of  the  court  to  note  the 
exception  by  either  party  litigant  to  his  ruling,  and  this  noting 
constitutes  the  evidence  of  the  reservation  of  such  exception. 
lb.  241. 

4.  Hidings  on  motions;  how  shown  to   be   reviewed  on  appeal. — The 

rulings  of  a  trial  court  on  motions,  which  are  not  entered  in 
the  minutes,  must  be  presented  on  appeal  by  bill  of  exceptions ; 
and  unless  thus  presented,  such  rulings  will  not  be  reviewed. 
lb.  241. 

5.  Failure  to  introduce,  witness;  does  not  justify  an  unfavorable  infer- 

ence.— Where  a  person,  whose  evidence  would  be  competent  for 
either  party  in  an  action,  was  in  court  during  the  trial  and 
equally  accessible  to  both  parties,  it  is  error  to  charge  the  jury 
that  they  could  draw  an  unfavorable  inference  against  one  of 
the  parties  for  failing  to  call  such  person  as  a  witness ;  and  this 
is  true  notwithstanding  the  witness  referred  to  was  the  hus- 
band and  grantor  of  the  claimant  in  a  claim  suit,  where  the 
transfer  from  him  is  attacked  as  fraudulent.  Bates  r.  Morris, 
282. 

6.  Failure  to  introduce  witnesses;  when  no  suspicious  circumstance. — In 

an  action  of  trespass  brought  by  a  purchaser  from  the  defend- 
ants in  attachment  against  the  sheriff  and  his  sureties,  for  the 
wrongful  levy  of  such  attachment,  when  the  plaintiff  himself 
has  testified  as  to  the  purchase  of  the  goods  from  the  attach- 
ment debtors,  to  the  circumstances  of  the  transaction,  and  to 
the  consideration  paid,  his  failure  to  introduce  the  debtors  as 
witnesses,  they  being  present  in  court,  is  not  a  suspicious  cir- 
cumstance against  the  validity  of  the  transaction  ;  and  a  charge 
of  the  court  that  such  failure  does  not  authorize  any  presump- 
tion against  the  plaintiff  is  properly  given.  Hauties  v.  McRae, 
318. 

7.  Argument  of  counsel  to  jury. — Great  latitude  must  be  allowed  to 

counsel  in  addressing  the  jury,  but  his  argument  should  be 
confined  to  the  evidence  before  them,  and  the  legitimate  in- 
ferences to  be  drawn  from  that  evidence ;  and  when  counsel 
transcends  this  limit,  the  court  should  interfere,  on  proper  ob- 
jection made,  and  the  failure  to  do  so  is  a  reversible  error. 
L.  ct-  .V.  R.  R.  Co.  r.  Hurt,  .1/,. 

8.  Same;  general  objection   then  to. — A   general    objection   to   state- 

ments made  by  counsel  in  his  argument,  some  parts  of  which 
were  authorized  by  the  evidence,  is  properly  overruled ;  the 
court  not  being  bound  to  separate  the  legal  from  the  illegal. 
lb.  J4. 
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TRIAL  OF  RIGHT  OF  PROPERTY 

1.  Evidence  as  to  value  of  goods  in  claim  suit. — In  a  statutory  claim 

suit,  where  the  sale  of  goods  by  an  insolvent  debtor  to  the 
claimant,  in  payment  of  an  alleged  indebtedness,  is  assailed  on 
the  ground  of  undervaluation,  the  amount  the  claimant  received 
for  such  goods  at  a  private  sale  subsequently  made  to  third 
parties,  is  not  legal  evidence  against  the  attacking  creditor  of 
the  value  of  the  goods ;  and  questions  seeking  to  elicit  such 
evidence  should  not  be  allowed.    Clajtin  &  Co.  v.  Rodenberg,  213. 

2.  Declarations  against  the  interest  of  claimant;  wfwn  itwompet-ent. — In 

a  statutory  claim  suit,  evidence  of  declarations  made  by  the 
grantor  of  the  claimant  against  the  interest  of  the  latter,  when 
he  was  not  present  to  deny  or  explain  them,  is  incompetent, 
and  its  admission  is  error.    lb.  213. 

3.  Charge  as  to  fraudulent  conveyance. — In   a  statutory   claim  suit, 

where  the  sale  of  the  claimant  is  attacked  as  fraudulent,  a 
charge  which  instructs  the  jury  that  they  must  find  a  verdict 
for  the  claimant,  if  the  evidence  in  the  cause  shows  an  honest 
intent  on  the  part  of  the  claimant  (grantee)  to  secure  the  pay- 
ment of  a  bona  fide  indebtedness,  and  that  there  was  no  reser- 
vation of  benefit  to  the  debtors  in  the  purchase  of  said  goods 
from  them,  and  that  the  claimant  received  no  more  goods  than 
was  sufficient  to  pay  his  debts,  asserts  a  correct  proposition  of 
law,  and  is  properly  given      lb.  213. 

4.  Fraudulent  conveyance ;   when  more  goods  delivered  than  mentioned 

in  bill  of  sale  — In  a  statutory  claim  suit,  where  an  attacking 
creditor  attacks  as  fraudulent  the  sale  of  the  attached  prop- 
erty by  the  debtor  to  the  claimant,  if  it  is  shown  that  there 
were  delivered  to  the  claimant  more  goods  than  were  men- 
tioned in  the  bill  of  sale,  the  transaction  is  fraudulent  as  to  the 
other  creditors  of  the  debtor,  and  the  entire  sale  should  be  set 
aside  as  fraudulent  and  void      lb.  213. 

TROVER. 

1.  Action  of  trover  by  landlord  against  tenant  for  wood  cut  from  rented 
premises — While  an  action  of  trespass  for  injuries  to  land  by 
the  tenant  can  not  be  maintained  by  the  landlord,  so  long  as 
the  tenancy  continues,  and  trover  can  not  be  maintained  by  the 
owner  of  the  land  against  one  in  adverse  possession  for  the  con- 
version of  timber  severed  from  the  freehold,  a  landlord  can 
maintain  an  action  of  trover  against  his  tenant,  pending  the 
tenancy,  for  wood  wrongfully  cut  from  the  demised  premises, 
and  converted  by  the  tenant.  Such  action  involves' no  inquiry 
as  to  the  title  of  the  land  from  which  the  severance  was  made, 
and  no  inquiry  as  to  the  possession  of  said  land.  Brook*  r.  Rog- 
ers, 111. 

2  Charges  invasive  of  the  province  of  the.  jury — In  an  action  of  trover 
for  the  converson  of  timber  wrongfully  cut  from  leased  prem- 
ises, a  charge  instructing  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  cut  down  the  trees  and  converted 
them  under  the  belief  that  he  had  the  right  to  do  so,  under  the 
lease,  they  "should  fix  the  value  of  the  wood  at  the  place  it 
was  (rut,  after  deducting  the  cost  of  cutting  the  same,  and  after 
deducting  the  cost  of  hauling  the  same,"  is  properly  refused  as 
being  invasive  of  the  province  of  the  jury.    lb.  111. 

TRUSTS  AND  TRUSTEES 

1.  Bill  to  enforce  trust;  when  it  contain*  eouity. — A  bill  in  equity  which 
avers  that  the  complainants  verbally  contracted  to  purchase  a 
certain  lot  of  land,  and  not  having  the  means  to  make  the   cash 
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payment  agreed  upon,  procured  a  third  person  to  advance  the 
money  as  a  loan,  and  to  become  surety  for  the  deferred  pay- 
ment, that  to  secure  such  third  person  against  loss,  it  was 
agreed  that  the  deed  from  the  vendor  should  be  executed  direct 
to  him,  who  should  re-convey  it  to  complainants  upon  bring  re- 
paid the  amount  loaned  and  advanced,  that  the  complainants 
had  paid  the  amount  borrowed  and  the  deferred  payment,  but 
that  the  respondent,  to  whom  such  deed  was  made,  refused  to 
re-convey  the  property  to  them,  contains  equity;  and  upon 
proof  of  the  averments,  complainants  will  be  entitled  to  the  re- 
lief prayed  for,  and  a  decree  should  be  rendered  investing 
the 'title  to  the  land  in  them.    Jordan  et  at.  v.  Garner,  it  al..  All. 

2.  Con reyance  absolute  in  terms;  evidence,  necessary  to  declare  it  a  mort- 

gage.— When  parol  evidence  is  relied  upon  to  have  a  deed  of  con- 
veyance of  lands,  absolute  in  its  terms,  declared  a  mortgage  or 
security  for  a  debt,  or  to  have  a  resulting  trust  in  lands  de- 
clared, the  evidence  adduced  must  be  clear  and  convincing. 
lb.  41  J. 

3.  Bill  to  enforce  trust ;   Wwri  evidence  insufficient  to  authorize  relief. — 

In  a  bill  filed  to  establish  a  trust  in  land,  the  complainants 
claimed  that  they  purchased  the  lands  under  a  parol  agreement ; 
that  defendant  loaned  them  money  to  make  the  cash  payment, 
and  became  security  for  deferred  payments ;  that  title  was 
taken  in  defendant's  name  to  secure  him,  he  agreeing  to  convey 
the  lands  to  complainants  on  re-payment  by  them  of  his  loan, 
and  the  balance  of  the  purchase  price.  The  only  evidence  to 
establish  these  facts  was  the  testimony  of  one  of  the  complaint- 
ants,  and  of  persons  who  derived  their  information  from  him. 
The  testimony  of  the  defendant,  of  the  vendor,  and  of  the  per- 
son who  took  the  acknowledgment  sustained  the  claim  of  de- 
fendant, that  he  made  the  purchase  for  himself,  that  he  made 
the  cash  payment  and  paid  at  maturity  his  note  executed  for 
the  deferred  payment ;  and  that  he  verbally  promised  to  sell 
the  land  to  the  complainants,  who  had  been  unable  to  purchase 
it ;  and  that  complainants  knew  of  the  sale  of  part  of  the  land 
by  the  defendant,  and  witnessed  valuable  improvements  there- 
on, but  raised  no  objection  or  claim.  Held,  that  the  complain- 
ants were  not  entitled  to  the  relief  prayed,  and  that  the  bill 
was  properly  dismissed.     lb.  411. 

4.  Mortgage  to  secure  a  pre-existing  debt  a  general  assignment. — Where 

an  insolvent  debtor  mortgages  all  of  his  property  to  secure  a 
pre-existing  debt,  and  this  mortgage  is  satisfied  prior  to  its  ma- 
turity by  the  sale  of  part  of  the  goods  and  the  procurement  of 
money  by  the  mortgagor  from  another  person  by  a  second  mort- 
gage conveying  the  same  property,  the  first  mortgage  is  de- 
clared to  be  a  general  assignment  for  the  benefit  of  the  debtor's 
creditors,  (Code,  §  1737),  and  the  money  received  by  the  first 
mortgagee,  in  satisfaction  of  his  mortgage,  is  a  trust  fund  in  his 
hands,  subject  to  the  claims  of  the  mortgagee's  creditors.  An- 
nistun  Carriage  Works  r.  Ward,  (170. 

USURY. 

1.  Usury  in  purchase  price  of  land. — Where,  after  there  was  a  parol 
agreement  for  the  sale  and  purchase  of  land  at  a  certain  price 
for  cash,  the  purchaser  informed  the  vendor  that  he  could  not 
pay  for  the  land  in  cash,  and  a  sale  on  a  credit  was  subsequent- 
ly consumated  at an  advance  of  lo  }nr  rent,  on  the  cash  price, 
the  vendor's  deed  of  conveyance  reciting  the  latter  price  as  its 
consideration,  and  the  purchaser  executing  his  promissory  notes 
therefor,  the  transaction  was  not  usurious.  Dykes  v.  Bottom*,  J90. 
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VARIANCE. 

1.  Ejectment;  fatal  variance  between  complaint  and  avidence  in  descrip- 

tion of  land. — When  in  an  action  of  ejectment  the  plaintiff  sues 
in  his  complaint  to  recover  "41  acres  of  land  off  of  the  N.  \V.  LA 
of  the  S.  W.  li  of  section  2,  township  11,  range  19 ;"  and  tlie 
proof  shows  that  on  the  trial  the  plaintiff  asserted  title  to  "41 
acres  off -of  the  north  and  west  sides  of  the  N.  ,a  of  the  8.  W.  }% 
of  section  2,  township  11,  range  19,"  there  is  a  fatal  variance  be- 
tween the  averment  and  proof,  which  precludes  a  recovery  by 
the  plaintiff      Morris  it*  Co.  v.  (*iddens,.r>71. 

2.  Variance  between  replication  and  complaint. — A  replication  to  a  plea 

can  not  set  up  a  cause  of  action  different  from  that  declared  on 
in  the  complaint ;  and  when,  in  an  action  on  an  insurance  policy 
the  plaintiff  declares  on  the  policy  as  a  valid,  binding  contract, 
he  can  not,  by  replication  to  defendant's  pleas,  avoid  its  condi- 
tions by  allegations  of  fraud,  which  vitiate  the  contract. 
Christian  <£•  Daniel  v.  Niagara  Fire.  Inn.  Co.,  634. 

VENDOR  AND  PURCHASER. 

1.  Purchaser  from  an  heir;  charged  with  notice  of  equity  in  favor  of 

other  Jieirs. — The  purchaser  of  land  from  one  who  derives  title  by 
descent  from  his  father,  is  charged  with  notice  of  any  equity 
existing  in  favor  of  the  ancestor,  or  the  co-heirs  of  the  grantor, 
affecting  the  land  in  its  descent.     Austin  v.  Bean,  hi,i. 

2.  Purchasers  of  public  land  under  act  of  June  15,  1880. — Under  the 

provisions  of  the  act  of  Congress  of  June  15,  1880  (1  Sup.  Rev. 
Stat.,  p.  558),  only  the  person  who  has  made  entry  of  homestead 
and  failed  to  perfect  the  same,  or  the  transferee  of  such  entry- 
man  by  writing,  executed  in  good  faith,  can  purchase  the  land 
attempted  to  be  entered.    M  alloy  v.  Cook}  178. 

3.  Contract  violative  of  the  public  policy  of  the  United  States. — A  verbal 

contract  by  one  who  makes  a  homestead  entry  of  Government 
land  and  fails  to  perfect  the  same,  to  purchase  such  lands  under 
the  act  of  Congress  of  June  15,  1880,  (1  Sup.  Rev.  Stat.  p.  558), 
and  upon  receipt  of  patent  convey  the  lands  to  the  one  who  furn- 
ishes the  money  with  which  to  make  the  purchase,  is  violative 
of  the  policy  of  the  General  Government,  and  cannot  be  made 
the  basis  of  equitable  relief  to  enforce  a  trust  in  such  lands  in 
favor  of  the  one  whose  money  was  used  in  paying  therefor. 
lb.  178. 

4.  Possession  by  grantor  after  execution  of  deed. — Where  the    owner  of 

land  has  executed  and  delivered  a  deed  thereto,  but  has  never 
parted  with  his  actual  possession,  his  possession  is  not  that  of 
owner,  but  of  a  tenant  of  the  grantee  ;  and  his  possession  can 
not  become  adverse  to  his  grantee  without  an  open  and  distinct 
disavowal,  and  the  assertion  of  a  hostile  title,  brought  to  the 
actual  knowledge  of  the  said  grantee  Yanceu  v.  S.  d*  W.  B.  B. 
Co.,j.i4. 

5.  Conveyance  of  right  of  way;  adverse  possession  of  grantor. — If,  after 

the  execution  of  a  conveyance  of  a  right  of  way  to  a  railroad 
company,  in  consideration  of  the  road  being  built  on  and  along 
the  grantor's  land,  and  upon  condition  that  if  the  road  is  not 
built  upon  such  right  of  way  the  deed  was  to  be  null  and  void, 
the  company  located,  levelled  and  graded  the  road  along  this 
line,  the  title  passed  to  the  grantee,  and  it  became  actually  pos- 
sessed of  said  right  of  way  ;  and  if,  after  the  lapse  of  five  years 
from  the  date  of  the  conveyance,  the  grantor  commenced  to 
cultivate  the  land  formerly  conveyed,  without  the  knowledge  of 
the  grantee,  he  did  not  thereby  assert  an  adverse  holding,  nor 
was  his  cultivation  such  a  re-entry  as  to  originate  a  right  to 
claim  a  possession  adverse  to  his  grantee.    lb.  JJj. 


Digitized  by 


Google 


860  INDE£. 

VENDOR  AND  PURCHASER—  Continued. 

6.  Condition  of  deed  of  conveyance;  ejectment  can  not  be  maintained 

after  its  fulfilment. — Where  the  consideration  for  a  conveyance  of 
the  right  of  way  to  a  railroad  company  was  that  the  road  should 
be  built  on  and  along  the  lands  of  the  grantor,  and  the  deed  was 
conditioned  that  it  should  be  void  if  the  road  w,as  not  built  on 
said  right  of  way,  the  grantor  can  not  declare  the  conveyance 
forfeited  and  maintain  ejectment  for  the  land,  after  the  road 
was  built  thereon,  although  not  completed  until  after  the  lapse 
of  13  years  from  the  date  of  the  conveyance ;  neither  the  charter 
nor  deed  fixing  any  time  within  which  the  road  was  to  be  built. 
lb.  234. 

7.  Re-delivery  of  deed  does  not  reinvest  title  in  grantor. — Upon  the  exe- 

cution and  delivery  of  a  deed  conveying  land  to  the  grantee, 
the  title  becomes  vested  in  such  grantee,  and  the  redelivery  of 
the  deed  and  its  mutilation  or  destruction  by  the  parties  can 
not  reinvest  the  estate  in  the  grantor,  or  estop  the  grantee  from 
from  claiming  title  under  it.     Whisenant  v.  Gordon,  250. 

8.  Specific  performance;  what  necessary  to  justify  decree. — To  justify  a 

decree  for  the  specific  performance  of  a  contract  of  sale  or  con- 
veyance of  land,  the  terms  of  the  contract  must  be  definitely 
alleged,  and  the  evidence  to  establish  it  must  be  such  as  to 
produce  ax clear  conviction  of  the  existence  and  terms  of  the 
contract  as  alleged.     lb.  250. 

9.  Conveyance  of  land;   must   be  in  writing. — Conveyances  of  land 

must  be  in  writing,  and  their  execution  must  be  accomplished 
by  formalities,  the  observance  of  which  is  calculated  to  remove 
all  doubt  or  uncertainty  as  to  the  grantor's  intention  to  divest 
himself  of  the  title  to  the  land  conveyed.     lb.  250. 

10.  Statute  of  frauds;  waiver  as  a  defense  to  a  bill  for  specific  perform- 

ance.— The  statute  of  frauds,  as  a  defense  to  a  bill  for  the 
specific  performance  of  a  contract,  is  waived  unless  specially 
pleaded ;  and  the  contract  being  admitted  or  satisfactorily 
proved,  it  will  be  enforced  although  it  may  be  obnoxious  to  the 
statute.    lb.  250. 

11.  Parol  agreement  for  conveyance  of  labor:  wten  specifically  enforced. — 

A  parol  agreement  for  the  re-conveyance  of  land  will  be 
specifically  enforced,  at  the  suit  of  the  vendee  of  the  original 
vendor,  when  the  circumstances  surrounding  the  transaction, 
the  conduct  of  the  parties,  and  the  declarations  of  the  grantee 
in  the  original  conveyance  show  that  it  was  the  intention  of  the 
parties  to  rescind  the  former  sale  and  revest  the  title  in  the 
grantor.     lb.  250 

12.  Bill  to  enforce  a  vendor's  lien  ;  questions  of  usury  and  breach  of  war- 

ranty to  be  decided  by  the  chancellor. — Where,  in  a  bill  in  equity 
to  enforce  a  vendor's  lien,  the  answer  of  the  respondent  raises 
the  questions  of  usury  and  a  breach  of  the  warranty  in  a  deed 
of  conveyance,  it  is  error  to  order  a  reference  to  the  register  to 
ascertain  whether  there  was  usury  in  the  transaction,  and 
whether  there  had  been  a  breach  of  warranty  in  the  deed  to  the 
respondent;  these  questions  should  be  decided  by  the  chancel- 
lor.    Dykes  v.  Bottoms.  .MO. 

13.  Usury  in  purchase  price  of  land. — Where,  after  there  was   a  parol 

agreement  for  the  sale  and  purchase  of  land  at  a  certain  price 
for  cash,  the  purchaser  informed  the  vendor  that  he  could  not 
pay  for  the  land  in  cash,  and  a  sale  on  a  credit  was  subsequently 
consummated  at  an  advance  of  15  per  cent,  on  the  cash  price, 
the  vendor's  deed  of  conveyance  reciting  the  latter  price  as  its 
consideration,  and  the  purchaser  executing  his  promissory  notes 
therefor,  the  transaction  was  not  usurious.    lb.  390. 

14.  Description  of  land   in   conveyance;  no  abatement  of  purchase  price 

when  void  for  uncertainty. — Where  a  part  of  the  land   in   a  deed 
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of  conveyance  is  described  as  "a  portion  of  the  northwest  quar- 
ter of  the  northwest  quarter  and  a  part  of  the  southwest  quar- 
ter of  the  northwest  quarter  of  section  28,  all  in  township  7, 
range  25,"  the  deed  is  void  as  to  such  land,  for  uncertainty  and 
indefiniteness  in  the  description  ;  and  an  abatement  of  the  pur- 
chase price  will  not  be  allowed  the  purchaser  for  a  deficiency  in 
the  number  of  acres  in  said  section  28,  since  both  parties  must 
be  presumed  to  have  known  that  the  deed  conveyed  no  part  of 
the  lands  lying  in  said  section.    lb.  390. 

15.  Abatement  of  the  purchase  price  of  land. — The  defendant  in  an 

action  to  enforce  a  vendor's  lien  is  entitled  to  an  abatement  of 
the  purchase  price  as  to  a  portion  of  the  lands  conveyed  in  a 
deed  that  had  not  come  into  his  possession,  and  to  which  the 
vendor  had  no  title  at  the  time  of  his  conveyance  to  the  de- 
fendant.   Tb.  390. 

16.  Equitable  titles;   priority. — As    between   parties  claiming  under 

equal  equitable  titles,  the  priority  of  claim  is  determined  by 
the  priority  of  time.     Troy,  et  al.  r.May,  401. 

17.  Title  acquired  by  purchaser  at  execution  sate. — F. ,  after  the  execu- 

tion of  a  mortgage  to  M.,  which  was  still  unsatisfied,  sold  the 
land  conveyed  therein  to  W.  After  the  agreement  of  sale,  but 
before  the  conveyance  by  deed,  judgment  was  recovered  in  the 
United  States  Circuit  Court  against  F.  After  F.  had  conveyed 
the  lands  to  W.  by  deed,  the  United  States  marshal  sold  the 
same  land  under  an  execution  issued  upon  the  judgment  recov- 
ered against  F.,  and  at  this  sale  T.  became  the  purchaser.  Held, 
that  W.  and  T.  are  both  equitable  claimants,  and  that  the  equity 
of  W.,  being  the  older,  is  superior  to  thatof  T., conveyed  by  the 
marshal's  deed.     H>.  401. 

18.  Right  of  purchaser  at  an  execution  sale. — When,  before  the  mort- 

gage debt  is  paid,  the  mortgagor  agrees  to  sell  to  a  third  person 
the  lands  conveyed  in  said  mortgage,  and  after  this  agreement 
a  judgment  is  recovered  against  the  said  mortgagor,  and  execu- 
tion thereunder  is  levied  upon  the  same  lands,  and  the  said 
lands  are  sold  under  this  execution,  after  the  execution  of  the 
deed  in  compliance  with  the  agreement  of  sale,  the  purchaser 
at  said  execution  sale  acquires  the  equity  of  redemption,  and  as 
the  holder  of  such  equity,  is  entitled  to  the  excess  of  the  bal- 
ance due  the  mortgagor  paid  by  the  one  who  purchases  at  a  sub- 
sequent sale  under  the  mortgage.     II).  401. 

19.  Contract  of  purchase  and  sale  may  become  binding  though  unilateral 

when  made. — A  contract  of  purchase  and  sale,  conditioned  upon 
the  seller  being  able  to  have  certain  things  done,  though  void 
when  made  because  unilateral  and  imposing  no  enforceable 
obligation  on  the  part  of  the  seller,  becomes  valid  and  mutually 
binding  upon  the  seller* being  able  to  have  done  the  things, 
upon  the  performance  of  which  the  contract  was  conditioned. 
Sheffield  Furnace  Co.  v.  Hull  C.  d'  C.Co.,  446. 

20.  Same. — Where   an   agreement   in  writing  evidences   a  sale  and 

purchase  of  a  certain  quantity  of  coke  at  a  specified  price,  pro- 
vided the  seller  is  able  to  induce  coke  manufacturers  to  build 
ovens  and  make  a  certain  portion  of  the  stipulated  amount  of 
coke,  and  provides  for  notice  by  the  seller  at  various  times 
mentioned  as  to  how  much  of  the  entire  quantity  of  coke  can 
be  supplied  during  certain  specified  periods,  and  recites  that 
the  conditions  of  sale,  binding  the  buyer  to  take  the  coke  as 
specified  and  giving  the  seller  the  option  to  furnish  it,  are  en- 
tered into  to  enable  the  seller  to  induce  the  manufacturers  to 
build  sufficient  ovens  by  promising  a  certain  sale  of  their 
product  at  a  fixed  price,  the  seller  obligating  himself  to  use  his 
best  endeavor  to  accomplish  this  end, — though  at  the  time 
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made  such  agreement  was  unilateral,  imposing  no  enforceable 
obligation  on  the  seller  and,  therefore,  not  binding  on  the 
buyer,  when  the  seller  induces  the  manufacturers  to  build 
ovens  sufficient  in  number  to  produce  the  requisite  quantity  of 
coke,  the  unilateral  agreement  is  converted  from  a  conditional 
and  optional  one  into  a  mutually  binding  contract,  imposing 
mutually  enforceable  obligations  on  the  parties  thereto,  for  the 
breach  of  which  suit  can  be  maintained.    lb.  446. 

21.  Vendor  in  possession  accountable  for  renin  and  profits. — A  vendor  of 

land,  who  has  retained  title  and  taken  possession,  and  has 
bound  himself  to  convey  on  payment  of  the  purchase  money,  is 
accountable  to  the  vendee  or  his  assignee  for  rents  and  profits 
arising  from  said  lands,  to  the  same  extent  that  a  mortgagee  in 
possession  is  accountable  to  the  mortgagor.  Ashurst  v.  Peck, 
499. 

22.  Maintenance ;  subordinate  possession  hy  vendor. — Where  one,  who 

is  in  possession  of  lands  under  a  contract  of  purchase,  executes 
a  mortgage  thereon,  a  conveyance  of  said  lands  under  a  fore- 
closure sale  as  provided  in  said  mortgage,  and  a  deed  from  such 
purchaser  to  another  are  not  void  for  maintenance  as  against 
the  original  owner,  who,  after  the  death  of  his  vendee  under 
the  contract  of  sale,  took  possession  of  the  lands  and  received 
the  rents  therefrom ;  the  possession  of  the  lands  and  the  per- 
nancy of  the  rents  by  the  original  owner  and  vendor  being  pre- 
sumed to  be  subordinate  to  the  equitable  title  of  his  vendee's 
mortgagee  and  those  claiming  under  him.    lb.  499. 

23.  Vendor's  lien;  enforcement  against  assignee  of  purchaser. — A  vendor 

who  retains  title  to  the  land  and  has  the  right  of  possession, 
but  binds  himself  to  convey  on  payment  of  the  purchase  money, 
can  maintain  a  suit  to  enforce  his  lien,  which  is  in  the  nature 
of  an  equitable  mortgage,  against  the  purchaser's  assignee  in  a 
general  assignment  for  the  benefit  of  creditors.  Janney  ti 
Cheney  v.  IFabbeler,  577 

24.  Same;  jurisdiction  of  the.  court. — Where  a  vendor  of  lands,  who 

retains  title,  but  binds  himself  to  convey  upon  payment  of  the 
purchase  money,  files  a  bill  to  enforce  his  lien  against  the 
assignee  of  the  purchaser  in  the  district  court,  having  equitable 
jurisdiction  in  the  county  wherein  the  land  is  situated,  a  plea 
to  the  jurisdiction  of  said  court,  which  avers  the  assumption  of 
jurisdiction  by  a  different  chancery  court  of  the  administration 
of  the  trusts  created  by  the  purchaser's  deed  of  assignment, 
and  of  all  the  property  owned  by  the  assignor,  and  decreeing 
that  all  persons  asserting  any  rights,  liens  or  charges  affecting 
any  of  the  property  should  prosecute  the  same  in  said  chancery 
court,  but  which  does  not  show  that  the  complainant  vendor 
was  a  party  to  said  proceedings  and  had  opportunity  to  be 
heard,  is  insufficient  as  a  bar  to  the  exercise  of  the  jurisdiction 
of  the  district  court  in  the  enforcement  of  the  vendor's  rights. 
lb.  577. 
"  25.  Recitals  of  deed  as  evidence  of  consideration. — As  against  an  ante- 
cedent judgment  creditor,  claiming  as  purchaser  at  a  sheriff's 
sale  under  execution  issued  on  his  judgment,  a  recital  in  a 
deed  from  the  judgment  debtor  to  a  third  party  is  no  evidence 
of  the  payment  of  a  valuable  consideration  by  the  grantee 
therein,  and,  unaided  by  other  evidence,  is  insufficient  to  sus- 
tain the  conveyance  against  the  purchasing  creditor.  WelU  r. 
Watson,  *U8. 

WAIVER. 

1.    Waiver  of  right  to  rescind  a  contract.— The  right  to  rescind  a  con- 
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tract  for  unreasonable  delay  in  the  completion  of  the  work 
agreed  to  be  done  is  waived  and  lost  by  the  acceptance  of  the 
work  done  in  its  incomplete  condition,  and  the  devoting  of  the 
same  to  the  objects  for  which  it  was  built.  Florence  <ras,  El. 
Light  &   Power  Co.  r.  llanby,  15. 

2.  Act  ion  on  replevy  bond  -y  waiver  of  claim  for  damage*   J>y   plaintiff  a 

question  for  the  jury. — In  an  action  on  a  replevy  bond,  when 
there  is  testimony  tending  to  show  that  after  the  alleged  tender 
of  the  property  replevied  by  the  defendants,  the  plaintiff  exer- 
cised control  over  the  property  tendered,  it  is  a  question  for  the 
jury  whether  or  not  he  refused  such  property,  and  shall  be  held 
to  have  waived  his  claim  for  damages  to  it  while  in  defendant's 
possession.    Heard  r.  Hick*,  102. 

3.  Renunciation  of  contract ;  waiver  thereof. — Where  a  party  to  a  con- 

tract offers  to  waive  a  renunciation  of  said  contract  by  the 
other  party  on  certain  conditions,  but  the  latter  refuses  to  ac- 
cept such  offer,  the  party  renouncing  ean  not  complain  if  the 
other  party  does  finally  accept  and  act  upon  the  original  renun- 
ciation.    Sheffield  Furance.  Co.  v.  Hall  Coal  tt  Coke  Co.,  446. 

4.  Joinder  in  issue;  waiver  of  insufficiency. — Where  plaintiffs  do   not 

interpose  demurrers  to  special  pleas,  but  their  replication  there- 
to is,  in  legal  effect,  a  mere  joinder  in  issue  upon  such  pleas, 
they  will  be  presumed  to  have  waived  any  defects  therein,  and 
the  trial  must  be  had  without- reference  to  any  insufficiency  of 
said  pleas.     Lewis  v.  Simon  <£*  Co.,  »4o\ 

WILLS. 

1.  Probate  of  a  will;  service  of  notice  on  infants. — In  a  proceeding  for 

the  probate  of  a  will,  service  of  notice  upon  infants  next  of 
kin  by  handing  them  a  copy  is  insufficient  to  bring  them  into 
court ;  the  copy  should  have  been  left  with  the  father,  mother, 
guardian .  or  other  person  having  the  custody  of  the  minors. 
Herring  v.  Ricketts,  .ijf*. 

2.  Appointment  of  a  guardian  ad  litem  for  infants — Until  infants  are 

brought  into  court  by  a  service  of  process,  according  to  the 
rules  of  practice,  the  appointment  of  a  guardian  ad  litem  for 
them  is  unauthorized,  irregular,  and  not  sufficient  to  support  a 
decree  against  them.     lb.  J  40. 

3.  Probate  of  a  will;  notice  thereof. — If  a  will  is  admitted  to  probate 

without  legal  service  of  notice  upon  the  persons  who  are  by 
law  entitled  thereto,  the  probate  will  be  vacated  and  revoked 
on  their  application.     lb.  .140. 

4.  Application  to  vacate  probate  of  will;    no   presumption    in  favor   of 

the  probate. — On  the  application  to  vacate  the  probate  of  a  will, 
there  is  no  presumption  in  favor  of  the  order  of  probate,  the 
petition  to  vacate  being  a  direct  and  not  a  collateral  attack. 
77/.  .140. 

5  Wills ;  consfrnctitm  when,  inavtificially  drawn. — In  considering  a 
will  the  effort  should  be  to  arrive  at  the  intention  of  the  testa- 
tor ;  and  in  arriving  at  this  intention,  when  the  will  is  so  in- 
artificinlly  drawn  as  not  to  be  easily  understood,  the  court  will 
consider  the  whole  instrument  and  the  circumstances  surround- 
ing the  testator  at  the  time  of  the  execution.  Xewsom  n.  Holes- 
apple,  (JS, J. 

»>.  Defeasible  estate;  conditional  fee. — Where  a  testator  gives  to  his 
grand-son  certain  property,  with  the  condition  that  if  the  grand- 
son should  die  leaving  no  legitimate  issue*  at  his  death,  then  the 
property  should  go  to  another  named  devisee,  the  grand-son 
takes  a  conditional  fee,  defeasible  on  his  dying  without  issue  ; 
and,  on  his  death   without    issue,    the   latter  devisee,  the   con- 
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Jtingent  remainderman,  becomes  entitled  to  the  property  de- 
vised, for  the  recovery  of  which  he  may  maintain  an  action  of 
ejectment.  lb  iisj. 
7.  Evidence;  transcript  of  will. — Where  a  will  has  been  duly  probated, 
a  transcript  of  it  from  the  records  of  the  probate  court,  together 
with  the  proof  of  probate  and  the  order  of  the  court,  properly 
certified,  is,  under  the  statute  (Code,  §  1984),  admissible  in  evi- 
dence to  the  same  extent  as  if  the  original  will  was  produced  ; 
and  the  fact  that  such  transcript  was  made  out  for  and  used  in 
another  case,  does  not  render  it  less  admissible  in  evidence. 
lb.  GS'J. 

WITNESSES. 

1.  Impeachment  of  party* *  own  witness;  right  to  refresh  his  memory. — A 

party  can  not  impeach  hfs  own  witness  by  showing  that  he  is 
unworthy  of  belief,  or  by  proving  that  he  has  made  contradic- 
tory statements,  but  he  may  refresh  his  memory  in  a  proper 
way  ;  and  it  is  not  error  for  the  court  to  permit  the  plaintiff  to 
ask  his  witness,  for  the  purpose  of  refreshing  his  memory,  if  he 
did  not  testify  differently  on  a  former  trial.  L.  &  S.  R.  H.  Co. 
r    Hurt,  34. 

2.  Contradictory  statements  by  party  to  suit — Admissions,  which   are 

relevant  and  material  to  the  issue,  made  by  a  party  to  the  suit 
are  always  admissible  against  him  ;  and  when  the  party  testifies 
on  a  subsequent  trial  differently  from  what  he  did  on  a  former 
trial,  it  is  competent  for  the  adverse  party  to  give  in  evidence 
his  statement  on  the  former  trial,  and  it  is  the  duty  of  the  jury 
to  consider  both  statements  in  connection  withjthe explanation, 
if  any  is  made,  in  the  light  of  all  the  evidence,  to  determine 
which  is  true.    lb.  44. 

3.  Impeachment  of  witness  by  contradictory  statements. — When    it    is 

shown  that  a  witness  on  his  examination  makes  a  statement 
different  from  those  made  on  a  previous  examination,  these 
statements  only  tend  to  impeach,  and  when  a  witness  makes  an 
explanation  of  the  different  statements,  the  jury  are  not  au- 
thorized to  capriciously  reject  such  explanation.     lb.  34. 

4.  Same. — Charges  which  instruct  the  jury  that  a  contradiction  of 
a  witness  by  himself  constitutes  an  impeachment,  and  which  ig- 
nores an  explanation  by  the  witness  of  such  contradition,  tend 
to  mislead  the  jury  and  are  properly  refused.     Jb.  J4. 

5.  Failure  to  introduce  witness;  does  not  justify  an    unfavorable   infer- 

ence.— Where  a  per*on,  whose  evidence  would  be  competent  for 
either  party  in  an  action,  was  in  court  during  the  trial  and 
equally  accessible  to  both  parties,  it  is  error  to  charge  the  jury 
that  they  could  draw  an  unfavorable  inference  against  one  of 
the  parties  for  failing  to  call  such  person  as  a  witness; and  this 
is  true  notwithstanding  the  witness  referred  to  was  the  husband 
and  grantor  of  the  claimant  in  a  claim  suit,  where  the  transfer 
from  him  is  attacked  as  fraudulent.     Hates  r.  Morris,  2S4. 

6.  Failure  to  introduce  witnesses  :  when  no   suspicious   circumstance. — 

In  an  action  of  trespass  brought  by  a  purchaser  from  thedefend- 
ants  in  attachment  against  the  sheriff,  when  the  plaintiff  him- 
self has  testified  to  the  purchase  of  the  goods  from  the  attach- 
ment debtors,  to  the  circumstances  of  the  transaction,  and  to  the 
consideration  paid,  his  failure  to  introduce  the  debtors  as  wit- 
nesses, they  being  present  in  court,  is  not  a  suspicious  circum- 
stance against  the  validity  of  the  transaction  ;  and  a  charge  of 
the  court  that  such  failure  dot*s  not  authorize  any  presumption 
against  the  plaintiff  is  properly  given.     Haynes  r.  SlcRae,  .Hit. 

7.  Personal  attendance  by  a  woman    as   a  witness    compelled,  although 
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her  deposition  has  been  taken. — The  statute,  (Code,  §  2813),  which 
provides  that  when  the  deposition  of  a  witness,  residing  in  the 
county  in  which  the  cause  is  pending,  has  been  taken,  if  aftidtt- 
vit  be  made  that  the  personal  attendance  of  the  witness  is  be- 
lieved to  be  necessary,  then  such  attendance  shall  be  required, 
is  applicable  to  and  includes  women  whose  depositions  have 
been  taken,  as  authorized  by  section  2801  of  the  Code.  Ex 
parte  Jenks,  4#6. 
8.  Conclusion  of  witness. — In  an  action  for  injuries  arising  from  a 
train  running  through  an  open  switch,  the  engineer  of  the  train 
which  had  been  the  last  to  pass  through  the  switch  previous  to 
the  accident,  can  not  testify  that  the  switch  was  secure  when 
he  passed  through  it,  without  first  stating  its  condition  and  how 
it  was  secured.     Birmingham  It.  it*  E.  Co.  r.  Baylor,  4»H> 
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